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Benjamin  Miller  and  others  vs.  Thomas  R.  Anderson  and  other9. 

There  cannot  be  a  yalid  gift,  by  parol,  of  a  filave,  to  take  effect  at  the  dmofs 
death — although  the  form  of  an  actual  delirery  be  gone  through  with. 

A  father  intending  to  make  a  gift,  to  take  effect  at  his  death,  of  a  negre  to  his 
infant  child,  put,  in  the  presence  of  -witnesses,  the  negro's  hand  into  that  of  the 
child,  and  said,  the  n^ro  was  to  be  the  child's  at  his,  the  father's  death :  tho 
father  alterward's  spoke  of  and  recognized  the  gift,  but  he  retained  posiessioii 
of  the  negro  until  his  death : — Held,  that  there  was  no  valid  gift. 

fSkmbkf  that,  if  the  donor  intends  to  part  with  the  whole  title  at  the  time  of  tiie 
delifery,  mmLj  retaining  possession  for  the  benefit  of  the  donee,  the  gtft  is 
valid. 

Before  Johnston,  Ch.  at  Edgefield^  June^  1851. 

Johnston,  Ch.    This  bill,  filed  22d  April,  1850,  is  for  an  ao- 
eonnt  and  settlem^t  of  the  estate  of  tiie  late  Jamee  BfiUer^  who 
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died  intestate,  29th  March,  1847.  He  had  been  twice  married, 
but  both  of  his  wives  pre-deceased  him — each  of  them  leaving 
children. 

By  the  first  wife,  who  died  17th  January,  1824,  he  had  three 
children — ^Edmund,  the  oldest,  who  was  bom  in  1819,  and  was 
about  five  years  of  age  at  his  mother's  death,  and  Mary,  who  was 
about  two  years,  and  Emily,  who  was  about  four  years,  younger. 

Edmund  married  and  subsequently  died  in  1845,  during  his 
father's  life,  leaving  two  children,  named  in  the  pleadings.  Mary 
also  married  in  her  father's  life-time,  having  become  the  wife  of 
her  co-defendant,  Thos.  R.  Anderson,  in  the  year  1836 ;  she  is 
still  alive.  Emily  married  also  during  her  father's  life,  but  pre- 
deceased him,  leaving  distributees,  who  are  parties  to  the  suit. 

The  intestate,  by  the  second  wife,  had  five  children,  all  of 
whom  (or  the  representatives  and  distributees  of  such  of  them  as 
are  dead)  are  parties  to  this  proceeding.  The  only  question  which 
I  am  called  upon  to  determine,  relates  to  a  gift  of  three  slaves^ 
which  James  Miller,  the  intestate,  is  alleged  to  have  made  to 
Edmund,  Mary  and  Emily,  the  three  children  of  the  first  marriage, 
immediately  upon  the  death  of  their  mother.  These  slaves,  with 
the  subsequent  increase,  remained  in  the  donor's  possession  from 
the  date  of  th^  alleged  gift  to  the  time  of  his  death ;  and  the 
question  is,  whether  they  are  parcel  of  his  estate,  or  are  to  be  re- 
garded (excluding,  of  course,  their  increase,)  as  advancements  to 
the  donees* 

The  defendant,  Anderson,  became  the  administrator  of  the  in- 
testate, and  it  appears  that  he  produced  the  slaves  in  question  to 
the  appraisers  of  the  estate ;  and  this  circumstance  is  relied  on  as 
evidence  against  the  gift  of  them  by  the  intestate.  But  I  think 
this  matter  is  sufficiently  explained  by  the  evidence,  and  that  no 
inference,  unfavorable  to  the  donation,  is  to  be  drawn  from  it. 
The  question  must  turn  entirely  upon  the  testimony  in  relation  to 
the  gift,  and  the  explanation  which  the  conduct  of  the  donor 
affords,  as  to  his  intention  in  making  it. 

Joseph  Noble  was  present  when  the  donation  waB  made,  and  was 
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produced,  on  behalf  of  the  donees,  to  state  the  circumstances. 
He  says,  that  on  the  morning  after  the  mother  of  Edmund,  Mary 
and  Emily  was  buried,  their  father,  in  the  presence  of  witness, 
witness's  mother  and  sister,  and  also  in  the  presence  of  his  own 
mother  and  one  Hatcher,  called  up  three  little  negroes,  Bob,  (about 
the  size  of  Edmund,)  Sue,  (about  the  size  of  Mary,)  and  Elvira, 
(about  the  size  of  Emily,)  and  putting  Bob's  hand  into  that  of 
Edmund,  Sue's  into  that  of  Mary,  and  Elvira's  into  that  of  Emily, 
made  the  gift,  saying  the  negroes  were  to  be  theirs  (the  children's) 
at  hia  own  deaths  and  that  what  he  did  was  done  in  compliance 
with  his  wife's  death-bed  request. 

The  depositions  of  George  Tillman  were  also  read  on  behalf  of 
the  donees.  He  was  the  brother  of  the  first  Mrs.  Miller,  the 
mother  of  the  donees,  and  though  not  present  at  the  gift,  the  in- 
testate told  him  of  it  a  few  days  after  it  was  made.  No  doubt  the 
conversation  related  to  the  precise  facts  spoken  of  by  Noble. 

He  says,  that  a  few  days  after  his  sister's  death,  he  and  his 
mother,  on  their  way  to  the  intestate's  house,  met  him,  and  he  then 
stated  to  them,  that,  in  obedience  to  his  deceased  wife's  request, 
in  the  presence  of  "  Benjamin  Hatcher  and  Nancy  Noble,  he  had 
given  Bob  to  his  son  Edmund,  a  negro  girl  Sue  to  Mary,  and  a 
negro  girl  Elvira  to  Emily ;  and  that  he  had  given  and  delivered 
the  hands  of  those  negroes  into  the  hands  of  his  children  above 
named." 

This  witness  also  testifies  to  another  conversation  which  he  had 
with  the  intestate,  in  August,  1846,  in  witness's  piazza,  while  eating 
peaches.  He  was  giving  vent  to  his  grief,  says  the  witness,  at  his 
bemg  bereaved  of  his  children,  Edmund  and  Emily — and  he  spoke 
of  his  endeavors  to  provide  for  them — ^and  told  how  he  had  bought, 
or  furnished  the  means  of  buying,  several  negroes  for  Mr.  Ander- 
son— and  for  Edmimd,  he  had  bought  a  family  of  negroes  at  Capt. 
Wever's  sale — and  to  John  Rainsford,  (who  had  married  Emily,) 
he  had  given  about  $2,000,  in  notes — and  then  spoke  of  the  reason 
of  his  not  having  given  possession,  which  was,  that  he  had  no 
more  negroes  than  he  wanted,  and  that  he  disliked  separating  his 
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fiAiniliea  of  negroes  and  substituting  others  or  strange  negroes  ia 
their  stead,  for  negroes  were  troublesome  at  best,  and  that  it  was 
time  enough  for  them  to  have  them  at  his  death,  when  he  was  dead 
and  gone.  This  wa8  some  seven  or  eight  months  before  his  death* 
He  remarked,  ^^  it  might  be  another  Seott  case^  for  he  had  giv^ 
the  negroes  in  the  same  way  tliat  he  understood  Mr.  John  Gray 
gave  a  negro  girl  to  a  daughter,  who  married  a  gentleman  by  the 
name  of  Scott :  by  delivering  the  negroes'  hands  into  the  child- 
ren's hands." 

It  appears,  that  after  Edmund's  marriage,  he  went  to  a  planta- 
tion of  the  intestate,  on  Horn's  creek,  where  he  superintended 
as  overseer — ^Bob  being  among  the  hands  there.  When  he  left 
that  place  and  removed  to  another  plantation  of  his  father's,  called 
Poverty  Hill,  Bob  still  oontinued  as  before,  parcel  of  the  Horn's 
creek  gang.  It  also  appears,  that  the  intestate  administered  on 
Edmund's  estate,  but  did  not  include  Bob  in  the  inventory. 

In  relation  to  Sue,  the  intestate  also  retuned  possession  of  her 
until  his  death,  notwithstanding  Mary's  marriage  and  settling  off 
in  1836,  ten  years  before  he  died.  The  only  additional  circum* 
stance  respecting  this  slave  and  h^  issue^  (for  she  had  several 
children,)  was  a  conversation  related  by  the  witness.  Walker. 
This  witness  says,  that  aft«r  Mary's  marriage,  he  rode  up  one 
morning  to  the  intestate's,  when  he  was  whipping  Sue,  and,  by  way 
of  explanation,  he  stated  that  Sue  behaved  very  badly ;  that  whe& 
Mary  w^it  to  herself,  he  had  given  Sue  to  her,  but  she  was  so 
mean  that  Mary  would  not  have  her,  and  he  had  been  obliged  to 
buy  another  to  put  ia  her  place. 

As  to  Emily,  there  is  nothing  to  be  added  to  what  has  heen 
stated.  Though  she  married  and  settled  off,  Elvira,  who  is  sup- 
posed to  have  been  given  to  her,  still  remained  at  her  father's* 

I  have  no  doubt  whatever  of  the  formal  delivery  of  the  slaves 
to  the  children,  in  the  manner  spoken  of  by  Noble,  f^nd  I  have  as 
little  doubt  that  the  intestate's  intenticm  was  to  vest  them  with  a  . 
title  in  the  slaves. 

I  do  not  think  it  necessary  to  distinguish  between  the  testimo^r 
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of  Tillman  and  Noble.  Though  the  form^  speaks  of  declarations 
of  the  intestate,  from  which  we  might  generally  infer  a  perfect 
gift,  yet,  as  it  ifl  evident  that  in  those  declarations  he  referred  to 
what  he  had  done  when  Noble  was  present,  it  would  be  a  perver- 
sion of  principle  to  extend  the  declarations,  by  construction,  be- 
yond the  specific  acts  he  then  performed — and  these  we  have  from 
Noble,  who  witnessed  them,  and  they  speak  for  themselves. 

I  have  no  doubt,  as  I  have  said,  that  there  was  a  formal  tradi- 
tion of  the  property,  and  that  the  intention  was  to  pass  an  interest 
in  it  to  them.  .  But  the  question  is,  whether  the  intestate  intended 
to  pass  the  title  to  them  presently,  reserving  the  custody  in  him- 
self, for  thdr  benefit  and  as  their  bailee,  or  to  pass  a  title  to  them 
m  presently  to  take  effect  at  his  death,  interposing  in  the  mean 
time,  a  title  in  himself,  for  his  own  life,  and  for  his  own  benefit. 

If  his  intention  was  of  the  former  description,  I  am  of  opinion 
there  was  a  good  and  effectual  gift,  and  having  taken  possession 
under  his  children,  the  statute,  which  is  relied  on  for  destroying  the 
donees'  title,  could  not  avail  for  that  purpose : — such  a  possession 
would  not  be  adverse. 

If,  however,  the  intestate's  intention  was  to  reserve  a  life  estate 
in  himself,  and  to  make  a  present  formal  delivery  by  way  of  in- 
vesting the  donees  with  the  remainder  expectant  on  his  death,  I 
am  of  opinion  that  this  could  not  be  done  by  parol ;  and  that, 
whatever  forms  wer^  adopted,  they  were  ineffectual  for  such  a 
purpose. 

In  the  transmission  of  title  in  personal  property,  the  essential 
thing  is  delivery,  and  the  essence  of  that  is  not  the  form  adopted, 
but  the  power  which  the  formal  act  communicates.  There  must 
pass  from  the  donor  or  grantor  to  the  other  party,  an  irrevocable 
control  or  dominion,  to  reside  in  the  latter  from  that  time  forward^ 
irrespective  of  any  change  in  the  intention  of  the  former. 

Where  a  party  delivers  a  deed  or  instrument,  which  is  in  its 
nature  irrevocable,  and  especially  when  it  is  founded  upon  proper 
consideration,  he  puts  in  the  hands  of  the  grantee  a  power  of  con- 
trol and  dominion  over  the  property  covered  by  the  deed,  which 
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that  party  may  exercise  according  to  the  terms  of  the  deed, 
whether  the  grantor  may  in  future  time  be  willing  or  unwilling. 

I  have  endeavored  to  explain  this,  in  my  opinion,  in  Joggers  vs. 
EsteBy  (3  Btrob.  Eq.  379,)  to  which  I  refer.  An  interest  in  per- 
sonalty, to  be  enjoyed  or  enforced  in  fviuroy  may  therefore  be 
conferred  by  deed ;  and  it  is  because  the  power  to  control  the  pro- 
perty is  carried  in  the  deed  itself.  That  power  of  control  is  a 
delivery,  and  there  is  no  dominion  where  it  is  wanting ;  for  deli- 
very is  neither  more  nor  less  than  the  transfer  of  dominion. 

But  a  future  dominion  cannot  be  transferred  by  parol.  In  the 
case  of  a  deed,  there  is  always  extant  in  the  deed  itself,  and  be- 
yond the  control  of  the  grantor,  a  power  of  dominion  in  opposition 
to,  and  in  despite  of,  the  control  resulting  to  the  grantor  from  his 
retention  of  the  possession  of  the  property.  But  where  there  is 
no  deed,  the  only  means  of  imparting  a  dominion  over  personal 
property  is  by  a  delivery  of  it,  with  an  intent  to  confer  the  do- 
minion. A  formal  delivery,  when  the  control  of  the  property  is 
not  intended  to  go  with  the  act,  is  a  mere  forrn^  and  no  delivery. 
It  is  utterly  ineffectual,  and  the  intention  to  make  a  substantial 
delivery,  is  rebutted  by  the  retention  of  the  prop^i;y,  under  a 
claim  of  title  in  the  deliverer.  He  intends  to  pass,  at  the  time, 
no  control  over  the  property.  His  intention  is,  that  that  control 
shall  arise  at  a  future  time,  and  not  presently ;  and  the  formal  de- 
livery is  in  anticipation  of  that  future  time  at  which  the  control  is 
intended  to  be  vested,  and  when  alone  a  true  delivery  can  be 
made. 

In  all  cases  where  a  right  is  intended  to  pass  in  personal  pro- 
perty, unless  there  be  a  deed,  or  some  irrevocable  instrument,  the 
property  must  be  delivered  with  an  intent  to  confer  a  present  con- 
trol, and  so  strong  is  this  principle,  that  in  cases  donatio  mortis 
eausay  where  the  gift  is  intended  to  be  conditional  merely,  and  to 
be  defeated  by  the  recovery  of  the  donor,  the  property  must  be 
delivered,  or  what  is  the  same  thing,  put  within  the  power  of  the 
donee.    (  Ward  vs.  Turnery  2  Ves.  Sen.  431). 

Having  thus  settled  in  my  own  mind  that,  if  it  was  intended 
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tliat  a  legal  title  to  the  property  should  remain  in  the  donor  for 
his  own  Hfe,  the  gift  of  the  remainder  by  parol  was  ineffectual — 
the  question  is,  whether  the  evidence  establishes  a  gift  of  that  na- 
toroy  or  whether  it  establishes  a  present  transmission  of  title  to 
the  donees,  coupled  with  a  retention  of  possession  for  their  benefit, 
which  would  amount  to  a  possession  on  their  part. 

I  think  the  evidence  proves  a  gift  of  the  former  character. 

Hardly  any  thing  could  be  more  explicit  than  the  donor's  de- 
claration, at  ike  time  of  the  intended  donation,  that  the  properly 
was  to  be  theirs  (the  donees)  at  his  death.  It  is  not  necessarily 
implied  that  it  should  be  or  remain  his  (and  not  theirs)  until  that 
time. 

Then^  up<m  the  supposition  that  the  property  belonged  to  the 
donees  in  presenti,  how  are  we  to  account  for  their  permitting 
dieir  father  to  retain  possession  after  they  came  of  age  or  married? 
How  are  we  to  account  for  the  intestate  not  having  included  Sob 
in  Edmund's  estate  ? 

Edmund  died  in  1845,  and  yet  we  find  the  intestate  speaking 
of  the  gift  to  him,  in  1846,  without  practically  admitting  that  the 
right  which  the  gift  vested  was  to  take  effect  until  his  own  death. 
How  are  we  to  reconcile  this  circumstance  without  adopting  the 
hypothesis  that  he  retained  a  title  in  himself  for  life  ? 

Again :  The  fact  of  the  intestate  having  stated  to  Walker  that 
he  had  attempted  to  give  Sue  to  Mary,  upon  her  marriage,  is  re- 
Ued  on.  But  this  circumstance  rather  fortifies  the  supposition, 
that  he  considered  the  title  to  be  in  himself  for  life,  at  that  time^ 
and  that  this  new  gift  was  made  in  virtue  of  that  ownership,  and 
not  merely  in  pursuance  of  the  gift  of  1824. 

Again :  In  the  answer,  of  Anderson  and  wife,  it  is  substantially 
admitted  that  the  receipt  given  by  them  to  the  intestate,  for  ad- 
vancements,  did  not  include  Sue.  This  is  not  reconcilable  with  the 
supposition,  that  the  title  to  Sue  passed  injpresefUiy  (with  a  power 
of  present  control,)  in  1824.  It  is  perhaps  reconcilable  with  a 
gift  in  remainder,  but,  as  we  have  seen,  such  a  gift  would  be  in- 
effectual. 
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Again :  Sy  way  of  aocountiiig  for  the  intestate's  retention  of 
possession,  the  testimony  of  TiHman  is  relied  on,  that  it  was  in- 
convenient to  him  to  part  from  the  property*  But  this  is  as  well 
reconcilable  with  the  retention  of  a  life  estate  as  the  present  part- 
ing from  the  entire  title,  and  rather  more  so,  inasmnch  as  his 
expressions  seem  to  imply,  that,  whether  he  should  retain  the  pos- 
session or  part  from  it,  depended  on  his  own  option,  which  infers 
that  the  ownership  was  in  him.  And  again,  when  the  intestate 
said,  ^*  it  was  time  enough  for  them  (the  children)  to  have  them 
wh^i  he  was  dead  and  gone,'*  was  this  acknowledging  that  the 
negroes  then  belonged  to  the  children  7  Was  it  not  rather  an 
assertion  of  right  in  himself,  by  which  he  could,  at  his  pleasure, 
postpone  their  enjoyment  of  the  property  ? 

It  is  adjudged  and  decreed,  that  the  slaves.  Bob,  Elvira  and  Sue, 
with  their  increase,  as  to  the  two  latter,  were  parcel  of  the  estate 
of  James  Miller,  at  his  death,  and,  as  such,  chargeable  to  his  ad- 
ministrator ;  that  he  account  for  the  price  at  which  he  sold  Elvira; 
and  that  the  others  are  subject  to  partition,  for  which  purpose  the 
parties  have  leave  to  take  out  a  writ  of  partition.  It  is  Airther 
ordered,  that  the  administrator  account  before  the  Commissioner, 
to  whom  all  matters  of  account  are  hereby  referred. 

The  parties  to  be  at  liberty  to  apply  for  any  other  necessary 
order.     The  costs  to  be  paid  out  of  the  said  estate. 

The  defendants  appealed  on  the  grounds : 

1.  That  from  the  evidence  in  the  case  there  was  a  valid  gift  of 
the  negroes  in  question  by  the  intestate,  James  MiDer,  to  his 
children,  Edmund,  Mary  and  Emily. 

2.  Because,  it  is  respectftilly  submitted,  that  his  Honor,  the 
presiding  Chancellor,  should  have  ordered  an  issue  at  law;  at  the 
request  of  the  defendants,  to  try  the  question  whether  there  was 
a  valid  gift  or  not. 

Griffin^  BausJcettj  for  appellants. 
CarroUy  contra. 
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^ , ^ 

Per  Owriam.  Thk  Oaort  ooncors  in  the  decree  of  the  Chan- 
eellco' :  which  is  hereby  affirmed  uid  the  sqppeal  diflmiflsed. 

Johnston,  Dunkin  and  ©abqan,  CO.  concurring. 

Wakdlaw,  Ch.  having  been  of  counsel,  gave  no  opinion  in  this 
case. 

Appeal  dismissed* 


Lewis  Bushy  and  Mary^  his  wife,  vs.  Thomas  B,  Byrd  and  others* 

A  parol  ^  of  a  negro  to  take  effeet  in  possession  at  the  donor's  cleaih,  is  neces- 
sarily y<^  beoaoae  there  oaa  be  im  deliyeiy,  and  to  a  parol  gjtft  delmiy  ifl 
essential. 

To  constitute  a  cMtvety,  it  is  essential  that  the  deliverer  should  part  with  his  con- 
trol oyer  the  chattel ;  and  where  his  intention  is  to  yest  a  ftitnre  interest,  though 
he  may  go  through  the  form  of  delivering  the  chattel,  yet,  inasmuch  as  he  re- 
tains his  control  over  it,  there  is  no  delivery. 

Before  Johnston,  Ch.  at  Abbeville,  June,  1851. 

Johnston,  Ch.  This  was  a  hill  filed  by  Lewis  Busby  and  Mary, 
his  wife,  against  Thomas  B.  Byrd,  administrator  of  the  estate  of 
Rhoda  Pullam,  deceased,  the  distributees  of  the  said  Rhoda  and 
others ;  claiming  the  delivery  of  a  negro  woman,  Leah,  and  her 
children,  and  partition  of  the  same  among  the  four  daughters  of 
Lucy  Pullam,  deceased,  viz :  Mary,  the  wife  of  Lewis  Busby,  Ma- 
hala,  the  wife  of  Matthew  H.  Bryson,  Rhoda,  the  wife  of  Wm. 
Sanders,  and  Eliza,  the  wife  of  Thomas  B.  Brooks. 

James  Pullam,  the  husband  of  Rhoda  Pullam,  had  owned  Leah, 
the  negro  in  controversy.     At  the  sale  which  was  made  of  his 

property  after  his  death,  in  the  year ,  Leah  was  bought  by 

one  Charles  B.  Foshee,  who  kept  her  about  one  year  and  then 
sold  her  to  Rhoda  Pullam,  who  had  her  in  her  possession  from 
that  time  until  her  death,  except  the  period  of  time  during  which 
Lucy  Pullam  had  possession  of  her,  and  whilst  John  P.  Coleman 
owned  her,  of  which  more  will  be  said  hereafter. 
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Leah  and  her  children,  who  have  now  increased  to  the  number 
of  eight,  are  still  in  the  possession  of  Thomas  S.  Byrd,  the  ad- 
ministrator of  the  estate  of  Rhoda  Pnllam,  who  died  in  June, 
1846 ;  and  he  alone  of  the  defendants  has  answered. 

Lncy  Pullam  was  the  widow  of  Benjamin  Pullam,  who  was  the 
nephew  of  James  Pullam  the  husband  of  Rhoda  Pullam ;  and  the 
plainti&,  for  themselves  and  for  the  other  three  daughters  of 
Lucy  Pullam,  claim,  that,  in  consequence  of  their  relation8|iip  to 
the  said  Rhoda,  she  had  given,  in  her  life  time,  Leah  and  her  child 
Ally  (the  only  child  then  born)  to  the  plaintiff,  Mary,  and  her 
sisters  above  named.  They  allege,  that  Rhoda  Pullam,  ^^  in  or 
about  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
five,  gave  and  delivered  to  your  oratrix  and  her  sisters,  named 
aforesaid,  who  had  but  small  means,  a  negro  woman,  Leah,  and 
her  daughter  Ally.  Whatever  the  precise  terms  of  the  said  gift 
were,  your  orator  and  oratrix  assert  there  was  a  substantial  and 
legal  gift  of  the  said  Leah  and  her  said  daughter,  to  the  sisters  of 
your  oratrix  with  herself,  and  actual  delivery  of  the  said  slaves 
accompanied,  for  some  time,  by  possession." 

The  plaintiffs  endeavored  to  show  a  parol  gift  from  Rhoda  Pul- 
lam ;  and  upon  that  point  offered  many  of  her  declarations  stating 
in  various  forms,  (as  the  witnesses  remembered  them),  that  she 
intended  to  give,  and  at  other  times  that  she  had  given,  Leah  and 
her  children,  or  some  of  them,  to  Lucy  Pullam  or  her  daughterSr 

I  did  not  regard  the  gift  made  out  either  by  these  declarations 
or  the  temporary  possession  of  the  woman,  Leah,  by  the  said  Lucy 
Pullam ;  and  I  admitted  counter  declarations  of  the  alleged  donor 
(when  subsequently  in  possession,)  stating  that  she  had  intended  to 
give,  but  had  changed  her  mind — ^that  she  had  not  given,  that  she 
never  intended  to  give  Leah  or  her  children,  either  to  Lucy  Pul- 
lam or  her  daughters — ^and  that  she  had  made  her  will,  giving 
Leah  to  Lucy  Pullam  and  one  of  her  children  to  each  of  her 
daughters,  but  that  she  had  destroyed  it,  &c.  The  testimony  was 
somewhat  conflicting,  and  apparently  inconsistent,  but  I  think 
susceptible  of  reasonable  explanation  in  the  view  which  I  have 


Digitized  by  VjOO^IC 


APPEALS  IN  EQUITY.  11 

Colombia,  November,  1851. 

taken  of  the  case.  The  evidenoe  is  all  in  Trriting,  either  in  an- 
swer to  interrogatories  propounded  by  the  parties  or  taken  by  the 
Commissioner,  and  is  appended  to  this  decree,  so  that  either  party 
may  have  the  fiill  benefit  of  it. 

It  will  be  seen  that  Lacy  Pullam  died  in  August,  1836,  and 
that  Leah  and  her  child  Ally  had  been  sent  back  to  Bhoda  Pullam 
but  a  short  time  before  her  death.  By  referring  to  the  testimony, 
it  will  also  be  seen  that  Leah  remained  in  the  possession  of  Lucy 
Pullam  for  a  period  of  time  less  than  a  year.  All  the  witnesses 
concurred  in  this.  Some  of  them  say  that  Leah  was  with  Lucy 
Pullam  only  a  few  months.  So  that  there  is  no  clear  evidence 
tither  of  a  d6chu*ation  of  Rhoda  Pullam  that  she  had  given  Leah, 
or  of  Lucy  Pullam's  possession  of  her  and  her  child,  prior  to 
the  summer  of  1835.  Dr.  Calhoun  says  that  ^^  he  made  a  will 
for  Bhoda  Pullam  in  the  latter  part  of  the  year  1835,  by  which 
the  girl  Leah  and  her  children  were  given  to  L.  Pullam,  ^th  an 
injunction,  that  she  would  give  one  negro  child  to  each  of  hot 
daughters,  when  they  married,  or  came  of  age,  should  the  woman 
have  so  many."  This  will  was  not  destroyed  until  the  year  1841, 
and  I  am  of  opinion  that  all  the  declarations  of  Bhoda  Pullam,  in 
relation  to  the  alleged  gift  of  Leah  and  her  children,  had  refer- 
ence to  this  will,  then  in  existence,  and  the  provision  which  she 
had  made  thereby  for  Lucy  Pullam  and  her  children — that  she 
never  meant  that  she  had  given  up  all  control  over  the  said  slaves, 
but  that  she  had  made  that  disposition  of  Leah  and  her  children 
by  will,  and  that  it  was  her  intention  that  they  should  go  in  that 
way,  unless  she  chose  to  alter  and  destroy  the  will,  which  she  still 
retained  the  right  to  do,  and  which  afterwards  she  did  actually  do, 
when  some  of  the  parties  had  offended  her  by  taking  counsel  to 
ascertain  whether  they  could  hold  the  negroes  under  the  gift.  She 
not  only  destroyed  the  will,  but  destroyed  it  in  such  a  manner, 
(by  "  burning  it  on  her  pipe,'*)  as  to.  indicate  her  strong  disappro- 
bation of,  and  contempt  for,  the  conduct  of  the  parties  of  whom 
she  complained,  and  her  determination  to  give  them  nothing. 

This  view  of  the  testimony  is  supported  by  the  reference  to  the 


Digitized  by 


Google 


12  APPEALS  m  EQUITY. 

6«0by  98,  Byrd. 

deed  of  gift,  said  to  hate  bee&  drawn  by  Dr.  Cidhoun,  when  the 
provision  in  favor  of  Lnoy  Pullam  and  her  children  was  spoken 
of:  he  having  drawn  no  deed  of  gift  bnt  a  wiUy  which  was  revoca* 
ble :  and  it  is  also  strengthened  by  the  conduct  of  Lucy  Pullam 
herself,  when,  in  the  presence  of  Ooleman,  she  returned  Leah  to 
JEUioda  PoUam,  expresEong  her  dissatisfaction  with  ^e  mann^  in 
which  she  had  taken  the  negroes,  stating  that  her  fifiends  had  told 
her  that  she  was  working  and  raising  negroes  for  oth^  persons, 
that  the  title  to  her  children  was  worth  nothing,  and  unless  lUioda 
Pullam  wonJd  make  a  deed  of  gift,  it  would  be  useless  for  her  to 
keep  the  negroes  any  longer.  Rhoda  Pullam  replied,  she  would 
make  no  deeds  about  it,  and  if  they  refused  to  take  her  w<»rd  for 
it,  they  might  send  them  home :  and  in  a  few  days  after  they  were 
returned. 

I  think  there  is  nothing  in  the  circumstances  of  this  case— either 
in  the  relationship  of  the  parties,  the  declarations  of  Rhoda  Pol* 
lam,  or  in  the  temporary  custody,  which  Lucy  Pullam  had  of  these 
negroes,  explained  as  it  is,  which  would  autborisie  the  Court  to 
jH^sume  a  gift  other  than  that  made  in  the  will  drawn  by  Dr.  Oal-* 
houn,  which  was  revocable,  and  in  fact  revoked. 

I  am  also  against  the  plaintiffs  on  the  statute  of  limitations* 
After  the  return  of  Leah  to  Rhoda  Pullimi,  as  stated  above,  Cole* 
man  says,  "  she  never  did  acknowledge  any  right  except  hw*  own." 
She  sent  for  Ally.  Afterwards,  in  1889,  she  sold  Leah  to  Cole- 
man, who  owned  her  between  one  and  two  years,  and  then  sold 
her  back  to  Rhoda  Pullam,  at  an  advance  of  three  hundred  dollars* 
When  a  letter  was  received  firom  Rhoda  Pullam,  Jr.,  one  of  the 
daughters  of  Lucy  Pullam,  claiming  a  negro  or  money,  she  do* 
clared  that  ^Hhe  Pullam  girls  "  had  no  interest  in  Leah ;  which  she 
occasionally  repeated  down  to  her  death,  in  June,  1846. 

There  is  no  reason  to  doubt,  (even  if  there  ever  had  been  a  gift,) 
that  Rhoda  Pullam,  and  h^  representative  since  her  death,  have 
had  adverse  possession  of  Leah  and  her  children  quite  long  enough 
to  confer  title  to  them ;  and  there  is  as  little  room  for  doubt  that 
tiie  daughters  of  Lucy  Pallam  knew  tiutt  their  mother  had  re- 
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lurned  them — ^that  Bboda  FaUaiQ  had  sent  for  Ally,  and  that  she 
had  changed  her  mind  upon  the  subject,  and  held  them  in  her  own 
right  and  under  her  own  control,  and  adverse  to  every  other 
daim,  although  she  still  intended,  until  a&onted,  to  give  them  by 
her  will. 

It  is  not  an  answer  to  the  plea  of  the  statute,  to  say  that  the 
fp£t  by  its  terms  was  not  to  ti^  effect  until  the  death  of  Rhoda 
Pullam.  If  there  ever  was  a  gift,  it  was  a  parol  gift,  and  sudi 
gift  to  take  effect  in  possession  at  the  death  of  the  donor,  is  void 
for  want  of  delivery.  The  formal  words  of  delivery  may  be  pro- 
nounced, the  ceremony  may  be  performed,  but  it  is  inconsistent 
aod  unpossible  iliat  there  can  be  a  real  delivery  in  such  a  case: 
because  it  is  necessary,  in  oeder  to  complete  a  parol  gift,  that  the 
property  itself  should  be  delivered,  and  by  the  very  terms  of  a 
gift  to  take  effect  in  futnro,  the  don<»r  k  not  to  deliver  but  to  re- 
tain possession.  A  delivery  is  neither  more  nor  less  than  the 
abandonment  of  control  by  one  party,  and  the  transfer  of  it  to 
tii^  other :  and  when  the  intent  is  to  retain  that  control,  a  delivery 
18  impossible.  I  have  stated  my  opinion  on  this  point  in  my  de- 
cree in  Joggers  vs.  JEsteSj  (3  Strob.  Eq.  379,)  and  very  recently 
in  the  case  of  Miller  vs.  Anderson,  which  I  heard  at  Edgefield, 
and  content  myself  with  a  refer^ice  to  what  I  have  th^e  said. 

There  is  another  pomt  npoa  whidi  I  think  I  should  be  justified 
in  refusing  to  decree  a  specific  delivery  in  this  case.  In  no  view 
that  can  be  taken  of  the  testimony,  is  the  evidence  of  gift  so  free 
from  doubt  and  obscurity,  as  to  entitle  the  plaintiffs  to  insist  upon 
the  equity  of  such  a  decree :  and  they  should  be  left  to  tiieir  re- 
medy at  law,  if  there  be  any.  It  is  ordered  that  the  bill  be  dis- 
missed. 

The  complainants  appealed,  on  the  grounds : 

1.  That  the  evidence  established  a  gift  to  complainant  and  her 
sisters  to  the  slaves  mentioned  in  titie  pleadings. 

2.  That  the  statute  of  limitations  did  not  begin  to  run  until 
Bhoda  Pullam's  death,  imd  ought  not  therefore  to  have  been  held 
%  bar  to  complainant's  ebum. 
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8.  That  the  suit  for  the  delivery  and  partition  of  the  slaves  in 
controversy,  was,  in  this  instance,  prosecuted  in  the  proper  Court, 
and  that  the  remedy  was  not  at  law. 

4.  That  there  was  reasonable  proof  of  the  gift  of  Leah  and  her 
children  to  complainant,  Mary,  and  her  sisters — ^proof  of  posses- 
sion xmder  such  gift — and  of  permissive  possession  by  Rhoda  Pul- 
1am  until  her  death :  and  that  the  decree  should  have  been  ren- 
dered for  complainants  in  accordance  with  it. 

Thomson^  NobUy  for  appellants. 

,  contra. 

Per  Curiam.  This  Court  concurs  in  the  decree  of  the  Chan- 
cellor ;  and  it  is  ordered  that  the  same  be  affirmed,  and  the  appeal 
dismissed. 

Johnston,  Dunkin,  Daegan  and  Wabdlaw,  CC.  concurring. 
Appeal  dismissed. 


D.  M.  Crenshaw  vs.  W.  T.  Crenshaw. 

A  general  grant  of  goardiansfaip  of  the,  estate  authorises  the  guardian  to  receiye 
any  estate  afterwards  accruing  to  the  ward. 

Where  the  same  person  unites  in  himself  the  characters  of  administrator  and 
guardian  of  one  of  the  distributees,  and  in  his  returns  as  guardian  charges  him- 
self with  the  share  of  the  distributee,  he  is  no  longer  liable  to  account  as  ad- 
ministrator to  that  distributee. 

Before  Wardlaw,  Ch.  at  Unions  JunCy  1861. 

The  circuit  decree,  from  which  the  case  will  be  sufficiently  un- 
derstood, is  as  follows : 

Wardlaw,  Ch.  This  was  an  appeal,  in  behalf  of  the  sureties 
in  the  administration  bond,  from  a  decree  of  the  Ordinary,  that 
W.  T.  Crenshaw,  as  administrator  of  Jane  Crenshaw,  pay  to  D. 
W.  Crenshaw,  a  distributee  of  the  estate,  who  had  cited  the  ad- 
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ministrator  to  aecoont,  the  sum  of  $172  46,  with  interest  thereon 
from  January  1,  1847. 

It  appeared  from  the  report  of  the  Ordinary,  that  Jane  Cren- 
shaw died  intestate  in  1834,  leaving  six  brothers  and  sisters,  of 
whom  D.  M.  Crenshaw  was  one,  the  distributees  of  her  estate,  and 
that  administration  of  her  estate  was  granted  to  W.  T.  Crenshaw; 
that  the  administrator  made  a  return  to  the  Ordinary,  May  16, 
1836,  which  was  the  basis  of  the  decree ;  that  by  proceedings  in 
equity,  said  W.  T.  Crenshaw  was  appointed  guardian  of  the  per- 
B0«  and  estate  of  said  D.  M.  Crenshaw ;  and  that  at  the  date  of 
the  appointment,  the  intestate,  Jane,  was  alive ;  and  the  petition 
and  report  of  the  Commissioner  in  Equity  referred  to  the  interest 
of  the  ward  in  the  estate  of  his  deceased  father,  James  Crenshaw, 
as  the  estate  of  the  ward  needing  guardianship,  although  by  the 
order  the  guardian  was  appointed  in  general  terms ;  that  the  said 
W.  T.  Crenshaw,  May  16,  1836,  probably  after  his  return  to  the 
Ordinary  of  the  same  date,  made  his  return,  as  guardian,  to  the 
Commissioner  in  Equity,  in  which  he  charged  himself  with  the 
interest  of  the  ward  in  the  estate  of  said  intestate,  Jane.  The 
Ordinary,  proceeding  apparently  upon  the  notion  that  the  guardi- 
anship wafl  limited  to  the  interest  of  the  ward  in  the  estate  of  his 
father,  decreed  that  W.  T.  Crenshaw,  as  administrator,  was  liable 
for  his  ward's  share  in  the  estate  of  his  sister  Jane. 

I  am  of  opinion  that  the  appeal  must  be  sustained.  A  general 
grant  of  guardianship  of  the  estate  authorizes  the  guardian  to  re- 
ceive any  estate  accruing  to  the  ward  after  the  appointment.  It 
is  proper,  in  case  the  subsequent  acquisition  of  estate  by  the  ward 
be  large,  that  the  fact  be  brought  to  the  attention  of  the  Court,  by 
the  oflScer  of  the  Court,  or  by  some  friend  of  the  ward,  so  that 
additional  security  may  be  required  from  the  guardian ;  but  the 
guardian  is  appointed  to  protect  the  possible  as  well  as  the  actual 
interests  of  the  ward.  His  authority  cannot  be  apportioned  ac- 
cording to  the  security  he  may  have  given.  The  case  of  SimkinSy 
Ordinary^  vs.  Cobhy  (2  Bail.  60,)  is  direct  authority  that  if  the 
administrator  of  an  estate  be  appointed  guardian  of  the  distribu- 
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Fostor  V9,  Hunter. 

tees,  enter  into  bond  as  guai^ian,  and  charge  himself  in  his  reti^^ 
as  guardian  with  the  balances  in  his  hands  as  administrator,  the 
administration  bond  is  discharged.  As  guardian,  he  becomes  cre- 
ditor of  himself  as  administrator,  and  thus  uniting  the  diaracters 
of  credited*  and  debtor,  the  debt  upon  the  administration  bond  is 
extinguished.    {JohuBon  vs.  Johnsen^  2  Hill  Gh.  284.) 

It  is  ordered  and  decreed,  that  the  decree  of  the  Ordinary  be 
reversed,  and  that  D.  M.  Crenshaw  pay  the  costs. 

The  petitioner  appealed,  on  the  following  grounds : 

1.  Because  the  defendant  was  not  appointed  guardian  of  the 
interest  of  the  petitioner  in  the  estate  of  Jane  Crenshaw ;  and 
he,  having  her  estate  as  administrat<Nr,  is  liable  for  the  same  in  that 
character. 

2.  Because,  even  if  defendant  made  himself  and  his  sureties,  on 
his  guardianship  bond,  liable  for  what  he  received  as  administrator, 
it  cannot  discharge  the  sureties  on  the  administration  bond  to  the 
petitioner. 

DawkinSy  for  appellant. 
^  contra. 

Per  Owriam.    We  concur  in  the  Chancellor's  deoree,  which  is 
hereby  affirmed  and  the  appeal  dismissed. 
Johnston,  Dunkin,  Dargak  and  Wabblaw,  CC.  concurring. 
Decree  affirmed. 


James  E.  Foster^  admW^  of  Naricy  2>am,  vs.  John  Hunter. 

Where  the  preeumption  of  the  satiBfiMtion  of  a  Judgment  iB  urged  from  the  UpM 
of  time  merely,  it  is  indispensable  that  the  term  of  twenty  years  be  completes 
and  even  where  that  is  the  case,  the  presumption  is  not  irrebutable,  but  is  of 
such  strength  that  it  can  be  overcome  by  scarcely  any  CTidence. 

Lapse  of  time,  less  than  twenty  years,  and  corroborating  circumstances  held  suffi- 
cient to  raise  the  presumption,  that  a  decree  in  &Tor  of  parties,  some  of  whom 
were  resident  in,  and  some  without^  the  State,  was  satisfied  so  to  aa  the  parties 


Digitized  by 


Google 


APPEALS  m  EQUITY.  17 

ColumbU,  KoYember,  1851. 

in  the  State  were  interested :  but  not  snffioient  to  raiae  the  presumption  of  satis- 
foction  as  against  the  parUes  resident  without  the  State. 

B^<yre  Johnston,  Ch»  ai  Ahheville^  June,  1851. 

This  case  will  be  sufficiently  imderstood  from  the  opinion  deli- 
livered  in  the  Court  of  Appeals. 

WiUon,  for  appellant. 
Perrin  ^  McGtowen,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  Ch.  William  Vickory,  who  died  in  1804,  by  his 
will,  gave  his  real  and  personal  estate,  with  inconsiderable  excep- 
tions, to  his  daughter  Betty,  while  she  remained  unmarried ;  and 
upon  her  marriage  or  death,  he  directed  the  whole  to  be  sold  and 
equally  divided  between  his  daughters,  Ruth  Hunter  and  Nancy 
Davis.  Benj.  Howard  and  Andrew  McComb  were  appointed  exe- 
cutors by  this  will,  and  the  latter  assumed  the  trust.  Betty 
Vickory  enjoyed  the  estate  devised  and  bequeathed  to  her  until 
her  death  in  1826.  Andrew  McComb  had  previously  died ;  and 
John  McComb,  his  son  and  administrator,  took  out  letters  of  ad- 
ministration on  the  estate  of  William  Vickory,  and,  on  June  9, 
1826,  sold  the  estate,  real  and  personal,  for  the  aggregate  sum  of 
$1,812  68|.  He  returned  the  sale  bill  to  the  Ordinary's  office, 
but  made  no  further  returns.  He  died  in  1828.  Nancy  Davis 
died  in  1825,  intestate,  leaving  children  and  grand  children  as  her 
next  of  kin.  She  was  residing,  at  the  time  of  her  death,  with  her 
sister,  Betty  Vickory,  and  was  in  indigent  circumstances.  There 
is  some  proof  that  John  McComb,  as  administrator,  settled  with 
several  of  these  children  and  grand  children,  although  no  receipts 
are  produced.  Ruth  Hunter  seems  also  to  have  died  before  the 
sale  in  June,  1826,  leaving  three  children.  At  that  sale,  John 
Hunter,  son  of  Ruth,  purchased  the  land  of  testator  for  the  sum 
of  $413,  and  he  and  his  sisters,  Mary  and  Elizabeth,  purchased 
chattels  to  the  amount  of  $204  06^. 

John  B.  Pressley  took  out  letters  of  administration,  de  bonis  non^ 
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on  the  estate  of  William  Vickoiy,  and  made  sale  of  some  per- 
sonalty to  the  amount  of  about  $80. 

At  the  sitting  of  the  Court  of  Equity  for  Abbeville,  in  June, 
1831,  John  Hunter,  Elizabeth  Hunter,  and  Mary  Hunter,  filed 
their  petition,  setting  forUi,  the  seisin  of  land,  wiU  and  death  of 
William  Vickory ;  the  death  of  Ruth  Hunter,  leaving  the  peti- 
tioners as  her  only  children  and  distributees ;  the  death  of  Nancy 
Davis,  leaving  several  children,  some  of  whom  resided  without  the 
limits  of  the  State ;  the  sale  of  the  lands  by  John  McComb,  and 
the  purchase  of  them  by  John  Hunter,  and  that  said  John  Hunter 
had  given  his  notes  for  $413,  due  June  9,  1827,  which  were 
then  unpaid^  and  that  titles  for  said  lands  had  not  been  made : 
and  praying  that  said  sale  might  be  confinned,  and  titles  for  said 
land  executed  and  delivered  to  said  John  Hunter,  on  his  paying 
the  purchase  money  aforesaid,  with  interest.  John  B.  Presley, 
as  solicitor  for  the  representatives  of  Nancy  Davis  residing  in 
the  State  of  Illinois,  consented  that  the  prayer  of  the  petition  bo 
granted  on  the  terms  prayed.  On  July  2,  1831,  Chancellor  De 
Saussurb  ordered  and  decreed,  that  the  sale  of  the  lands  be  con- 
firmed, on  the  terms  prayed,  and  that  the  Commissioner  of  tie 
Court  execute  titles  therefor  to  the  purchaser,  unless  after  per- 
sonal notice  to  the  parties  resident  in  this  State,  and  publication 
in  a  newspaper  for  three  months,  the  parties  in  interest  express 
dissent  to  the  order. 

Administration  of  the  estate  of  Nancy  Davis,  at  the  instance 
ef  the  distributees  in  Illinois,  was  granted  to  James  H*  Fd&ter,  on 
February  15,  1861,  and  he  filed  his  petition  Juno  2,  1851, 
jH-aying  that  the  decree  of  July  2,  1831,  be  revived,  and  that 
John  Hunter  pay  the  said  sum  of  $418,  with  interest  from  June 
9,  1827,  to  the  Commissioner  of  the  Court,  for  distribution 
among  the  distributees  of  Ruth  Hunter  and  Nancy  Davis,  or  that 
said  John  Himter  pay  one  half  of  said  sum  to  the  petitioner  for 
distribution  among  the  distributees  of  Nancy  Davis. 

The  defendant,  John  Hunter,  in  his  answer,  states  that  no  money 
has  ever  been  paid  by  him  to  the  Commissioner  for  this  land,  and 
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that  no  title  has  ever  been  executed  by  the  Commissioner  to  him, 
bnt  he  alleges  that  the  land  was  bought  on  some  agreement  be- 
tween himself  and  his  sisters,  and  that  their  whole  purchases  at  said 
sale  did  not  amount  to  one  half  of  the  whole  amount  of  the  sales, 
and  that  it  was  the  understanding  between  himself  and  John 
McComb,  that  he  and  his  sisters  should  have  the  land  in  part  of 
their  share  of  the  estate  of  William  Vickory.  The  answer  further 
states  the  information  and  belief  of  defendant,  that  all  the  child- 
ren of  Nancy  Davis  have  received  their  shares  from  John  McComb, 
except  two  of  her  daughters,  now  in  Illinois,  Frances  Ross  and 
Ruth  Vickory ;  and  insists  that  the  distributees  of  Nancy  Davis 
have  no  remedy  except  against  the  estate  of  McComb.  Lapse  of 
time  and  the  statute  of  limitations  are  relied  upon,  as  if  specially 
pleaded. 

No  evidence  is  offered  in  support  of  the  answer,  as  to  the  alle- 
gations of  an  agreement  about  the  purchase  of  the  lands  between 
the  defendant  and  his  sisters,  nor  of  the  understanding  between 
defendant  and  John  McComb,  that  the  land  was  to  be  taken  in 
payment  of  the  interest  of  defendant  and  his  sisters  in  William 
Vickory*8  estate.  Pretty  strong  evidence,  however,  is  offered,  that 
John  McComb  settled  with  the  distributees  of  Nancy  Davis  resi- 
dent within  this  Ssate. 

The  Chancellor  on  the  circuit  decreed,  that  the  decree  of  July 
2,  1831,  be  revived,  and  that  John  Hunter  pay  to  the  Commis- 
sioner of  the  Court  one  half  of  the  purchase  money  of  the  land, 
with  interest — that  the  distributees  of  Nancy  Davis  be  made  par- 
ties to  the  proceeding — and  that  the  Commissioner  take  an  account 
of  any  portion  of  the  proceeds  of  the  sale  of  the  land  which  may 
have  been  paid  to  these  distributees. 

From  this  decree  the  defendant  appeals,  insisting  upon  the  lapse 
of  time,  and  corroborating  circumstances,  as  raising  the  presump- 
tion of  payment,  and  disputing  the  right  of  the  petitioner,  as  ad- 
ministrator, to  proceed  in  the  matter  of  controversy. 

The  right  of  the  petitioner,  aS  administrator  of  Nancy  Davis, 
to  prosecute  this  claim,  is  not  entirely  clear ;  but  by  the  operation  of 
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the  decree  of  July,  1831,  the  interest  of  the  distributees  of  Nancy 
Davis  was  converted  into  a  pecuniary  demand ;  and  her  adminis- 
trator is  the  proper  person  to  make  distribution.  It  is  stated  to 
us,  that  the  petitioner  is  the  attorney  in  fact  of  the  distributees 
resident  in  Illinois ;  d:nd  if  that  fact  had  been  alleged  in  the  peti- 
tion, he  would  have  been  properly  before  the  Court.  But  all  ob- 
jection on  this  point  is  superseded  by  the  order  in  the  circuit  de- 
cree, to  make  the  distributees  parties. 

Is  the  defendant  protected  by  the  lapse  of  time  ?  The  decree 
of  July,  1831,  is  in  effect  a  judgment  against  the  present  defend- 
ant for  $413,  with  interest  from  Juile  9,  1827.  The  full  term  of 
twenty  years  had  not  elapsed,  from  the  date  of  that  decree,  before 
the  present  suit  was  instituted ;  and  where  the  presumption  of 
satisfaction  is  urged  from  the  lapse  of  time  merely,  it  is  indispen- 
sable that  the  term  of  twenty  years  be  complete.  Even  where 
this  is  the  fact,  the  presumption  which  arises  is  not  one  of  those 
presumptions  of  law  which  are  absolutely  irrebuttable,  although  it 
is  of  such  strength  that  it  can  be  overcome  by  scarcely  any  evi- 
dence. In  this  Court,  where  the  Chancellor  exercises  the  func- 
tion of  determining  upon  facts  as  well  as  law,  effect  would  be 
given  to  the  presumption,  wherever,  in  the  Courts  of  Law,  the 
jury  should  be  directed  to  presume  the  fact.  But  where  the  lapse 
of  time  is  less  than  twenty  years,  as  in  this  case,  circumstances  op- 
posing the  conclusion  of  satisfaction,  such  as  the  adinissions  of 
the  debtor,  are  entitled  to  full  weight.  Stover  vs.  Buren,  (3  Strob. 
448.)  Here  we  have  the  statement  of  defendant's  counsel  in  the 
petition  of  1831,  after  the  death  of  McComb,  administrator,  sup- 
ported by  all  the  circumstances  of  the  case,  that  defendant's  notes 
for  the  price  of  the  land  had  not  been  paid ;  and  much  more,  we 
have  defendant's  own  admissions,  in  his  answer  to  the  present  pro- 
ceeding, that  no  money  has  ever  been  paid  by  him  for  this  land  to 
the  Commissioner  of  the  Court,  and,  on  his  information  and  be- 
lief, that  two  of  the  daughters  of  Nancy  Davis,  resident  in  Illi- 
nois, were  not  paid  by  McComb*  K  the  understanding  between 
defendant  and  McComb  set  up  in  the  answer  ever  existed,  and 
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defendant,  upon  whom  was  the  burden,  has  offered  no  proof  of  it, 
such  understanding  could  not  bind  those  who  were  no  parties  to 
it,  and  they  would  still  be  entitled  to  their  shares  in  the  proceeds 
of  the  land,  until  it  was  proved  they  were  otherwise  satisfied. 

It  is  quite  true,  however,  that  the  presumption  of  satisfaction 
of  the  decree  of  1831,  does  not  depend  solely  upon  the  lapse  of 
time ;  and  that  corroborating  circumstances  exist,  which,  we  think, 
are  suflScient  to  bar  those  of  the  distributees  of  Nancy  Davis,  who 
were  adult  residents  of  this  State  in  1826,  when  the  sale  of  this  land 
was  made  by  the  administrator,  with  the  will  annexed.  It  is  alleged 
in  the  petition  of  1831,  that  most  of  the  parties  in  interest  were 
present  at  that  sale  and  consented  thereto,  (meaning  to  except,  as 
we  suppose,  those  who  were  absent  from  the  State,)  and  after  the 
personal  notice  to  those  in  the  State,  directed  by  the  decree  of 
1831,  and  presumed  to  be  given,  no  objection  to  the  decree  is 
manifested.  The  administrator,  McComb,  had  funds  in  his  hands, 
from  the  proceeds  of  the  chattels  sold,  adequate  to  pay  the  distri- 
butees resident  here,  and  we  should  presume  that  he  did  his  duty. 
Positive  evidence,  in  aid  of  the  presumption,  is  offered,  that  he 
did  pay  most  of  these  distributees.  It  is  not  likely  that,  in  their 
needy  condition,  they  would  have  acquiesced  in  defendant's  pos- 
session of  the  land  for  a  quarter  of  a  century,  if  they  had  any 
just  cause  of  clamor.  The  decree  of  1831  recites,  that  the  Court 
was  informed  that  the  distributees  resident  in  the  State  consented 
to  the  order;  their  acquiescence  makes  this  fact  very  probable.  Ad- 
ministration on  the  estate  of  Nancy  Davis  was  not  indispensable 
to  enable  the  parties  to  avail  themselves  of  that  decree. 

On  the  whole,  we  consider  the  claim  stale,  except  as  to  such  of 
the  distributees  of  Nancy  Davis  as  were  resident  without  the  State 
on  June  9, 1826. 

It  is  ordered  and  decreed,  that  the  distributees  of  Nancy  Davis, 
resident  without  the  State  on  June  9,  1826,  and  the  representa- 
tive of  John  McComb,  be  made  parties  to  this  proceeding.  It  is 
further  ordered  and  decreed,  that  the  decree  of  July  2,  1831,  be 
revived,  so  feur  as  the  distributees  of  Nancy  Davis,  resident  without 


Digitized  by 


Google 


APPEALS  IN  EQUITY. 
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the  State  on  June  9,  1826,  are  interested ;  and  that  the  defend- 
fUQt,  John  Hunter,  pay  to  such  distributees,  so  non-resident,  who 
have  not  been  otherwise  satisfied,  their  portions  of  said  decree  for 
$413,  with  interest  from  June  9,  1827.  And  the  Commissioner 
is  directed  to  state  the  accounts  accordingly. 

The  order  in  the  circuit  decree,  that  defendant  pay  over  to  the 
Oommissioner  one  half  of  the  purchase  money  of  the  land,  with 
interest,  is  recalled ;  and  it  is  ordered  that  said  decree  be  reformed 
according  to  the  opinions  herein  expressed.  Costs  to  await  the 
accounting  before  the  Commissioner. 

Johnston,  Dunkin  and  Dabgan,  CO.  concurred. 
Ihcree  modified. 


John  B.  O'NeaU,  ex' or,  of  David  Boozer^  vs.  Amelia  Boozer^  et  dh 

TMtator  directed  his  executors  "  to  eaclose  a  graye-yard  at  Aveleigh  Church,  >o«i 
46  to  60  yards  squars^  with  a  wall  of  split  rook  from  4}  to  6  feet  high,  bo  as  to 
enclose  the  graye  of  mj  first  wife,  as  well  as  my  own,  with  sufficient  space  also 
for  the  grave  of  my  present  wife ;  and  to  erect  over  the  area  included  by  the 
wall,  a  covered  wooden  building  of  the  most  lasting  materials,  to  be  finished  and 
painted  in  appropriate  style,  and  in  the  ntost  durable  manner.  And  I  appr^ 
priate  one  thousand  dollars  out  of  my  estate  to  these  purposes:" — Hddj  that 
the  grave-yard  intended  to  be  enclosed  and  covered  was  one  of  forty-five  or  fifty 
square  yards. 

Words  of  a  will  may  be  transposed,  in  order  to  give  fcill  operation  and  consistency 
to  the  context 

Before  Johnston,  Ch.  at  Newberry ^  July^  1850. 

This  case  will  be  sufficiently  understood  from  the  opinionMeli- 
vered  in  the  Court  of  Appeals. 
Fair^  for  the  appellant. 

The  opinion  of  the  Court  was  delivered  by 
Wabdlaw,  Ch.     The  will  of  David  Boozer  contains  the  follow- 
hig  clause :    ^^  I  desire  my  executors  to  enclose  a  grave-yard  at 
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Aveleigh  Chnreh,  from  45  to  50  yards  square,  with  a  wall  of  sj^ 
rock  from  4  J  to  5  feet  high,  so  as  to  enclose  the  grave  of  my  first 
wife,  as  well  as  my  own,  with  sufficient  space  also  for  the  grave  of 
my  present  wife ;  and  to  erect  over  the  area  included  by  the  wall, 
a  covered  wooden  building  of  the  most  lasting  materials,  to  be 
finished  and  painted  in  appropriate  style,  and  in  the  most  endura- 
ble manner.  And  I  appropriate  one  thousand  dollars  out  of  my 
estate  to  these  purposes." 

The  Chancellor  on  the  circuit  determined,  in  the  constructioa 
of  this  clause,  that  the  grave-yard  intended  to  be  inclosed' was  one 
of  forty-five  w  fifty  yards  square,  and  that  the  wooden  building  in- 
tended was  not  commensurate,  but  one  sufficient  to  cover  a  space 
or  area  adequate  for  the  three  graves  indicated ;  and  he  ordered 
the  Commissioner  to  inquire  and  report  as  to  the  probable  cost  of 
inclosing  such  a  grave-yard  and  erecting  such  a  building. 

The  Commissioner,  not  pursuing  exactly  the  terms  of  the  order, 
hag  reported  that  acn  area  of  45  or  50  yards  square  could  not  be 
inclosed  with  stone  and  covered  by  a  wooden  buUdmg  for  less 
than  $4,600 ;  and  that  an  area  of  45  or  50  feet  square  could  be 
inclosed  and  covered  as  directed  by  the  will  for  $900  or  $1,000. 

From  the  decree  of  the  Chs^cellor  an  appeal  is  taken  to  this 
Court,  on  the  ground  that  by  the  just  construction  of  the  will,  45 
or  60  feet  square,  instead  of  yards,  should  be  inclosed  by  a  stone 
wall,  and  the  whole  area  included  within  the  wall  be  covered  by  a 
wooden  building. 

According  to  the  natural  construction  of  the  terms  employed  by 
the  testator,  the  wooden  building  is  to  cover  the  whole  space 
within  the  wall  of  split  rock.  "  Over  the  area  included  by  the 
wall,"  as  fully  and  accurately  expresses  this  idea  as  any  terms 
that  could  be  employed.  And  we  .can  perceive  no  intimation  of 
any  intention  on  the  part  of  the  testator  to  limit  the  area  to  be 
covered,  to  a  part  or  section  only  included  by  the  wall. 

This  is  one  circumstance  which  aids  us  in  ascertaining  the  tes- 
tator's intention  as  to  the  extent  of  the  grave-yard  to  be  inclosed 
by  the  wall.    A  structure  sufficiently  extensive  to  cover  three 
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graves  id  frequentlj  found  within  rural  grave-yards ;  but  one  large 
enough  to  cover  45  or  50  yards  square,  or  half  an  acre,  is  without 
example ;  it  would  be  most  ungainly,  and  would  exhaust,  several 
times  over,  the  amount  of  the  fund  appropriated  by  the  testator 
for  this  purpose,  and  which  cannot  be  exceeded  by  the  executor. 

The  testator  explains  his  purpose  in  inclosing  a  grave-yard  with 
a  wall  to  be,  in  his  own  language,  ^^  so  as  to  inclose  the  grave  of 
my  first  wife,  as  well  as  jny  own,  with  sufficient  space  also  for  the 
grave"of  my  present  i^e."  His  design  was  to  separate  a  place 
of  sepulture  for  the  bodies,  when  dead,  of  himself,  and  bis  con- 
sorts dead  and  living.  If  he  really  intended  to  inclose  half  an 
acre  with  the  wall,  his  careful  provision  for  ^  sufficient  space '  to  re- 
ceive a  third  corpse,  was  utterly  without  occasion  and  meaning. 

One  phrase  in  the  testator's  directions  to  his  executors  in  this 
matter,  if  the  exact  order  of  his  words  be  observed,  is  inconsistent 
with  all  the  rest  of  his  directions.  One  particular  in  the  descrip- 
tion of  the  grave  yard  is,  that  it  is  to  be  *from  45  to  50  yards 
square.'  The  construction  of  a  written  instrument  should  be  made 
from  all  its  parts ;  and  if  one  phrase  descriptive  of  the  subject  of 
disposition  be  irreconcilable  with  several  other  parts  of  the  de- 
scription, we  should  act  on  the  maxim* :  ex  muUitudine  8tgrwrumy 
coUigitur  identity  vera,  ff  we  should  strike  out  the  whole  of  this 
phrase  as  ^faha  demanstratioy*  the  other  portions  of  the  bequest 
would  be  harmonious,  and  leave  the  testator's  meaning  beyond 
doubt.  But  a  less  violent  process  will  serve  the  purpose.  It  is 
only  necessary  to  transpose  the  words  'yards  square,'  to  give  con- 
sistency and  full  operation  to  the  whole  clause.  If  we  correct  a 
supposed  inadvertence  of  the  scribe,  and  read  square  yards.  We 
shall  then  have  a  space  of  about  twenty-one  feet  square,  to  be  in- 
closed by  a  stone  wall  and  covered  by  a  wooden  building ;  and  this 
will  afford  sufficient  space  for  three  graves ;  and  the  wall  and  build- 
ing may  be  erected  for  the  sum  appropriated  for  the  same  by  the 
testator.  ^  It  is  quite  cleiur,  that  where  a  clause  or  expression, 
otherwise  senseless  and  contradictory,  can  be  rendered  consistent 
with  the  context,  by  being  transposed,  the  Courts  are  warranted  in 
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making  that  transposition.'  (1  Jann.  on  Wills,  437 ;  2  Yes.  sen. 
82,  248.) 

It  is  declared  and  adjudged,  that  the  testator  directed  his  exe- 
cutors to  inclose  with  a  stone  wall  a  grave-jard  of  firom  45  to  50 
square  yards ;  and  to  erect  over  the  area  included  hj  the  wall  a 
Qovered  wooden  building,  further  described  in  the  will.  And  it  is 
ordered  and  decreed,  that  the  Chancellor's  decree  be  modified  ac- 
cordingly. 

DuNKiN  and  Dabgan,  CO.  concurred. 

Decree  modified. 


8u9an  and  WUey  Glover  vs.  Eliz,  ffarris,  Q-eo,  A.  Addison  and 
wife^  and  E.  S.  Irvine  and  wife. 

TeBtator,  intending  "  as  for  his  worldly  estate  to  dispose  thereof,"  deyised  and  be- 
queathed as  follows : — **  I  lend  to  my  wife,  J.  G.,  during  her  natural  life,  the  use 
of  one  half  of  my  land"  (describing  it)  **and  five  negroes"  (naming  them) : 
after  other  bequests,  the  will  contained  the  following  residuary  clause,  to 
wit:  *<It  is  my  will,  that  at  my  deoease  all  the  property  which  I  possess  and 
have  not  before  bequeathed,  be  sold  on  a  credit  of  one  and  two  years,  and  for 
my  debts  to  be  paid  out  of  the  debts  which  are  due  me,  and  the  money  arising 
from  the  sales  of  my  property ;  and  the  balance  to  be  put  out  at  interest  for  the 
use  and  support  of  my  children,"  &c : — Held,  (1)  that  the  five  negroes  did  not 
pass  to  the  wife  absolutely,  but  for  life  only ;  (2)  that  the  reversion,  after  her 
death,  did  not  pass  under  the  residuary  clause,  but  was  intestate  property. 

Before  Johnston,  Ch.  <tt  Ahbevilley  June^  1851. 

Johnston,  Ch.  The  bill  in  this  case  was  filed  the  21st  of  April, 
1851 ;  and  is  for  a  partition  of  slaves  and  an  account,  &c.  The 
contest  is  between  the  descendants  of  Wiley  Glover,  Sen.  and  of 
his  wife,  Jemima,  both  deceased,  in  relation  to  the  proper  -distri- 
bution of  their  estates  under  theit  wills.  In  the  opening  of  the 
judgment  I  am  about  to  pronounce,  it  may  conduce  to  the  under- 
standing of  it,  to  state  the  relation  of  the  parties,  and  how  the 
controversy  between  them  has  arisen. 
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WDey  Glover,  Sen.,  married  Jemima,  the  daughter  of  one  Bart- 
let  8atterwh\te.  At  hifl  death,  which  took  place  the  8th  February, 
1806,  he  left  a  will,  dated  the  6th  of  December,  1804,  (the  provi- 
sions of  which  will  be  noticed  hereafter,)  and  was  survived  by  hk 
said  wife  and  two  children,  a  son  and  a  daughter.  The  son.  Wills 
Satterwhite  Glover,  is  now  dead  intestate,  and  the  plaintiff,  Susan 
Glover,  is  his  widow.  The  plaintiff,  Wiley  Glover,  Jr.,  is  his  sott 
and  only  child,  consequently  these  two  are  his  sole  distributees. 

The  daughter,  Elizabeth,  is  the  defendant,  Elizabeth  Harris,  and 
the  defendants,  the  wives  of  George  A.  Addison  and  E.  S.  Irvine, 
are  her  two  daughters. 

Having  stated  the  relation  of  the  parties  to  this  suit,  let  us  now 
go  back  to  matters  which  some  of  the  parties  suppose  bear  more 
or  less  upon  the  controversy  between  them. 

Bartlet  Satterwhite,  after  Wiley  Glover,  Sen.,  married  his 
daughter,  executed  his  will  the  15th  of  February,  1803,  which 
contains  the  following  clause : 

"  I  give  and  bequeath  xmto  my  beloved  daughter,  Jemima  Glover, 
(to  her  and  her  heirs  lawfully  begotten  of  her  body,)  forever,  the 
following  negro  slaves,  (they  and  their  increase,)  namely,  Tener 
and  Ohaney;  and  after  the  demise  of  my  wife,  one  negro  woman, 
named  Jude,  (her  and  her  increase)." 

This  testator  (Satterwhite)  did  not,  however,  depart  this  life  until 
the  21st  of  Janu&ry,  1807,  when  he  died,  leaving  his  said  will  in 
full  force,  which  was  admitted  to  probate  the  14th  of  the  succeed- 
ing April. 

In  the  mean  time,  to  wit,  on  the  6th  of  December,  1804,  Wiley 
Glover,  Sen.,  the  husband  of  Jemima^  executed  his  will,  as  has 
been  stated,  containing  the  following  clauses,  among  others : 

"  As  for  the  worldly  estate  it  hath  pleased  God  to  bless  me  with, 
I  dispose  thereof  as  follows :  *        ♦        *        *        ♦ 

"  Item :  I  lend  to  my  loving  wife,  Jemima  Glover,  during  her  na- 
tural life,  the  use  of  one  half  of  my  land,  (the  same  including  the 
plantation  and  building  where  I  married  her,)  and  five  negroes^ 
namely,  one  negro  man,  Murphy,  one  woman,  Tener^  two  boys, 
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Nat  and  Jack,  and  one  girl,  Mariah,"  (Murphy  and  Mariah  are 
both  dead,  and  are  not  in  question  in  this  case,)  ^^  three  head  of 
horses,  (viz :  one  young  sorrel  mare,  one  bay  filly,  and  one  sorrel 
horse  colt,)  ten  head  of  picked  cattle,  all  my  stock  of  hogs  and 
fiheep,  two  feather  beds  and  furniture,  and  as  much  of  the  house- 
hold and  kitchen  furniture  and  plantation  tools  as  she  wishes  to 
keep  for  her  use." 


^^  Item :  It  is  my  wish  and  desire,  that  when  my  daughter,  £3i» 
fsabeth  GloTer,  comes  of  age  or  marries>  the  following  mentioned 
negroes  and  their  increase  be  equally  divided  between  my  daughter, 
Elizabeth  Glover,  and  my  son,  Wiljis  Satterwhite  Glover,  share 
and  share  equal,  namely,  Anneky,  Harriet,  Mary,  Qhmey^  Harp^, 
Ned  and  Wince. 

^^  Item :  It  is  my  will  and  desire,  that  at  my  decease  all  the 
property  which  I  possess  and  have  not  before  bequeathed^  be  sold 
on  a  credit  of  one  and  two  years,  and  for  my  debts  to  be  paid  out 
of  the  debts  which  are  due  me  and  the  money  arising  from  the 
gales  of  my  pr(^erty ;  and  the  balance  to  be  put  out  on  interest 
for  the  use  and  support  of  my  children,  Elisabeth  Glover  and 
Willis  Satterwhite  Glover. 

"  Item :  It  is  my  will  and  desire,  that  when  my  daughter,  Eliza- 
beth Glover,  marries  or  comes  of  age,  all  the  monies  arising  from 
the  sales  of  my  property,  be  equally  divided  between  my  daughter, 
Elizabeth  Glover  and  Willis  SatteiPwhite  Gtever. 

'^  It  is  my  wish  and  desire,  that  my  wife,  Jemima,  shall  ke^ 
and  have  the  use  of  the  negroes  which  I  have  before  bequeatiied 
to  my  daughter,  Elizabeth  Glover,  and  Willis  Satterwhite  Glover, 
until  my  daughter,  EHzabeth  Glover,  and  Willis  Satterwhite  Glover, 
comes  of  age  or  marries." 

The  executors  named  in  the  will  were  testator's  wife,  Jemima, 
and  his  friends  Nathan  Lipscomb  and  James  Bullock. 

This  testator  died,  as  has  been  stated,  on  the  8th  of  February, 
1806,  and  on  the  6th  of  March,  1806,  his  will  was  admitted  to 
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probate,  and  the  widow,  Jemima,  and  James  Bullock  qualified  as 
executors. 

On  the  11th  of  the  same  month,  they  caused  an  inventory  and 
appraisement  to  be  made  and  returned  to  the  ordinary ;  in  which 
Chaney  and  her  three  children,  Harper,  Ned  and  Tom,  and  Tener 
and  her  three  children,  Nat,  Jack  and  Mariah,  are  set  down  as  part 
of  their  testator's  estate ;  Jvde  is  not  included  in  the  inventory. 

Jemima,  the  widow  of  Glover,  intermarried  with  Nathan  Lips- 
comb, the  9th  March,  1808,  and  they  had  the  possession  of  Tener 
and  her  issue. 

Lipscomb's  will  is  in  evidence,  dated  the  26th  April,  1820,  and 
admitted  to  probate  the  29th  September  of  the  swne  year,  by 
which  he  willed,  ^^  that  his  wife,  Jemima,  should  have  all  the  ne^ 
groes  she  had  in  her  possession  at  the  time  of  their  intermarriage, 
and  their  increase,  vias :  Tener j  Nat,  Jack,  Harry,  Johnson,  Caro- 
line, Sarah  and  Isaac,  and  their  future  increase,"  &;c. 

Jemima  Lipscomb,  (formerly  Glover,)  died  the  29th  January, 
1850,  leaving  in  full  force  her  will,  executed  the  18th  of  April, 
1849,  by  the  2d  clause  of  which  she  bequeathed  to  her  grand 
daughter,  the  defendant,  Ann  Jemima  Harris,  (now  wife  of  the 
defendant,  E.  S.  tvine,)  during  her  natural  life,  "  Jenny  and  her 
children,  Chaney  and  Harper,  Harry  and  his  wife,  Milley,  and  her 
children,  Jim,  Tom,  Fib,  Dicey,  Harry,  Mary,  Isaac  and  Bmeline, 
and  Johnson  and  Sarah  and  her  children,  Elvina,  Jude,  Peter  and 
Lina,  with  all  their  increase,"  with  remainder  to  her  children,  &c. 

By  the  3d  clause,  she  bequeathed  for  life,  with  remainder,  &c., 
to  her  grand  daughter,  the  defendant,  Rebecca,  wife  of  George  A* 
Addison,  ^'Edy,  Eliza,  Amanda,  Frances,  Emma,  Jane,  Sarah, 
Edmund  and  Doc;  and  Caroline  and  her  children,  Lewis,  Tira,  Bill, 
Johnson,  Josephine  and  Elizabeth,  with  all  their  increase,"  &c. 

By  the  5th  clause,  she  bequeathed  to  her  daughter,  the  defend- 
ant, Elizabeth  Harris,  (formerly  Glover,)  "  Bachel  and  her  child- 
ren, Allen,  Tilda,  Cary,  Gus  and  Lisha,  and  Jack  and  Nat,  Judo 
and  Tener,  to  her,  her  heirs  and  assigns  forever." 

The  plaintiffis,  the  widow  and  son  of  Willis  Batterwhite  Glover, 
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claim  under  the  will  of  Wiley  Glover,  Sen.,  insisting  that  the  will 
of  his  widow,  (afterwards  Jemima  Lipscomb,)  is  ineffectual  to  alter 
their  rights,  as  fixed  by  the  will  of  her  first  husband. 

The  defendants  claim  under  the  will  of  Jemima  Lipscomb,  and 
fortify  their  claim  by  the  will  of  Bardet  Satterwhite,  insisting 
that  Wiley  Glover  had  no  such  rights  in  the  property  as  enabled 
him  to  bequeath  it 

The  negroes  mentioned  in  the  pleadings  are : 
1st.  Jude  and  her  issue. 
2d.  Ghaney  and  her  issue. 
8d.  Tener  and  her  issue. 

I  shall  put  Ghaney  and  her  issue  out  of  the  question.  They 
are  bequeathed  by  Glover  absolutely  to  his  two  children,  and  have 
been  partitioned  in  a  former  proceeding  given  in  evidence,  which 
is  conclusive  between  these  parties. 

With  respect  to  Jude  and  Tener  and  their  respective  issues,  it  is 
very  clear,  that  if  they  were  in  possession  of  Glover  and  wife,  at 
the  time  of  Glover's  death,  as  their  property,  the  marital  rights  of 
Glover  attached,  and  they  must  be  governed  by  his  will ;  and  it 
must  depend  on  the  terms  of  the  will  whether  his  widow  had  any 
right  of  disposition  over  them. 

If,  however.  Glover  had  no  right  to  the  property  at  his  death, 
the  will  of  his  father-in-law,  Satterwhite,  which,  though  first  exe- 
cuted, came  subsequently  into  operation,  must  govern ;  and  if  that 
is  the  case,  I  suppose  there  is  no  question,  the  legal  operation  of 
that  will  was  to  vest  the  property  absolutely  in  Satterwhite's 
daughter ;  and  (her  second  husband,  L^)Scomb,  having  by  his  will 
released  his  marital  rights,)  her  will  is  sufficient  to  carry  the  title* 

Now,  with  regard  to  Jude  and  her  issue,  it  not  only  appears 
negatively,  (from  the  fact  that  there  is  no  evidence  of  Glover's 
possession ;  that  they  are  not  mentioned  in  the  will  of  Glover ;  and 
especially  that  they  were  not  inventoried  as  part  of  his  estate,) 
that  they  were  not  in  his  possession  in  his  life  time,  but  the  preg- 
nant fact  is  also  in  evidence,  that  Satterwhite's  will,  which  alone 
mentions  the  existence  of  such  negroes,  suspends  Mrs.  Glover's 
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right  upon  a  prior  disposition  of  them  for  life  to  her  mother,  who 
Kved,  according  to  the  evidence,  until  1817 ;  so  that  it  was  impoB- 
sible  for  Glover's  right,  as  husband,  ever  to  have  attached  during 
his  life.  These  negroes  were,  therefore,  well  disposed  of  by  Mrs. 
Lipscomb. 

It  remains  to  consider  Tener  and  her  stock :  two  of  these,  Mur* 
phy  and  Mariah,  (I  include  Murphy  as  of  that  stock  for  conveni- 
ence, though  he  was  of  a  diflFerent  stock,)  died  during  the  life  of 
Mrs.  Lipscomb,  who  had  a  life  tenure  in  them,  under  Glover's  will, 
and  are,  therefore,  out  of  the  question  here. 

As  to  the  remainder  of  that  stock,  I  am  of  opinion,  that  it 
stands  upon  a  footing  different  from  Jude  and  her  issue.  The 
evidence  that  Tener  and  her  children  were  inventoried  as  parcel 
of  Glover's  estate,  by  his  widow,  under  whom  the  defendants  claim, 
within  little  over  a  month  after  his  death,  is  pretty  conclusive  and 
very  satisfactory  evidence,  as  against  them,  at  least,  that  he  died 
possessed  of  them.  This,  too,  was  in  the  life  time  of  Satterwhite, 
who  may  be  supposed  to  have  taken  some  interest  in  the  affairs  of 
the  family  and  probably  was  not  ignorant  of  the  fact. 

Upon  this  evidence,  I  conclude,  that  Glover,  who  named  this 
stock  of  negroes  in  his  will,  had  obtained  possession  of  them  as 
early  as  1804,  (the  date  of  his  will,)  and  held  them  as  his  own. 

There  is  no  evidence  that  they  were  ever  in  Satterwhite's  pos- 
session after  Glover  bequeathed  them ;  nor,  indeed,  is  there  any 
evidence,  that  they  were  at  any  time,  whatever,  in  his  possession, 
beyond  the  fact  that  they  are  mentioned  in  his  will  of  1803. 

It  is  not  unreasonable  to  suppose,  that,  after  that  will  was  drawn, 
he  concluded  to  anticipate  the  bequest  by  an  actual  gift  inter  vivos. 

In  opposition  to  the  actual  possession  of  them  by  Glover,  and 
his  disposition  of  them,  I  do  not  feel  at  liberty  to  conclude  that 
there  was  any  right  remaining  in  Satterwhite,  upon  which  his  will, 
when  it  came  into  operation  by  his  own  death,  could  act. 

It  has  been  ingeniously  argued,  indeed,  that  Glover  held  as 
bailee  of  Satterwhite,  and  by  his  will,  only  intended  to  confer  on 
his  wife  the  same  interest  which  he  supposed  was  given  her  by  the 
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will  of  Satterwhite,  his  bailor.  But  where  is  the  evidencee  of  the 
baihnent  ?  If  he  knew  of  Satterwhite's  will  and  its  provisions, 
and  acknowledged  his  right,  where  was  the  necessity  or  the  pro* 
pnetj  of  attempting  to  make  any  disposition  of  the  property,  at 
«dl  ?  Besides,  even  if  he  supposed  that  Satterwhite's  will  gave 
his  wife  a  life  tenure  in  the  slaves,  with  remainder  to  the  issue  of 
her  body,  why  did  he  not  conform  to  that  ?  Why  did  he  dispose 
of  Ten^  and  Chaney  differently  ? 

My  conclusion  is,  that  these  slaves  must  be  governed  by  Glover's 
wilL 

Some  remarks  have  been  made  upon  the  construction  of  that 
wilL 

It  is  remarkable  that  there  is  no  general  residuary  clause  in  this 
testamentary  paper.  The  testator  sets  out  with  the  expression  of 
a  desire  to  dispose  of  his  whole  estate :  which  circumstance,  upon 
aath<»*ity  and  in  reason,  will  justify  the  giving  to  subsequent  dis* 
positions,  a  wider  SQope  and  operation  than  they  would  otherwise 
be  entitled  to.  But  even  under  such  circumstances,  an  unreason* 
able,  unnatural  or  forced  interpretation  should  not  be  adopted. 

In  this  will  there  is  no  specific  disposition  of  these  slaves  be- 
yond the  life  interest  of  Mrs.  Glover.  There  is,  to  be  sure,  a 
provision  for  the  sale  of  "  all  the  property  which  I  possess  and 
have  not  bequeathed."  This  may  mean  all  property  as  to  which 
no  bequest  is  made  at  all ;  or  it  may  mean  all  interests  undisposed 
•f  in  property  not  fully  bequeathed,  and  certainly,  under  the  gen- 
eral rule  that  a  testator,  declaring  an  intention  to  dispose  of  his 
whole  estate,  should  have  his  will  so  construed,  if  it  reasonably 
oaa  be,  as  to  effect  his  intention,  I  should  adopt  the  latter  con- 
struction, if  it  were  not  repugnant  to  the  other  provisions  of  this 
wilL  The  testator  not  only  directs  his  unbequeathed  property  to 
be  sold,  but  to  be  sold  '^  at  his  death."  He  could  not  have  in- 
tended this  direction  to  operate  on  these  slaves,  since  such  a  sale 
would  have  defeated  his  specific  direction,  that  his  wife  should 
have  the  enjoyment  of  them  during  her  life.  There  is  another 
reason,  which,  it  a|f>ears  to  me,  should  prevent  the  constructioii 
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alluded  to.  It  consists  in  the  purpose  which  the  sale  was  intended 
to  effect.  The  sale  was  to  raise  funds  to  pay  debts.  Now,  it  is 
of  the  very  essence  of  a  specific  bequest ;  such  as  the  gift  to  the 
wife,  here  for  life— that  the  property  is  given  clear  of  debts,  and 
that  the  debts  should  be  paid  out  of  other  property,  without  dis- 
turbing it. 

It  is  argued,  however,  thjiit  the  reversion  might  have  been  sold, 
and  the  wife  allowed  to  retain  and  enjoy  the  slaves,  without  dis- 
turbance, during  her  life.  But  this  property  was  personal  pro- 
perty ;  and  it  is  diflBcult  to  conceive  how  the  sale  could  have  been 
made  good  without  a  delivery ;  and  how  could  that  have  been  made 
without  disparaging  the  rights  of  the  life  tenant. 

K  this  property  was  not  intended  to  fall  within  the  provision 
for  a  sale,  another  point  in  the  construction,  which  was  contended 
for  by  the  plaintiffs,  is  also  overruled.  The  proceeds  of  the  sale 
were  not  only  to  be  applied  to  debts,  but,  whatever  balance  might 
remain,  after  the  debts  were  satisfied,  was  to  be  divided  between 
the  two  children,  Willis  and  Elizabeth.  It  waa  urged  that  this 
should  give  these  two  an  equal  portion  in  the  negroes,  after  their 
mother's  death,  instead  of  the  money  which  the  sale  was  intended 
to  raise.  I  might  concede,  that  where  personal  property  is  ordered 
to  be  sold  and  the  proceeds  divided,  and  the  property  is  not  actu- 
ally sold,  the  persons  among  whom  the  proceeds  are  to  be  distri- 
buted  have  an  equitable  interest,  entitling  them  to  the  property 
itself.  But  I  have  arrived  at  the  concluaion,  that  this  property 
was  not  directed  to  be  sold,  nor  its  proceeds  divided,  and,  thero- 
fore,  I  cannot  apply  the  doctrine  to  which  I  have  alluded. 

But  it  was  "contended,  on  the  other  hand,  by  the  defendants, 
that  these  slaves  were  given  by  the  will,  out  and  out,  to  the  widow. 
If  so,  there  was  no  reversion  in  the  case.  And  upon  this  con- 
struction, the  slaves,  belonging  absolutely  to  the  widow,  must  pass 
under  her  will ;  and  the  plaintifis  have  no  interest  in  them. 

The  argument  was,  that,  by  the  proper  construction  of  Glover  a 
will,  though  he  loaned  his  wife,  fwr  life,  one  half  his  land;  yet,  as 
a  separate  thing ^  h6  loaned  her  the  five  negroes  mentioned  by  him^ 
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without  restricting  the  loan  to  her  life.  That  the  word  "lend," 
as  applied  to  the  negroes,  is  equivalent,  in  law,  to  a  gift ;  and 
there  being  no  restriction  as  to  time  in  that  part  of  the  will,  the 
gift  was  absolute. 

If  the  loan  was  of  the  land  and  of  the  negroes,  as  separate  dis- 
positions and  upon  different  terms,  there  might  be  ground  for  the 
inference  contended  for. 

The  words  of  the  will  are,  *"  I  lend  to  my  loving  wife,  during 
her  natural  life,  the  use  of  one  half  of  mj  land,"  (describing  it,) 
"  and  five  negroes,"  (naming  them). 

I  cannot  disjoin  these  things.  In  Moon  vs.  Moony  (2  Strob. 
Eq.  333,)  the  Court,  for  reasons  appearing  in  the  context  of  the 
will,  arrived  at  the  conclusion,  that  a  tract  of  land  and  two  ne- 
groes, given  in  the  same  clause,  were  given  upon  different  terms ; 
and  that  terms  of  restriction,  employed  in  more  immediate  con- 
nection with  the  negroerf,  were  applicable  to  them  exclusively,  and 
not  to  the  land.  But  this  was  done  by  construction.  But  I  can- 
not see  room  for  construction  here.  The  disposition  of  land  and 
negroes  is  uno  flatu.  They  are  both  loaned,  and  loaned  for  use 
only,  and  for  life. 

I  think,  too,  that  in  such  a  connection  as  this,  (whatever  may 
have  been  decided  upon  the  word  "loan,"  in  other  connections,) 
it  would  be  both  unnatural  and  unreasonable  to  suppose  tiiat  the 
testator  intended  to  give,  in  the  sense,  at  least,  of  parting  from 
his  whole  right. 

The  result,  in  my  opinion,  is,  that  the  will  of  Glover  operated 
only  to  dispose  of  these  negroes  during  his  wife's  life ;  and  the 
remainder  in  them  was  intestate  property  of  his  estate. 

Ilis  widow  was  entitled  to  an  undivided  third  of  that  remainder, 
and  each  of  his  children,  Willis  and  Elizabeth,  to  an  undivided 
third. 

The  widow,  Mrs.  Lipscomb,  was  entitled  to  bequeath  her  third ; 
and  so  far  as  she  has  done  so,  the  defendants  are  entitled  to  the 
benefit  of  her  will. 

The  plaintifia  are  entitled,  by  partition,  to  have  tiie  third  to 
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which  Willis  Sattenrhite  Glover  was  entitled,  allotted  to  them, 
and  sub-partitioned  between  them,  by  allowing  to  the  plwntiff, 
Susan,  one-third  of  that  share,  and  the  plaintiff,  Willis,  the  re- 
maining two-thirds  of  the  same.  And  they  are  entitled,  in  the 
same  ratio,  to  an  account  of  the  hire  or  profits  of  said  slaves,  from 
the  death  of  Mrs.  Lipscomb,  at  the  hands  of  the  defendants,  in 
whose  hands  respectively,  the  said  slaves  have  been.  All  whidi  is 
hereby  adjudged  and  decreed :  and  let  a  writ  of  partition  issue, 
and  an  account  be  taken  by  the  Commissioner  accordingly. 

If  any  of  the  slaves  have  died  since  the  remainder  fell  in,  or 
have  been  disposed  of  by  either  of  the  defendants,  and  are  not 
now  in  their  possession,  thf  Commissioner  will  take  an  accoimt  of 
the  value  of  such  slaves,  and  report  it  for  the  judgment  of  the 
Court ;  which  will  be  reserved  on  those  matters  until  the  report 
comes  in.  He  may  also  report  any  special  matter,  subject  to  the 
same  conditions.     The  defendants  to  pay  the  costs. 

The  defendants  appealed,  on  the  following  grounds : 

1.  Because  there  was  no  evidence  that  Bartlett  Satterwhite  ever 
gave  Tener  and  her  increase  to  Wiley  Glover,  or  his  wife,  Jemuna, 
except  what  is  contained  in  his  (Satterwhite's)  will.  Tho  bequest 
in  his  will  did  not  and  could  not  take  effect  until  his  death;  but  he 
died  after  Glover,  and  therefore  he.  Glover,  never  had  the  right 
to  dispose  of  said  negroes. 

2.  Because  there  was  no  evidence  that  Wiley  Glover  ever  had 
possession  of  Tener,  except  the  circumstance  of  his  having  dis- 
posed of  her  by  will ;  but  if  he  had  the  custody  of  her  at  the  time 
he  wrote  his  will,  6th  December,  1804 — a  period  subsequent  to  the 
making  of  Satterwhite*s  will,  15th  February,  1803 — itis  reasona- 
ble and  natural  to  conclude  that  his  possession  was  not  absolute,  but 
permissive,  and  solely  in  reference  to  the  will  of  Satterwhite,  by 
which  Tener  was  given  to  his  wife,  which  gift,  however,  was  incho- 
ate and  imperfect,  until  the  will  took  effect  by  the  death  of  Satter- 
white. 

8.  There  was  no  evidence  of  a  gift  of  Tener  from  Satterwhite 
to  Glover  or  his  wife,  other  than  that  in  Satterwhite's  will.    There 
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was  no  evidence  even  of  possession  by  Glover,  except  the  effort  to 
dispose  of  her  by  will,  which  conforms  to  Satterwhite's  will,  in  not 
assuming  to  dispose  of  her  beyond  the  life  of  Jemima,  his  wife ; 
therefore,  the  defendants  insist,  that  there  was  no  gift  to  Glover, 
nor  such  unqualified  possession  by  him  as  will  presume  a  gift  in  his 
fevor. 

4.  But  if  it  be  assumed  that  Wiley  Glover  had  the  right  to  dis- 
pose of  Tener,  by  presuming  a  gift,  other  than  that  embraced  in 
Satterwhite's  will,  and  in  opposition  to  it :  then  the  defendants 
insist  that  Wiley  Glover,  by  his  will,  disposed  of  all  his  interest  in 
Tener  and  her  increase  to  Jemima,  his  wife,  the  donor  of  de- 
fendants. 

5.  The  defendants  insist  that  Tener  was  given  absolutely  to  Je- 
mima Glover,  by  the  will  of  her  father,  Bartlett  Satterwhite,  cer- 
tainly by  the  will  of  her  husband,  Wiley  Glover.  But  if  it  should 
be  held  that  "  there  is  no  disposition  of  these  slaves  beyond  the 
life  interest  of  Mrs.  Glover,"  then  the  interest  in  remainder,  which 
was  not  bequeathed,  should  have  been  sold  at  the  death  of  Glover, 
under  the  express  provisions  of  his  will.  And  a  bill  having  been 
filed  for  that  purpose  many  years  since,  the  matter  is  now  "  res 
adjttdicata.'' 

6.  The  interest  in  Tener  and  her  children  undisposed  of  by  the 
will  of  Wfley  Glover,  was  an  interest  in  reversion,  as  to  which  he 
died  intestate — which  on  his  death  vested  instantly  in  those  enti- 
tled to  distribution ;  and  they  are  now  barred  by  lapge  of  time  and 
the  statute  of  limitations. 

7.  Mrs.  Jemima  Glover — ^afterwards  Jemima  Lipscomb— held 
these  negroes,  from  the  death  of  Satterwhite,  in  1806,  until  she 
died  in  1850.  She  held  them  as  her  own,  adversely  to  every  other 
claim,  especially  after  the  death  of  Nathan  Lipscomb,  in  1820, 
under  whose  will  these  negroes  were  given  to  her  for  the  third 
time :  and  the  complainants  are  therefore  barred  by  lapse  of  time 
and  the  statute  of  limitations. 

Perrin  ^  McQ-owen^  for  appellants. 
^  contra. 
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The  opinion  of  the  Court  was  delivered  by 

Johnston,  Ch.  Thig  Court,  being  entirely  satisfied  with  the 
view  which  the  Chancellor  has  taken,  as  regards  the  possession  of 
the  slave  Tener  and  her  children  by  Wiley  Glover,  and  the  opera- 
tion of  his  wUl  upon  her,  as  his  property :— deems  it  necessary 
to  notice  only  two  points  made  in  the  argument  of  the  appecd  h^e : 

1.  Was  that  slave  given  by  the  will  of  this  testator,  in  the  first 
instance,  to  his  wife  absolutely ;  or  only  for  life  ? 

2.  If  for  life  only,  did  the  residuary  clause  of  the  will  attach 
^pon  the  reversion ;  or  did  it  remain  intestate  ? 

1.  No  case  has  been  pointed  out  at  all  obliging  the  Court  to  put 
a  construction  upon  the  words  of  the  will,  contrary  to  their  plain 
and  manifest  meaning*  Nothing  can  be  plainer  than  that  the  tes- 
tator intended,  as  he  says  in  his  will,  to  loan  to  his  wife  the  use  of 
this  property,  during  her  natural  life. 

The  cpse  of  Moon  vs.  Moon,  (a)  even  if  it  apply  almost  in 
terms  to  this  case,  is  no  authority  for  a  construction  agains(  the 
plain  intent  of.  the  will.  That  case  was  ruled  upon  the  construe* 
tion  of  the  particular  will  before  the  Court, — and  the  decision  was 
made  with  a  view  to  promote,  and  not  to  contradijCt,  the  real  in- 
tention. 

There  is  a  difference  between  the  phraseology  of  that  will  and 
this : — ^and  where  the  difference  of  phraseology  points  to  a  differ* 
eat  intention  in  the  two  cases,  principle, — (the  same  principle  which 
governed  the  construction  in  ihht  case,)— compels  us  to  come  to  a 
different  result  in  this. 

The  two  cases  agree  in  this :  that  the  testators  both  intended  to 
dispose  of  their  whole  estates :  that  after  a  disposition  of  realty 
and  personalty  in  the  same  clause,  which  certainly  as  to  one  class 
of  property  was  intended  to  be  only  for  life,  and  as  to  the  other 
was  equivocal,  the  testators  take  up  a  portion  of  the  property  and 
make  it  the  subject  of  further  disposition, — ^but  totally  neglect  the 
other. 
•    So  far  the  two  cases  agree.     But  they  differ  in  other  respects. 

~  (a)  2  Strob.  £q.  888. 
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In  Moon  vs.  Moon^  the  words  of  the  will,  (supplying  necessary 
words,)  are  these :  "  I  give  my  wife,  N.  T.  M.,  the  tract  of  land 
whereon  I  live,  containing  200  acres,  more  or  less ;  also  "  (I  give 
her)  "two  negroes,  to  wit,  toy  man  Stephen  and  my  girl  Harriet, 
during  her  natural  life^  or  widowhoodj''  &c. 

In  this  casfe,  the  will  is,  "  I  lend  to  my  loving  wife,  J.  G.,  during 
her  natural  life^  the  u^e  of  one  half  my  land,"  (descriWng  it,) 
^'  and  five  negroes,"  (naming  them). 

Is  it  not  palpable  that  the  words,  "  dmring  her  natural  life,"  are, 
in  the  latter  case,  connected  immediately  with  the  words  of  dis- 
position^  so  as  to  qualify  theniy  before  t^j^re  applied  by  the  tes- 
tator to  the  subjects  disposed  oi^^WeeffectiS^^iw.t  whatever  sub- 
jects are  touched  by  the  di8posi|foii^]|||^1|flQ|!$il^f^\be  qualification 
attached  by  the  testator  to  the  Words  of  dispositiojl  themselves. 

The  words  of  this  clause  of  pUMmJlliilljl&^^^  same  mean- 
ing as  if  he  had  said,  "  I  amApjf  going  to  J^gjt  out  property 
which  I  intend  for  my  wife,  bu?^tim(5B(|it^^a^^  her,  for  her 
use  dming  her  life :  and  upon  the8?^5SBllS{^*1ml  is  that  she  have 
the  land  and  five  negroes." 

The  phraseology  of  Moon  was  different.  He  imposes  no  re- 
striction upon  the  words  of  disposition  in  themselves,  but  uses 
them  in  their  natural  sense.  Applied  in  their  natural  sense,  they 
gave  his  wife  a  fee  in  his  land ;  and  so  would  they  have  given  her 
the  negroes  absolutely,  if  he  had  not,  in  immediate  proximity  with 
that  disposition,  imposed  a  restriction  upon  the  gift,  as  made  by 
the  words  of  disposition. 

In  that  case,  a  full  and  unqualified  disposition  was  made,  appli- 
cable to  both  land  and  negroes, — and  then  a  restriction  is  imposed 
upon  that  disposition,  so  far  as  related  to  the  negroes. 

In  this  case,  nothing  but  a  quaUfied  disposition  piroceeds  from 
the  mouth  of  the  testator,  equally  affecting  all  the  property  to 
which  he  applies  it.  K  our  language  afforded  a  verb  signifying, 
"  I  lend  for  life,"  we  should  have  this  testator's  meaning  if  we 
inserted  that  single  word  instead  of  the  words  of  di8po8iti9n  em- 
ployed by  him. 
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I  think,  too,  aa  I  have  intimated  in  the  decree,  that  the  word 
"lend,"  used  in  such  a  connection  ss  this,  is  evidence  of  an  in- 
tention to  make  a  limited  disposition.  Take  the  words,  "  lend," 
"use,"  "for  life ";  they  all  harmonize  in  shewing  that  there  was 
no  intention, — ^there  could  be  none, — ^to  give  the  property  abso- 
lutely and  forever.  In  Ward  vs.  TTo/fer,  {a)  it  is  said :  "  the  term 
vse  might  sometimes  afford  argument  for  an  intention  to  give  only 
a  life  estate  :" — and  I  think  when  it  is  connected  with  the  word 
"lend"  and  the  words  "during  her  life" — all  standing  in  one 
group — ^it  is  diflScult  to  conjecture  any  other  intention, 

2.  Being  satisfied  that  these  slaves  are  only  given  for  life,  I 
am,  also,  of  opinion,  that  the  residuary  clause  of  the  will  does  not 
embrace  them ;  and  therefore  they  are  intestate  property  after  the 
efflux  of  the  life  estate. 

I  can  add  very  little  to  what  I  have  said  in  the  decree  upon  that 
subject. 

The  direction,  then,  is  to  sell,  at  the  testator's  death,  all  the 
property  to  which  the  special  residuary  clause  was  intended  to 
apply.  The  very  fact  that  the  interest  now  under  consideration 
was  of  necessity,  at  that  time,  a  reversionary  interest,  upon  which 
no  act  of  administration  could  be  performed  until  the  prior  life 
estate  expired  and  the  reversion  accrued,^-of  itself  forbids  the 
idea  that  it  was  intended  to  be  parcel  of  the  property  theu  directed 
to  be  subjected  to  an  act  of  administration. 

It  is  ordered,  that  the  decree  be  affirmed,  and  the  appeal  dis- 
missed. 

Dargan  and  Dunkin,  CO.  concurred. 

Wardlaw,  Ch.  having  been  of  counsel  in  the  cause,  gave  no 
opinion. 

Decree  affirmed. 

(a)  2  Sp.  798. 
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Edmund  Atchesan  and  others  vs.  Dottglasa  Bobertsonj  ez'or.  and 

others. 

Where  legatees,  whose  legacies  were  of  equal  grade,  had  been  paid  in  unequal 
proportions,  and  afterwards  a  fond,  insufficient  to  pay  all  the  balances,  was  re- 
covered from  the  estate  of  a  deceased  executor  who  had  committed  waste, — 
held,  that  such  fund  should  be  applied  in  the  first  instance  towards  equalizing 
the  legatees  who  had  receiyed  less  than  the  others,  before  anjr  part  should  be 
applied  to  the  legacies  of  those  who  had  been  more  fayored. 

Where  a  legacy  to  an  executor  is  of  equal  grade  with  those  of  other  legatees,  and, 
because  of  a  devastavit  committed  by  a  deceased  co-executor,  the  assets  are  in- 
sufficient to  pay  all  the  legacies,  he,  the  executor,  is  not  entitled  to  retain  his 
whole  legacy,  but  only  his  due  proportion. 

Counsel  fee  allowed  the  executor  out  of  the  assets,  and  Wham  ys.  Love  (Rice  £q. 
51)  ^proved. 

Before  Johnston,  Ch.  at  Edgefield^  June,  1851. 

The  bill  was  filed  by  legatees  of  William  Robertson,  deceased. 

The  testator  died  in  May,  1841,  leaving  a  will,  of  which  two  of 
his  nephews,  (the  defendant,  Donglass  Robertson,  and  James  Ro- 
bertson, now  deceased,)  were  executors,  and  also  entitled  to  lega- 
cies under  the  will. 

On  the  24th  of  November,  1841,  the  executors  sold  the  estate 
on  a  credit  of  twelve  months,  and  shortly  afterwards  divided  the 
sale  notes  between  them ;  Douglass  Robertson  receiving  notes  to 
the  amount  of  $4,789  53,  and  James  to  the  amount  of  $4,677  09. 

On  the  7th  of  September,  1847,  Douglass  took  from  James,  hifl 
co-executor,  who  then  seemed  to  be  in  failing  circumstances,  a  mort- 
gage, to  secure  himself  from  the  consequences  of  his  (James's) 
devastavit  of  the  assets  in  his  hands. 

James  died  intestate  shortly  after  executing  this  mortgage.  >  His 
estate  came  into  the  hand  of  the  defendant.  Hill,  to  be  adminis- 
tered, and  realized  but  a  smcdl  sum  applicable  to  the  mortgage. 

The  bill  claimed  an  account  of  William  Robertson's  estate,  and 
that  Douglass  Robertson  be  held  responsible  for  the  waste  com- 
mitted by  his  co-executor,  James. 
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The  case  came  to  a  hearing  upon  the  merits,  in  June,  1850 ;  and 
the  Court  decided  that  Douglass  wag  not  liable  for  the  devastavit 
of  his  co-executor ;  but  that  the  estate  was  entitled  to  the  benefit 
of  the  mortgage  which  he  had  taken  for  his  own  protection.  (3 
Rich.  Eq.  182.) 

The  accounts  were  referred  to  the  commissioner.  Upon  the  re- 
ference, it  appeared  that  payments  had  been  made,  of  unequal 
amounts,  to  the  different  legatees,  whose  legacies  were  all  of  equal 
grade.  The  commissioner,  in  his  report,  distributed  the  remaining 
assets  in  proportion  to  the  balances  still  due  the  legatees,  and  not 
in  proportion  to  their  legades,  as  they  stood  before  any  payments 
were  made  upon  them.  To  this  part  of  the  report,  the  defendants 
excepted,  and  insisted  that  the  assets  should  be  distributed  in  pro- 
portion to  the  original  amounts  of  the  legacies,  and  not  in  propor- 
tion to  the  amounts  to  which  they  were  reduced  by  the  partial  and 
unequal  payments  which  had  been  made  to  the  legatees. 

In  his  report,  the  commissioner,  also,  held  Douglass  Robert- 
son entitled  to  retain  the  whole  amount  of  his  own  legacy  out 
of  the  amount  of  assets  which  came  to  his  hands,  and  to  dis- 
tribute the  residue  only,  among  the  other  legatees.  To  this  part 
of  the  report,  the  plaintiflb  put  in  an  exception^  (number  2^)  in- 
sisting "that  the  commissioner  erred,  in  allowing  the  defend- 
ant, Douglass  Robertson,  to  retain,  out  of  the  assets  in  his 
htods,  the  entire  share  of  his  testator's  estate,  to  which  he  would 
have  been  entitled  had  th&re  hee^  no  waste  of  the  same ;  and  sub- 
mitting that  he  should  have  receiyed  credit,  only  for  his  propor- 
tionate share  of  those  assets,  his  possession  thereof  being  fiduci- 
ary merely,  and  no  impropriation  of  any  part  thereof  having  been 
made  by  him  to  the  payment  of  his  individual  share  of  the 
same." 

The  commissioner,  in  his  report,  also  charged  the  ftmd  to  be  dis- 
tributed with  the  counsel  fees  paid  by  Douglass  Robertson,  for  de- 
fending ttus  suit :  to  which  the  plaintiffs  put  in  an  ^jcception,  (num- 
ber 1,)  insisting  that  it  was  error  to  allow  this  charge,  inasmuch  as 
the  fees  "were  expenses  incurred,  not  for  the  benefit  of  the  testa- 
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tor's  estate^  but  in  i^eslsting  the  olaims  of  the  legateee,  and  in  sus- 
taining a  defence  utterly  hostile  to  their  interest." 
The  case  came  up  upon  the  r^ort  and  exceptions. 

Johnston,  Ch.    I  shall  sustain  all  the  exceptions. 

In  relation  to  the  defendants'  exception,  though  it  is  said  there 
are  authorities  botih  ways,  (which  are  not  produced,  however,)  I 
cannot  perceiye  why  the  assets  remaining  for  distribution  should 
not  be  iqpplied,  in  the  first  instance,  towards  equalising  the  lega- 
tees who  have  received  less  than  the  others,  before  going  on  to  pay 
those  of  them  who  have  been  more  favored. 

I  have  more  doubt  respecting  the  second  exception  of  the  plain- 
tifis  than  any  other.  But  it  appears  to  me  l^t  Douglass  Bob^rt- 
Bon  had  no  right  to  retain  his  entire  legacy  out  of  the  assets  which 
came  to  his  hands,  and  throw  the  other  legatees  upon  the  assets  in 
the  hands  of  his  co-executor ;  thus  burdening  them  with  the  whole 
of  the  loss  occasioned  by  his  devastavit.  He  was  bound  to  make 
fair  distribution  of  what  came  to  his  own  hands,  and  was,  there- 
fore, entitled  to  retain  only  his  due  proportion. 

The  first  exception  of  the  plaintifis  appears  to  be  decided  by  the 
case  of  Wham  vs.  Lave  (a).  This  Court  has  nothing  to  do  with 
counsel  fees,  except  when  they  are  expenses  of  administration. 
The  fees  in  this  case  were  not  for  the  benefit  of  the  estate,  nor 
were  they  incurred  in  preserving  it,  or  adding  to  the  funds  to  be 
distributed ;  but  simply  in  defending  the  executor,  in  a  matt^  en- 
tirely personal. 

It  is  true,  he  successfully  def^ded  himself  and  established  his 
innocence  of  the  charges  brought  against  him.  That  entitled  him 
to  his  cogti.  But  though  the  Court  has  authority  to  decree  co8t8^ 
according  to  die  merits  of  the  case ;  it  ciui  go  no  further.  It  has 
no  authority  to  decree  counsel  fees  in  any  case,  unless  they  are 
incurred  as  expenses  of  administration.  An  executor's  case  dif** 
fers,  in  no  req[>ect,  from  any  other  case :  and  unless  we  take  upoik 
us  to  decree  counsel  fees  in  every  case,  according  to  die  merits  of 

(a)Rioe£q.  51. 
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the  parties,  we  have  no  right  to  do  it,  on  the  ground  of  merit  alone, 
in  the  case  of  an  executor. 

Ordered,  that  the  exceptions  be  sustained,  and  the  report  re- 
committed, to  be  reformed. 

The  defendant,  Dougl^tss  Robertson,  appealed,  on  the  following 
grounds : 

1.  That  he  was  entitled,  under  the  practice  of  this  Court,  and  in 
equity  and  justice,  to  be  allowed  the  fee  paid  his  solicitor  in  de- 
fending this  suit,  as  by  the  result  of  the  case,  it  appeared  that  he 
was  improperly  brought  into  Court,  and  not  liable  as  to  the  matters 
charged  against  him  in  the  bill. 

2.  That,  being  in  possession  of  the  fund,  he  was  entitled  to  re- 
tain what  was  due  to  himself  as  legatee,  otherwise  he  derives  no 
benefit  from  his  own  diligence  and  honesty,  and  is  made,  to  some 
extent  at  least,  answerable  for  the  devcutavit  of  his  co-executor. 

Ghriffin,  for  appellant. 
Bausketty  contra. 

The  judgment  of  the  Court  was  announced  by 

Dargan,  Ch.  On  the  main  issues  involved  in  this  appeal,  we 
entirely  approve  of  the  views  of  the  Chancellor  in  his  circuit  de- 
cree. In  Lupton  vs.  Lupton^  (2  Johns.  Ch.  614,)  where  some  of 
the  legacies  had  been  paid  in  full,  and  others  of  equal  grade  re- 
mained unpaid,  and  the  executor  had  committed  a  devagtavit,  and 
was  insolvent,  so  that  the  latter  could  not  be  recovered  from  him, 
it  was  held,  that  those  legatees  who  had  received  payment,  were 
not  bound  to  refund,  or  to  contribute,  in  the  way  of  apportionment, 
towards  the  satisfaction  of  those  who  had  received  nothing,  even 
though  some  of  the  unpaid  legatees  were  infants  at  the  time  of  the 
application  for  contribution ;  there  having  been  originally  a  suffi- 
ciency of  assets  in  the  hands  of  the  executor  to  pay  all  the  lega- 
cies. But  the  question  here  raised  between  the  legatees  of  Wm. 
Robertson,  is  essentially  difiFerent.  Their  legacies  are  of  equal 
grade,  and  they  have  received  particd  payments  in  unequal  amounts, 
from  a  fund  heretofore  devoted  to  that  purpose.    Another  fund, 
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which  has  been  recovered  from  the  estate  of  a  deceased  executory 
who  had  committed  waste,  is  now  to  be  applied  in  payment  of 
these  legacies,  bat  which  is  still  insufficient  to  satisfy  them  in  full. 
The  commissioner  supposed,  (and  he  so  reported,)  that  the  fund  in 
hand  was  to  be  applied  in  payments  to  the  legatees,  in  proportion 
to  the  unsatisfied  balances  due  upon  their  respective  legacies.  The 
Chancellor  overruled  his  judgment  in  this  particular ;  and  this 
Court  concurs  with  the  Chancellor. 

If  the  fund  had  been  applied,  before  bill  filed,  in  full  satisfac- 
tion of  some  of  these  legacies  to  the  exclusion  of  others,  without 
an  intention  to  give  a  preference,  (there  being  no  original  defi- 
ciency of 'assets,)  this  Court  might,  and  probably  would,  in  accord- 
ance with  the  doctrine  asserted  in  Lupton  vs.  Lupton^  (already 
cited,)  refuse  to  decree  a  restitution  for  the  purpose  of  equaliza- 
tion ;  and  leave  the  parties  who  had  been  satisfied,  in  the  enjoy- 
ment of  the  advantages  gained  by  their  diligence.  Equality  is  a 
favorite  rule  in  this  Court.  And  the  equalization  of  payments 
cwi  be  attained  in  this  case  without  any  decree  for  restitution,  and 
simply  by  the  application  of  the  fund*  now  under  the  control  of 
the  Court.  It  should  be  applied,  first,  to  equalize  the  payments 
on  all  the  legacies ;  and  the  residue  should  be  applied  rateably  on 
all  the  legacies,  as  the  Chancellor  has  decreed. 

Another  question  has  been  raised,  under  these  circumstances. 
Douglass  Robertson,  the  executor  of  Wm.  Bobertson,  is  also  a 
legatee.  His  legacy  is  of  the  same  grade  with  those  of  the  other 
parties  to  this  bill.  There  is  a  deficiency  of  assets  to  pay  all  the 
legacies,  in  consequence  of  the  devastavit  of  his  co-executor,  James 
Bobertson,  as  has  been  before  stated ;  and  Douglass  Bobertson 
claims,  as  executor,  the  right  to  detain,  of  the  assets  which  have 
come  into  his  hands,  enough  to  satisfy  his  own  legacy  in  full,  be- 
fore any  application  of  the  fund  is  made  in  payment  of  his  co- 
legataes ;  in  analogy  to  the  right  of  an  executor  to  detain  for  the 
payment  of  his  own  debt  against  the  testator.  No  authority  has 
been  adduced  in  support  of  the  doctrine  here  advanced ;  and,  re- 
garded as  a  principle,  it  is  not  supported  by  a  semblance  of  equity. 
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An  executor  receives  the  assets  of  the  estate  in  trust,  for  the  com- 
mon benefit  of  all  the  parties  in  interest,  according  to  their  re*- 
Eqpective  rights,  as  fixed  by  the  will.  If  the  testator  gives  him  a 
legacy,  and  intends  that  he  should  have  priority  of  payment,  such 
intention  would  be  declared  upon  the  face  of  the  will.  And  it  tt 
inequitable,  that  an  executor  should,  by  virtue  of  his  office,  (which 
is  a  mere  trust,)  be  allowed  preferences  as  a  legatee,  to  which  he  is 
not  entitled  by  the  provisions  of  the  will.  The  Chancellor  has  so 
decided ;  and  this  Court  concurs. 

In  the  settlement  of  his  accounts,  the  executor  claimed  to  be  re- 
imbursed for  his  counsel  fee  paid  in  this  cause.  This  charge  wad 
allowed  by  the  commissioner,  and  disallowed  by  the  Chancellor. 
The  decision  of  the  Chancellor,  overruling  the  report  of  the  com* 
missioner  in  this  respect,  has  been  made  a  ground  of  appeal :  and 
a  majority  of  this  Court  are  of  the  opinion,  that  the  counsel  fee 
should  have  been  allowed,  as  a  credit  upon  the  executor's  accounts. 

This  executor  has,  (as  most  executors  do,)  kindly  undertaken 
the  execution  of  the  trusts  imposed  upon  him  by  the  will ;  and 
this  litigation,  as  an  incident,  has  grown  naturally,  and,  I  would 
say,  almost  necessarily,  out  of  his  administration  of  the  estate; 
And  it  is  but  sheer  justice  that  he  should  be  re-imbursed  and  made 
whole  for  all  outlays  that  were  reasonably  incident  to  the  execution 
of  the  trust ;  not  as  compensation,  but  as  a  part  of  the  expenses 
of  its  administration.  This,  I  conceive,  not  to  be  inconsistent 
with  the  decision  in  Wham  vs.  Love^  (Rice  Eq.  51,)  which  lays 
down  the  same  rule.  But,  it  is  said,  that  TF%am  vs.  Lave  decides^ 
that  the  executor  is  not  entitled  to  be  re-imbursed  for  his  coimsel 
fees,  where  the  litigation  has  been  raised  for  his  own  benefit. 
There  can  be  no  rule  more  undeniably  just  and  fair.  But  I  think 
it  Would  be  an  unwarranted  construction  of  the  decision  in  that 
case  to  say,  Aat  where  an  executor  is  obliged,  for  his  own  security, 
to  resort  to  the  aid  of  this  Court,  for  the  settlement  of  an  estate 
which  he  has  administered,  he  shall  forfeit  re-imbursement  for 
counsel  fees,  (otherwise  deemed  just  and  reasonable,)  because  there 
arise  in  the  settlement  of  his  accounts,  or  in  the  adjustment  of  the 
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oqnitieB  between  himself  $nd  his  eeOui  que  truM$^  qmestions  in 
which  his  interest  and  theirs  are  antagonistic.  Such  questions 
arise  in  ahnost  every  case  of  this  character.  I  think  a  role  may 
be  laid  down  as  reasonable  as  it  is  simple ;  that  an  executor  should 
be  allowed  re-imbursement  for  a  reasonable  counsel  fee  paid  by 
him  for  the  settlement  of  the  estate  in  equity,  where  the  aid  of 
the  Court  appears  necessary  and  proper.  If  he  has  any  knotty 
points  or  important  interests  of  his  own,  for  which  he  pays  extra 
fees,  the  excess  should  be  paid  out  of  his  own  pocket. 

It  is  ordered  and  decreed,  that  the  circuit  decree  be  modified, 
and  that  the  report  of  the  commissioner  be  re-committed,  and  he 
be  instructed  to  correct  his  report,  by  allowing  the  counsel  fee,  paid 
by  the  executor,  as  a  credit  on  his  accounts.  In  all  other  respects 
the  appeal  is  dismissed  and  the  circuit  decree  affirmed. 

JoHNSTOK,  Ch.  I  am  satisfied  with  my  ruling  in  the  decree, 
upon  fdl  points,  except  the  counsel  fee. 

On  that  subject,  I  am  not  willing  to  abridge  the  principle  of 
Wham  vs.  Lave.  All  expenditures  for  the  benefit  of  an  estate, 
in  the  hands  of  the  executor,  are  proper  charges,  and  should  be 
allowed  him,  in  passing  his  accounts.  I  suppose  that  where  a  bill 
is  filed  for  the  direction  of  the  Court,  or  to  clear  out  incumbrances, — 
or,  in  short,  in  any  case  where  the  decree  of  the  Court  is  neces- 
sary to  remove  doubts  and  settle  or  distribute  the  estate, — 'fees 
paid  by  the  executor,  in  such  cases,  should  be  allowed  him :  and 
this  would  be  no  violation  of  the  doctrine  of  Wham  vs.  Love. 

My  objection  to  the  allowance  of  the  fee,  in  this  case,  was,  that 
it  was  not  expended  in  promotion  of  the  interests  of  the  cestui 
que  trtists :  at  least  a  very  large  part  of  it. 

But  there  is  a  circumstance  in  the  case  which  reconciles  me  to 
the  allowance  of  it.  It  is,  that  the  estate  has  received  the  benefit 
of  the  mortgage  taken  by  Douglass  Robertson  from  his  co-exe- 
cutor. The  title  in  that  property  was,  by  the  mortgage,  in  Dou- 
glass :  and  it  would  seem  inequitable  to  take  it  from  him  and  confer 
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\  

its  benefits  upon  the  legatees  generally,  without  allowing  him  the 
expenses  claimed  by  him, 

DuNKiN,  Ch.  concurred. 

Wardlaw,  Ch.  having  been  of  counsel,  expressed  no  opinion. 

Decree  modified. 


James  Heath  vs.  John  G/-.  Bishop^  John  Bishop,  sen.,  and  Burrel 

Bishop. 

Though  the  mode  6t  procedure  for  the  relief  of  the  creditor  is  different,  equitable 
estates  are  as  much  subject  to  the  payment  of  the  debts  of  the  cestui  que  (rust, 
to  the  extent  of  his  present  Tested  interest  in  severalty,  as  legal  estates  are  to 
the  payment  of  the  debts  of  the  owner. 

There  is  no  form  or  mode  by  which  property,  with  the  present  Tested  right  of 
seTcral  eigoyment,  as  to  either  the  corpus  or  the  income,  may  be  giTen  to  and 
enjoyed  by  one,  and  not  be  liable  for  the  payment  of  his  debts ; — ^infants  and  mar- 
ried women  constituting  no  exceptions,  for  they  are  incapable  of  contracting  debts. 

Sembliy  that  a  limitation  or  condition  annexed  to  a  deTise  or  gift,  that  the  estate 
shall  revert,  or  pass  to  some  third  person,  on  the  bankruptcy  or  insolTenoy  of 
the  first  taker,  or  on  an  attempt  by  a  creditor  to  subject  it  to  the  paym^it  of  his 
debt,  would  be  Talid :  or,  in  cases  of  trust,  that,  by  the  machinery  of  a  shifting 
use,  or  a  power  of  reTocation,  the  estate  may  be  made  to  pass  away  from  the 
first  taker  upon  the  same  contingencies. 

If  the  rents  and  profits  are  to  be  paid  to  the  cestui  que  trust,  from  time  to  time,  at 
the  ^ure  and  absolute  discretion  of  the  trustee,  or  as  some  other  appointor  to  uses, 
may,  at  his  discretion,  appoint  and  direct,  with  a  limitation  or  power  to  appoint 
OTer  to  other  uses,  such  an  interest,  not  being  Tested  in  the  cestui  que  trusty  and 
being  vague,  uncertain  and  undefined,  cannot  be  subjected  to  the  payment  of 
his  debts ;  semble. 

Or,  it  seems,  if  the  rights  of  the  debtor  are  so  mingled  with  those  of  other  bene- 
ficiaries that  they  cannot  be  separated  without  injury  to  his  co-cestui  que  trusts, — 
inasmuch,  as  there  is  no  present  right  of  several  enjoyment,  and  there  can  be 
no  partition,  the  interest  of  such  debtor  cannot  be  subjected  to  the  payment  of 
his  debts. 

Gift  of  slaves  to  a  trustee,  in  trust,  "  to  pay  over  to  J.  G.  yearly,"  &c.,  "  the  net 
profits  or  income  from  the  labor  or  hire  of  said  slaves,  for  the  better  support 
and  maintenance  of  the  said  J.  G.,"  with  remainder,  in  fee,  after  the  death  of 
J.  G.,  and  with  this  condition,  that  the  trustee  shall  permit  the  donor,  *<  if  it 
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shall  be  absolutely  necessary  for  his  support,  to  use,  keep  and  ex^y  the  said 
slaves  during  his  natural  life,"  &o.:  J.  G.  having  no  property  upon  irhlch  exe- 
cutions against  him  could  be  levied,  and  being  out  of  the  State, — 

Held,  that  his  interest  in  the  slaves  was  liable  in  equity  to  the  claims  of  his  credi- 
tors ;  that  a  bill  filed  for  that  purpose  should  be  a  creditors*  bill,  and  all  the  cre- 
ditors should  be  called  in. 

Htldy  further y  that  the  donor  had  no  right  to  re-take,  use  and  keep  the  slaves,  he 
not  having  shoim  that  they  irere  absolutely  necessary  for  his  support 

Before  Wardlaw,  Ch.  at  Chester,  July^  1851. 

Wardlaw,  Ch.  The  plaintiff  is  a  judgment  creditor  for  $62.13, 
with  interest  thereon  from  January  15, 1834,  and  costs,  $8.90,  of 
John  G.  Bishop,  who  is  absent  from  the  State,  and  without  pro- 
perty here,  upon  which  a  fi,  fa.  could  be  levied ;  and  plaintiff  seeks, 
in  this  proceeding,  to  obtain  satisfaction  of  his  judgment  from  cer- 
tain equitable  assets  of  his  debtor. 

John  Bishop,  senior,  father  of  John  G.  Bishop,  on  February  3, 
1846,  conveyed  to  Burrel  Bishop  a  negro  woman,  Hannah,  about 
45  years  old,  and  a  negro  boy,  Henry,  about  12  years  old,  in  trust, 
"  to  pay  over  to  John  G.  Bishop  yearly,  and  from  year  to  year,  or 
as  much  oftener  as  necessary  or  convenient,  the  net  profits  and  in- 
come frbm  the  labor  or  hire  of  said  Hannah  and  Henry,  for  die 
better  support  and  maintenance  of  the  said  John  G.  Bishop,'*  with 
the  farther  disposition  of  the  fee  in  said  slaves,  after  the  death  of 
said  John  G.  Bishop,  and  with  this  condition — that  the  trustee 
^'  shall  and  do  permit  and  suffer  me,  the  said  John  Bishop,  if  it 
shall  be  absolutely  necessary  for  my  support,  to  use,  keep  and  enjoy 
all  and  singular  the  said  slaves,  Hannah  and  Henry,  or  the  value 
of  them,  or  whatever  part  I  may  think  necessary  during  my  na- 
tural life,  without  paying  any  thing  for  the  same  or  in  respect 
thereof,  and  not  otherwise ;  and  that  from  and  after  my  decease, 
to  be  held,  enjoyed  and  disposed  oi  as  hereinbefore  provided." 

It  appears  that  the  trustee  has  in  his  hands  notes,  &c.,  to  the 
amount  of  $240,  and  cash  to  the  amount  of  $25,  arising  from  the 
hire  of  said  slaves.  The  petition  is  taken  pro  confe%%o  against 
John  G.  Bishop,  who  left  the  State  some  years  ago.  Burrel  Bishop, 
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the  trustee,  in  hk  answer,  admits  the  fws^  and  claims  commis- 
sions. John  Bishop,  senior,  in  his  answer,  sets  forth,  that  his  pur- 
pose in  the  execution  of  the  trust  deed,  was  to  provide  support  and 
nuiintenance  for  his  son,  John  G.,  who  is  thriftless,  of  understand- 
ing not  sound,  and  liable  to  imposition  by  artfiil  men ;  and  claims 
that,  as  he,  the  grantor,  is  now  aged,  of  feeble  health,  and  limited 
estate,  the  income  from  said  slaves  should  be  appropriated,  under 
the  condition,  to  his  own  support.  No  evidence  in  support  of 
the  answer  was  offered,  although  it  seemed  to  be  taken  for 
granted  that  John  Bishop,  senior,  was  a  poor  mui,  but  not  in  ab- 
solute indigence. 

It  was  suggested  at  the  bar,  that  there  were  other  unsatisfied 
creditors  of  John  Q.  Bishop ;  but  no  petition  nor  proof  was  offered 
in  their  behalf.  I  have  no  difficulty  in  overruling  the  particular 
defence  made  in  the  answer  of  John  Bishop,  senior ;  but  I  have 
some  difficulty  in  recognising  the  equity  of  the  plaintiff  to  satis- 
faction of  his  demand  from  this  trust  fund. 

Conceding  that  the  plaint^  has  so  far  exhausted  his  legal  re- 
medies as  to  be  entitled  to  proceed  against  the  equitable  asset?  of 
his  debtor,  {Perry  vs.  Nixon^  1  Hill  Oh.  385,  and  the  oases  there 
cited,)  it  may  still  be  doubted  whether  he  can  proceed  against  thifi 
particular  interest  of  defendant.  Surely  a  father  may  provide  a 
maintenance  for  a  prodigal  and  insolvent  son  beyond  the  reach  of 
creditors.  The  plaintiff  here  cannot  pretend  that  he  trusted  John 
G.  Bishop  on  the  faith  of  this  interest,  for  the  credit  was  extended 
long  before  the  execution  of  the  deed  conveying  the  two  slrfves. 
The  property  is  settled  by  a  father  of  small  means,  for  the  support 
and  maintenance  of  his  son ;  and  it  is  manifest  that  the  income  is 
not  more  than  adequate  for  this  purpose.  A^ere  the  whole  in- 
come of  a  trust  estate  is  at  the  disposal  of  a  husband,  this  Court 
may  still  reserve  a  portion  from  the  grasp  of  his  creditors  for  the 
maintenance  of  his  wife  and  family,  {Bethune  vs.  Bereafordy  1  Des. 
174 ;  JoTies  vs.  Forty  1  Rich.  Eq.  60.)  Many  men  as  strongly 
need  the  protection  of  the  Court  from  the  consequences  of  their 
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improvidence,  as  married  women  do  from  the  improvidence  of 
husbands. 

If  John  G.  Bishop  were  within  the  jurisdiction  and  witbovt 
other  means  of  maintenance  than  from  the  hire  of  these  two 
daves,  I  should  probably  reject  the  prayer  of  this  petition.  But 
he  makes  no  defence  here ;  it  does  not  appear  that  he  has  claimecl 
any  portion  of  this  income  for  some  years ;  and,  for  all  that  I 
know,  he  has  abundant  maintenance  elsewhere  than  in  this  State. 
With  some  hesitation,  I  shall  grant  the  plaintiff  relief. 

It  is  ordered  and  decreed,  that  Buirel  Bishop,  from  the  fdnds  in 
his  hands  as  trustee  of  John  G.  Bishop,  pay  to  the  plaintiff  the 
principal,  interest  and  costs  due  upon  his  judgment,  and  the  costs 
of  this  petition. 

The  defendants  appealed,  on  the  grounds: 

1.  Because  the  fund  out  of  which  the  petitioner  seeks  payment 
of  his  debt,  being  created  for  the  express  purpose  of  supporting 
and  maintidning  John  Bishop,  jr.,  it  is  contrary  to  the  principles  < 
of  equity  to  lend  its  aid  to  defeat  the  object  of  the  donor's  bounty, 
by  subjecting  said  fund  to  the  payment  of  debts  of  John  Bishop, 
jr.,  and  especially  those  which  existed  long  anterior  to  the  creation 
of  said  trust. 

2.  Because  the  donor,  John  Bishop,  senior,  having  reserved  to 
himself  the  right  to  said  fund,  in  case  the  same  should  be  neces- 
sary for  his  support  and  maintenance,  and  the  said  donor  being 
still  alive,  and  having  the  right  to  claim  the  benefit  of  such  reser- 
vation, this  Court  has  no  power  to  defeat  such  right  by  ordering 
said  fund  to  be  paid  to  creditors  of  cestui  que  trust. 

3.  Because  the  said  decree  should  have  ordered  said  fund,  (in 
case  the  same  is  subject  to  the  payment  of  the  debts  of  J.  Bishop, 
jr.,)  to  be  distributed  among  all  his  creditors  in  equitable  parts, 
and  should  have  ordered  a  reference,  with  leave  for  the  creditors 
to  present  and  establish  their  demands. 

McAlUeyj  Boyce^  for  appellants. 
Bot/htofij  Wmiams^  contra. 
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The  opioiM  of  die  C!oi]rt  was  cMiyered  by 
^Bargan,  Gh.  As  a  general  rtde,  with  some  few  ezceptionSy  it 
May  be  stated,  that  the  attributes  with  which  ^he  laws  of  this 
country  haye  invested  the  institution  of  property,  attach  alike  to 
equitable  as  to  legal  estates  (a).  Under  the  maxim,  that  equity 
ibllows  the  law,  the  syst^n  of  trusts  has  been  moulded  into  an 
toh»o0t  perfect  a&alogy  and  correspesdenoe  with  legal  estates. 
Si^piiable  interests  admit  of  tibe  same  modifications  as  to  tlie 
quantity  of  right,  duration,  time,  conditions  and  modes  of  enjoy- 
ffiient,  that  appertain  to  estates  at  law.  The  same  canons  of  de- 
scent IS  to  real  property  apply  to  both  systems.  They  are  in  tibe 
inain  si^ject  to  the  same  rules  of  succession.  They  may  alike  be 
held  in  severalty,  in  joint-tenancy,  coparcenary,  and  in  common. 
They  are  devisable  and  asaignable,  (b)  and  what  is  more  gemam 
to  the  present  enquiry,  they  ere  both  subject  to  the  payment  of 
46bts ;  though  the  mode  of  procedure  for  the  relief  of  the  creditor 
is  different,  y^ 

There  are  certain  ideas  that  are  inseparable  from  the  instituticm 
of  property,  among  the  most  prominent  of  which  are,  the  right  of 
alienation,  and  its  being  subject  to  the  payment  of  debts.  In  all 
cases  like  the  present,  the  enquiry  must  be,  whether  the  debtor 
has  a  vested^  determinate  interest  in  the  equitable  estate  sought  to 
be  subjected,  with  the  present  right  of  enjoyment  in  severalty.  If 
he  has,  the  right  of  the  creditor,  follows  as  a  corollary  in  mathe- 
matical science  does  the  main  proposition.  Under  the  above 
qualifications  and  oonditions^  the  creditor  is  entitled  to  relief  and 
in  some  form  or  other,  the  debtor's  eitaUy  be  that  more  or  less, 
iihould  be  disposed  of  or  sequestrated  for  the  satisfaction  of  his  debt. 

I  am  not  aware  of  any  form  or  mode  by  which  property^  with 
the  present  right  of  several  enjoyment,  as  to  either  the  corpus  or 
4;he  income,  may  be  given  to  and  enjoyed  by  one,  and  not  be  liable 
for  the  payment  of  his  debts*  The  case  of  married  women,  and 
other  persons  under  disability,  constitute  no  exceptions,  for  such 
persons  are  incapable  of  contracting  debts. 

(a)  Butler's  note  to  Co.  latt  280,  b.  {h)  2  Stoij  £q.  {  974. 
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A  testator  or  ckmor  m^y  giye  property  with  a  limitatf  on  or  con- 
dition annexed,  that  it  shall  reyert^  or  pass  to  some  third  person, 
on  the  bankruptcy  or  insolyeney  of  the  first  taker,  or  on  aa  attempt 
by  a  oreditor  to  subject  it  to  the  payment  of  his  debts :  and  such  ^ 
limitation  would  be  valid  ((»)•  Or  in  cases  of  trust,  by  the  machi- 
nery of  a  shifting  use,  or  a  power  of  revocation,  the  estate  might 
be  made  to  pass  away  from  the  first  taker,  up<m  the  same  or  any 
other  contingencies  within  the  period  prescribed  agamst  perpetui- 
ties. It  is  obvious  that  such  cases  as  these  constitute  no  excep- 
tion. For  the  very  circumstances  that  cause  the  equitable  estate 
of  the  debtor  to  be  liable,  cause  it  also  to  pass  from  him  and  cease 
to  be  his  property.  In  the  instances  supposed,  the  insolvency  of 
&e  debtor,  or  the  attempt  of  the  creditor  to  make  the  property 
liable,  destroys  the  debtor's  estate.  When  the  creditor 'stretches 
forth  his  hand  to  grasp  it,  it  eludes  him  and  flits  away  like  a  shadow.  * 

If  a  trust  be  created  with  the  view  of  providing  against  the 
improvidence  of  the  beneficiary,  and  it  be  directed  ihat  the  rents 
and  profits  be  paid  to  him  from  time  to  time,  at  the  pure  and  alh 
Mol%U  diseretion  of  the  trustee,  or  as  some  other  appointor  to  uses, 
may  at  his  discretion  appoint  and  direct,  with  a  limitation  or  power 
to  appoint  over,  to  other  uses,  such  a  vague,  undefined  and  uncer- 
tain  interest  in  the  beneficiary,  could  not  be  made  subject  to  his 
debts ;  because  such  an  interest  does  not  amount  to  property  vest^ 
in  him.  Or  if,  in  the  scheme  of  the  trust,  the  rights  of  a  debtor 
are  so  mingled  with  those  of  other  beneficiaries,  that  they  cannot 
be  separated  without  injury  to  his  oo-^restui  que  truttSy  and  Ihus 
destroying  the  scheme  oi  the  settlement ;  inasmuch  as  there  is  no 
present  right  of  severaTei^joyment,  and  the  Court  would  refuse  a 
partition,  the  interest  of  tm  indebted  beneficiary  of  such  a  trust 
could  not  be  made  subject  to  the  payment  of  his  debts.  I  do  not 
affect  to  say,  that  I  have  laid  down  all  the  exceptions,  or  seeming 
exceptions,  to  the  rule,  that  the  debtor's  equitable  estates  and  in- 
terests may,  in  this  Court,  be  subjected  to  the  payment  of  the 

(a)  Dommetl  tb.  ^«rf/arrf,  8  Ves.  149,  6  T.  R.  684;  SheejB,  Hale,  18  Vefl.  404; 
Ttimold^  Moorhowe,  I  Bum.  &  Myhie,  168;  1  Cbit.  Q^  Pr.  66. 
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claims  of  his  creditors.  Bnt  I  have  said  enough  to  shew,  that 
there  is  no  qualification  of  the  rtde  which  would  protect,  or  exempt 
from  such  liability,  the  interest  of  the  defendant,  John  G.  Bishop, 
in  the  trust  estate  created  by  the  deed  of  his  father,  John  Bishop. 
Before  I  leave  this  branch  of  the  case,  it  will  be  proper  for  me  to 
cite  some  of  the  cases,  on  the  authority  of  which  the  foregoing 
observations  are  made. 

In  Brandon  vs.  Rohin%<m^  (18  Ves.  429,)  the  trust,  (which  wa« 
created  by  will,)  was  that  the  eventual  share  of  the  testator's  son, 
Thomas  Goom,  should  be  laid  out  by  the  trustees  in  the  public 
funds  or  government  securities,  "  and  that  the  dividends,  interest 
and  produce  thereof,  as  the  same  became  due  and  payable,  should 
be  paid  by  them,  from  time  to  time,  into  his  own  prop^  hands,  or 
on  his  proper  order  or  receipt,  subscribed  with  his  own  proper 
hand,  to  the  intent  that  the  same  should  not  bo  grantable,  trans- 
ferable, or  otherwise  assignable,  by  way  of  anticipation  of  any  un- 
received  payment  or  payments  thereof,  or  any  part  thereof;"  and 
the  will  directed,  that  upon  the  decease  of  Thomas  Goom,  the 
trustees  should  pay  the  said  share  and  dividends,  &c.,  to  such  per* 
sons  as  would,  in  the  course  of  administration,  be  entitled  to  any 
personal  estate  of  the  said  Thomas  Goom,  as  in  cases  of  intestacy. 

ThomnA  Goom  became  a  bankrupt,  and  the  plaintiff  was  the  sur- 
viving assignee  imder  the  commission ;  and  the  bill  prayed  an  ex» 
ecution  of  the  trusts  of  the  will  and  an  account,  and  that  thfe 
estate  may  be  sold  and  the  clear  residue  ascertained,  and  that  the 
plaintiff  might  receive  such  part  or  share  thereof,  or  interest 
therein,  as  he  shall  be  entitled  to  as  assignee,  &;c.  To  which  bOl, 
the  defendants,  the  trustees,  put  in  a  general  demurrer.  The 
Lord  Chancellor  (Eldon)  said :  "  There  is  an  obvious  distinction 
between  a  disposition  to  a  man  until  he  becomes  a  bankrupt,  and 
then  over,  and  aa  attempt  to  give  him  property  and  to  prevent  his 
creditors  fit>m  obtaining  any  interest  in  it,  though  it  is  his." 
^'  There  is  no  doubt,  that  property  may  be  given  to  a  man  until  he 
shall  become  bankrupt.  It  is  equally  clear,  generally  speaking, 
that  if  property  be  given  to  a  man  for  his  life,  the  donor  cannot 
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take  away  the  incidents  to  a  life  estate.  And,  as  I  have  observed^ 
a  disposition  to  a  man  until  he  shall  become  bankrupt,  is  quite  dif- 
ferent from  an  attempt  to  give  to  him  for  life,  with  a  proviso  that 
he  shall  not  sell  or  alien  it.  K  that  condition  is  so  expressed,  as 
to  amount  to  a  limitation,  reducing  the  interest  short  of  a  life 
estate,  neither  the  man  nor  his  assignees  can  have  it  beyond  the 
period  limited." 

In  Piercy  vs.  RcberUy  (1  Myl.  k  K.  4,)  the  testator  bequeathed 
a  legacy  of  j£4(H)  to  his  executors,  in  trust,  to  pay  the  same  to  his 
son,  Thomad  Jortin  Roberts,  in  such  smaller  or  larger  portions,  at 
such  time  or  times,  and  in  such  way  or  manner,  as  they,  or  the 
survivor  of  them,  should,  in  their  judgment  and  discretion,  think 
best.  Thomas  Jortin  Roberts  became  insolvent,  and  took  the 
benefit  of  the  insolvent  debtor's  Act.  The  bill  was  filed  by  the 
assignee  of  the  insolvent  debtor's  estate  against  the  executors,  to 
recover  the  legacy  and  interest,  or  so  much  thereof  as  remained 
unpaid.  The  Master  of  the  Rolls  (Sir  John  Leach)  said  :  "  The 
question  is,  whether  this  legacy  passed  to  the  assignee  of  the  in- 
solvent upon  the  insolvency  of  the  legatee,  or  whether  it  may  re- 
main in  the  hands  of  the  executors,  to  be  applied,  at  their  discre- 
tion, for  the  benefit  of  the  legatee.  The  insolvent  being  the  only 
person  substantially  entitled  to  this  legacy,  the  attempt  to  continue 
in  him  the  enjoyment  of  it,  nothwithstanding  his  insolvency,  is  in 
fraud  of  the  law.  The  discretion  of  the  executors  determined  by 
the  insolvency,  and  the  property  passed  by  the  assignment." 

In  Graves  vs.  Doljpkin,  (1  Simons,  66,)  the  testator,  Benjamin 
Graves,  gave  his  real  and  personal  estates  to  trustees,  in  trust, 
(among  other  things,)  to  pay  an  annuity  of  <£500  to  his  son,  John 
Graves,  for  the  term  of  his  natural  life.  The  testator  then  pro- 
ceeded to  declare  that  the  said  yearly  sum  of  «£600,  given  to  his 
son,  John  Graves,  for  his  life,  was  intended  for  his  personal  mainte- 
nance and  support  during  his  natural  life,  and  should  not,  on  any 
account  or  pretence  whatever,  be  sulyect  or  liable  to  the  debts,  en- 
gagements or  incumbrances  of  his  said  son;  but  that  the  siune 
ahould  be,  for  the  purposes  aforesaid,  from  time  to  time>  when  it 
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should  be  du6>  pftid  oyer  into  the  proper  hands  of  his  son  onfy^ 
and  not  to  any  other  person  or  persons  whatsoever.  He  fnrth^ 
directed^  that  the  receipt  of  his  son  only,  should  be  a  good  and 
sufficient  discharge  to  his  trosteefi  for  the  said  annuity.  John 
Graves  became  a  bankrupt,  and  his  assignee  sold  the  annuity  ta 
the  defendant.  And  the  question  was,  whether  the  annuity  passed 
to  the  Assignee  by  virtue  of  the  assignment  of  the  commiasioneni^ 
It  was  contended  on  the  part  of  John  Graves,  that  the  annuity  did 
not  pass.  His  counsel  relied  on  the  direction  in  the  will,  that  the 
annuity  should  be  from  time  to  time  paid  into  the  proper  hands  of 
John  Graves,  and  that  his  receipt  only  should  be  a  sufficient  dis- 
diarge  for  the  same. 

The  Vice  Chancellor,  (Sir  John  Leach,)  said :  "  The  testator 
might,  if  he  had  thought  fit,  have  made  the  annuity  determinable 
by  the  bankruptcy  of  his  son ;  but  the  policy  of  the  law  does  not 
permit  property  to  be  so  limited,  that  it  shall  continue  in  the  en- 
joyment of  the  bankrupt,  notwithstanding  his  bankruptcy,"  The 
judgment  was  that  the  defendant  was  well  entitled  to  the  annuity. 

In  Oreen  vs.  Spicer^  (1  Russ.  &  M.  896,)  the  Master  of  the 
Bolls  decided  the  same  point  in  favor  of  an  assignee  under  the 
insolvent  debtor's  Act,  although  the  trustee  had  a  discretion  as  to 
the  time  and  manner  of  applying  the  rents  and  profits  of  the  trust 
estate  to  the  support  and  maintenance  of  the  beneficiary  of  the 
trust,  on  the  ground  that  the  whole  benefidal  interest  in  the  renta 
and  profits  had  vested  in  him. 

The  case  of  Hallett  vs.  Thomp$<mj  (5  Paige,  588,)  was  a  suit  in 
behalf  of  the  plaintifiF,  who  was  a  judgment  creditor  of  the  de- 
fendant, Thompson.  The  bill  was  filed  after  the  return  of  execu- 
tion imsatisfied,  for  the  recovery  of  the  debt  out  of  a  legacy  by 
the  testatrix,  in  the  following  words :  "  I  give  and  bequeath  unto 
my  friend,  Jeremiah  Thompson,  of  the  city  of  New  York,  the  sum 
of  $4,000,  which  sum  I  nevertheless  order  my  executors  to  retain 
in  their  own  hands,  and  put  at  interest,  and  pay  the  interest  th^eof 
yearly  to  the  said  Jeremiah,  during  his  natural  life ;  unless  the 
said  Jeremiah  shall,  during  hie  Me,  by  an  instrument  under  Us 


Digitized  by 


Google 


APPEALS  IK  EQUirr.  66 

CdnmbU,  NoTember,  1851. 

hand  and  deal,  reqmre  thepajncn^it  of  the  said  legaey  to  himself.'' 
In  that  ease,  she  ordered  the  legacy  and  interest  to  be  paid  over 
to  the  legatee.  She  then  proceeds  to  direct^  if  the  legacy  should 
not  be  paid  over  to  Thompson  during  his  Ufe,  it  shoidd  be  paid  to 
sach  person  or  persons  as  he  diould  by  his  last  will  appoint ;  and 
in  default  of  such  testamentary  direction  by  him,  it  was  to  be  paid 
to  his  heirs  at  law«  The  testatrix  farther  declared  it  to  be  her 
will,  that  neith^  the  l^acy,  or  the  interest  thereon,  diould,  hi- 
any  case,  be  liable  to  Thompson's  creditors  for  any  debt  due  by 
him*  The  complainant  prayed  that  Thompson  might  be  decreed 
to  exeoote  su^bh  an  instrument,  as  was  required  by  the  will  to  ob« 
tain  payment  of  the  legacy  froni  the  executors,  and  that  the  com« 
jdainant's  judgment  mi^t  be  paid  out  of  the  legacy  and  the  in- 
terest due  thereon.  The  defendant,  Thompson,  put  in  a  general 
den^urrer  to  the  bill,  for  ihb  want  of  equity.  The  Chancellor  said : 
^'  The  legacy  in  this  case  is  perfectly  under  ^  control  of  Thomp^ 
son,  the  legatee,  00  that  he  may  obtain  payment  thereof  whenerer 
he  pleases.  This  power  to  compel  payment  is  a  benefidal  interest 
in  the  legatee,  which  would  pass  to  the  assignees  ander  the  Eng- 
lish bankrupt  and  insolrent  debtor's  Acts."  After  commenting 
upon  some  of  the  proTkions  of  the  New  York  revised  statutes, 
that  were  thought  to  be  applicable  to  the  case,  and  citing  some  of 
the  English  cases,  the  Chancellor  proceeds  to  say :  ^^  Independait 
of  any  statutory  provisions,  therefore,  I  have  no  doubt  it  would 
be  competent  for  this  Court,  and  its  imperative  duty,  to  compel 
the  defendant,  Thompson,  to  execute  this  beneficial  interest^  so  as 
to  enable  the  complainant  to  obtain  payment  of  the  legacy,  to  be 
applied  in  satisfaction  of  the  judgment,  as  far-  as  it  would  go." 

"As  a  general  rule,"  he  ftirther  observes,  "it  is  contrary  to 
sound  public  policy  to  permit  a  person  to  have  the  absolute  and 
uncontrolled  ownership  of  property  for  his  own  purpose^,  and  to 
be  able  at  the  same  time  to  keep  it  from  his  honest  creditors." 
The  demurrer  was  overruled,  and  the  complainant  had  a  decree 
for  the  $4,000  in  the  hands  of  the  executors^  to  be  applied  in 
satisfaction  of  his  judgment* 
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Heath  vt.   Bishop. 

The  case  last  cited,  st^gests  a  reference,  (which  I  consider  not 
irreleyant,)  to  the  course  which  this  Court  adopts  for  the  relief  of 
creditors,  against  an  insolvent  debtor,  who  has,  under  a  tarust,  a 
general  power  of  appointment  to  uses. 

Mr.  Sugden,  in  his  work  on  powers,  (page  335,)  says :  "  Of 
course  the  beneficial  interest  a  man  takes  under  the  execution  of  a 
power,  forms  part  of  his  estate,  and  is,  like  the  rest  of  his  pro- 
perty, subject  to  his  debts ;  nor,  indeed,  can  an  appointment  be 
made,  so  as  to  protect  the  funds  from  the  debts  of  the  appointee." 

^^  But  equity  goes  a  step  farther,  and  holds,  that  where  a  man 
has  a  general  power  of  appointment  over  a  fund,  and  he  .actually 
exercises  the  power  by  deed  or  by  will,  the  property  appointed 
shall  form  part  of  his  assets,  so  as  to  be  subject  to  the  demands  of 
lus  creditors,  in  preference  to  the  claims  of  his  legatees  or  ap- 
pointees/' He  proceeds  to  say,  that  the  power  must  be  actually 
executed,  as  equity  never  aids  the  non-execution  of  a  power  (a) ; 
and  to  draw  a  distinction  as  to  the  rights  of  voluntary  appointees 
to  uses,  and  those  for  valuable  consideration,  the  claims  of  credit- 
ors prevailing  against  the  former  and  not  against  the  latter.  This 
principle  of  subjecting  the  appointed  estate  or  fund  to  the  claims 
of  creditors  over  those  of  the  voluntary  appointees,  proceeds  upon 
idle  ground,  that  a  general  power  of  appointment  gives  to  the  ap- 
pointor a  beneficial  interest  in  the  fund,  which  amounts  to  pro- 
perty in  him ;  and  that  ex  equo  et  bono,  his  creditors  have  a  right 
to  claim  all  his  estate  if  necessary,  to  be  applied  in  satisfaction  of 
their  demands. 

I  will  now  turn  my  attention  more  particularly  to  the  case  be- 
fore the  Court.  John  Bishop,  by  his  deed,  dated  February  3, 
1846,  for  love  and  affection  and  a  nominal  pecuniary  considera- 
tion, conveyed  to  Burrell  T.  Bishop,  his  heirs,  executors  and  ad- 
ministrators, two  negroes  therein  particularly  described,  in  tnMt^ 
to  pay  over  to  John  G.  Bishop,  yearly  and  from  year  to  year,  or 
as  much  oftener  as  necessary  or  convenient,  the  nett  profits  and 
hire  of  the  negroes,  for  the  better  support  and  maintenance  of  the 
(a)  Molmet  ya.  CosfkiU,  12  Yes.  260. 
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jMdd  John  G.  Bishop.  The  deed  then  gives  to  the  trustee,  und^ 
oertain  circumstances,  amounting  almost  to  an  absolute  discretion, 
the  power  to  sell  the  negroes ;  and  provides,  in  case  the  negroes 
should  be  sold,  that  the  trustee  shall  paj  to  John  G.  Bishop  the 
interest  that  should  accrue  on  the  fimd  arising  from  the  sale.  The 
trust  fhrther  declines,  that  at  the  death  of  the  said  John  G. 
Bishop,  the  trustee  ^^  shall  divide  one^half  of  the  price  of  the  ne- 
groes to  the  issue,  the  children  then  alive,  of  the  said  John  G. 
Bishop;  the  other  half "  to  the  trustee  and  others,  the  donor's 
children.  It  was  further  declared,  that  if  John  G.  Bishop  should 
leave  no  lawful  issue  of  his  body  begotten  alive  at  the  time  of  his 
death,  the  share  given  to  his  children  should  be  equally  divided 
among  Burrel  T.  Bishop  and  others,  the  donor's  children.  There 
was  a  farther  trust  declared  in  the  deed,  by  which  the  donor  was 
to  be  permitted,  if  absolutely  neeesmry  for  his  support,  to  keep 
and  use  the  negroes,  tr  the  value  of  them,  "  without  any  charge 
for  such  use,  during  his  natural  life ;  and  at  his  death  to  be  held, 
enjoyed  and  disposed  as  before  directed." 

It  is  not  shewn  or  pretended,  that  the  use  of  the  negroes,  (xt 
fund  arising  from  their  sale,  is  absolutely  necessary  or  indeed  ne- 
cessary in  any  sense  for  the  support  of  John  Bishop,  the  donor. 
John  G.  Bishop  is  alive,  but  not  a  resident  of  the  State^  The 
remainder-men  have  no  present  right  of  enjoyment.  The  com* 
plainant  has  obtained  a  judgment  against  John  G.  Bishop  ;  up<m 
which  a  ji.  fa.  has  issued,  and  it  has  been  returned  nulla  bona.  It 
has  been  proved  that  the  defendant  has  no  other  property  in  the 
State  upon  which  satisfaction  can  be  made  of  the  execution.  And 
the  complainant,  by  petition  setting  forth  these  fiEicts,  prays  that 
the  income  which  John  G.  Bishop  has  for  life  in  the  aforesaid  trust 
estate,  may,  by  a  decree  of  this  Court,  be  made  subject  to  the 
satisfaction  of  his  judgment. 

After  the  review  which  I  have  made  of  the  authorities  which 
bear  on  this  sulgect,  it  would  be  superfluous  to  enter  into  any 
further  argument,  for  the  purpose  of  shewing  that  there  is  no 
ground  upon  which  the  daim  of  the  creditor  ean  in  this  instance 
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be  resisted*  Many  of  tke  cMes  tkat  have  been  cited  are  muck 
Bkrcmger  thaai  thii^  in  fttvor  of  the  benefidary  of  the  trost.  Alt' 
the  cases  that  bear  an  aniJogy  to  the  ease  before  the  Court,  go  to 
shew  that  where  the  beneficiary  has  a  right  to  the  present  enjoy* 
ment,  in  sereralty  of  the  benefits  conferred  upon  him  by  the  tmst, 
the  areditor  has  an  equity  that  will  not  be  disregarded  by  tk« 
Oonrt^  howeyer  elaborate  may  be  the  att^npt  to  depriye  such  ia^ 
terest  of  the  incidents  o£  propeiiiyy  and  thus  to  exclude  the  claims 
cf  creditors.  The  declaration  that  the  provision  in  the  trust  watf 
for  the  better  siipp<Mrt  and  maintenance  of  Jdin  G.  Bishop^  if  it 
was  intended  to  exclude  the  dums  of  creditors,  will  be  ine&etnal 
for  that  purpose.  For  we  have  seen^  that  sdtemes  mnch  mor6 
skilfully  constructed  for  that  object,  and  with  the  most  studied 
forms  pf  language^  have  been  oyerthrown  and  creditors  let  in. 

It  is  the  opinion  of  this  Gourt^  that  the  income  to  which  John 
G.  Bidiop  is  entitled,  in  the  trust  estate  created  by  the  deed  afore* 
said,  is  subject  to  the  <daims  of  his  creditors,  and  that  the  circuit 
decree  is  right  in  acyudging  that  the  complainant's  judgment 
should  be  paid  out  of  the  same4 

Haying  now,  at  greater  length  than  I  had  intended,  disposed  of 
the  merits  of  the  cause,  I  will  briefly  advert  to  a  matter  of  prao* 
tice.  It  is  the  opinion  of  the  Courts  that  this  proceeding  should 
have  been  in  the  nature  of  a  creditor's  bill ;  that  is  to  say,  the 
petitioner  should  have  sued  in  behalf  of  himself  and  the  other 
ctedit<Hrs,  who  would  come  in  and  make  th^nselves  parties  to  the 
cause^  and  oflFer  to  contribute  to  the  expenses  thereof.  Whenever 
this  Court  takes  hold  of  an  equity  for  the  purpose  of  giving  relief 
to  a  creditor,  it  will  do  so  in  behalf  of  all  the  creditors,  and  will 
marshal  the  fund  among  them  according  to  their  respective  rights. 
It  is  a  wholesome  rule  of  practice  and  will  be  insisted  on.  It  pre* 
vents  multiplicity  of  suits,  the  accumulation  of  costs,  and  injus' 
tice  among  the  creditors  themselves.  It  also  saves  the  debtor's 
eetate  from  unnecessary  charges,  and  its  enforcement  will  be  m 
mercy  to  him. 

No  question  as  to  this  point  was  made  at  tiie  circuit  trial ;  but 
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it  was  suggested,  that  there  were  other  creditors.  These  creditors, 
if  any  such  exist,  will  doubtless  be  stirred  np,  after  this  decision, 
to  prosecute  their  claims.  It  would  be  best  to  dispose  of  them  all  at 
once  and  in  one  proceeding.  This  Court  will  do  now  what  should 
have  been  done  on  the  circuit.  It  will  order  the  petition  to  be 
ame^d6d,  so  as  to  make  it  a  creditor's  petition,  and  direct  notice 
to  be  given  to  creditors,  after  the  usuid  form,  to  appear  and  pi^ 
sent  and  prove  their  demands.  And  after  the  report  on  the  claims 
of  creditors  has  come  in,  the  circuit  Court  will  proceed  to  give 
judgment  in  their  favor  according  to  their  respective  rights. 

It  is  ordered  and  decreed,  that  the  circuit  decree  be  affirmed  so 
&r  as  it  adjudges  the  fund  in  question  to  be  subject  to  the  pay- 
ment of  the  claims  of  the  creditors  of  John  G.  Bishop ;  and  so 
&r,  also,  as  it  adjudges  that  the  plaintiff  has  proved  his  debt. 

It  is  farther  ordered  and  decreed,  that  the  plaintiff  amend  his 
petition,  so  as  to  make  it  conform  to  the  character  of  a  creditor's 
bUl. 

It  is  further  ordered  and  decreed,  that  when  the  petition  shall 
have  been  so  unended,  the  ooiumisiuoner  give  notice  to  creditors^ 
through  the  newspap^  press,  to  appear  before  him  and  prove 
their  deman<ft;  ^n  oath,  on  or  before  the  first  day  of  June  next, 
and  that  the  said  commissioner  report  thereon. 

It  is  further  ordered  and  decreed,  that  the  case  be  remanded  to 
the  circuit  Court,  for  the  purpose  of  bearing  s«dd  report,  and  of 
adjudging  the  claims  of  creditors  that  may  be  set  forth  therein, 
marshalling  the  fund  among'  them  according  to  their  respective 
rights. 

It  is  further  order^  and  decreed,  that  if  no  other  creditor  shaH 
present  and  prove  a  claim,  or  if  the  fund  be  sufficient  to  pay  all 
the  claims  that  are  presented  and  proved,  the  circuit  Court  pro- 
ceed to  give  a  final  decree  in  behalf  of  the  petitioner,  and  such 
other  (^editors  as  may  have  jnresented  and  proved  their  demands, 
for  the  whole  amount  of  their  respective  claims. 

Johnston,  Dunkin,  and  Wabdlaw,  CC.  concurred. 

Decree  modified. 
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Jame%  Long  and  wife  vs.  J.  A.  M.  Cason. 

The  defendant,  being  administrator  of  an  estate  in  which  plaintiff  had  an  interest 
as  distributee,  was  appointed  by  the  Court  of  Ordinary  guardian  of  the  plaintiff: 
in  defendant's  retnms  as  goardian,  he  charged  himself  wiUi  the  amount  in  his 
hands  as  administrator,  bat  omitted  to  charge  himsdf  witii  interval:  for  the 
balance  appearing  to  be  due  on  his  retoms,  the  ordinary  made  an  etparU  de- 
cree against  him,  and  for  the  amount  of  the  decree  he  confessed  judgment  to  the 
ordinary :  other  persons  were  then  appointed  by  the  Court  of  Equity,  guardians 
of  the  plaintiff,  and  they  receiyed  from  the  sheriff  the  amount  of  the  judgment 
confessed  to  the  (odinary :  shortly  after  i^aintiff  arriTed  at  age,  but  mere  than 
four  years  after  the  date  of  the  decree  and  the  receipt  to  the  sheriff,  plaintiff 
commenced  this  proceeding  to  reooTor  from  defendant  the  interest  which  he  had 
omitted  to  charge  himself  with  in  his  returns : — 

Htldj  that  neither  the  decree  of  the  ordinary,  nor  the  judgment  confessed  to  him, 
oould  be  regarded  as  an  estoppel  of  plaindff  from  the  ftirther  prosecution  of  her 
lights  against  defendant. 

HddfurtheTf  that  plaintiff  was  barred  by  the  statute  of  limitations. 

A  Judgment  cannot  operate  as  an  estoppel  as  against  parties  not  legally  before  the 
Court  which  pronounced  the  judgment. 

Though  technical  trusts  are  not,  as  between  trustee  and  eettui  que  tnut^  within  the 
statute  of  limitations,  yet,  if  the  trustee  does  an  act  which  imports  to  be  a  ter^ 
minatlon  of  his  trust,  the  statute  will  from  that  time  commence  to  run  in  his 
fftTor. 

An  act  done  in  a  public  office,  open  for  the  information  of  parties  interested,  must 
be  taken  notice  of  by  them ;  and  where  the  act  purports  to  be  a  termination  of 
a  trust,  it  will,  as  a  general  rule,  giye  currency  to  the  statute  of  limitations  in 
faTor  of  the  trustee. 

Where  a  guardian,  displaced  from  his  trust,  has  a  settiement,  purporting  to  be  in 
fvMy  with  his  successor  duly  appointed,  he  fh>m  that  time  occupies  the  position 
of  a  stranger  to  his  former  wards  and  their  new  guardian. 

Where  a  trustee  has  the  legal  titie,  or  where  he  may  prosecute  a  suit  in  behalf  of 
his  cestui  que  truet  for  the  matter  in  controrersy,  and  is  baxred,  as  against  a 
stranger,  by  the  statute  of  limitations,  the  cestui  que  truti,  eyen  though  he  be  an 
inftmt,  will  also  be  barred  as  against  such  stranger. 

A  guardian  is  a  trustee  who  may  prosecute  a  suit  in  behalf  of  the  ward  for  his 
equitable  choees  in  action ;  where,  therefore,  as  to  such  cho9e$,  the  guardian  is 
barred  by  the  statute  of  limitations,  the  infant,  in  the  absence  of  collusion,  is 
barred  also,  as  against  strangers,  and  must  resort  to  his  remedy  against  the 
guardian. 
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Before  Johnston,  Ch.  at  Anderson^  June^  1861. 

This  case  will  be  sufficiently  understood  from  the  opinion  deli- 
livered  in  the  Court  of  Appeals. 

Harrison^  for  appellants. 
Reedy  Vandwer^  Orty  contra. 

The  opinion  of  the  Conrt  was  delivered  by 

Wakdlaw,  Ch.  By  the  appointment  of  the  ordinary  of  An- ' 
derson  district,  J.  A.  M.  Cason,  on  June  6,  1836,  became  an  ad- 
ministrator of  the  estate  of  William  Cason,  who  died  intestate ; 
and  on  November  18, 1839,  by  Uke  appointment,  became  guardian 
of.  Cynthia  and  otherinfant  children  of  the  intestate.  In  his  re- 
turns as  guardian  to  the  ordinary,  it  seems  that,  by  ^unintentional 
inaccuracy,'  as  the  ordiiuury  reports,  he  omitted  to  charge  himself 
with  interest  on  the  balance  which  had  been  in  his  hands,  as  ad* 
ministrator,  for  some  years.  On  February  23, 1846,  the  ordinary 
made  a  decree,  that  it  appears  on  settlement,  that  J.  A.  M.  Cason 
.  is  indebted  to  his  wards  in  the  sum  of  $2710  39 ;  and  on  Eebruary 
27,  1846,  Cason  confessed  a  judgment  to  the  ordinary  for  this 
sum.  Mrs.  Cason  and  Jacob  Pickle  were  appointed  by  the  Court 
of  Equity,  March  6,  1846,  guardians  of  the  same  wards ;  and  op- 
April  6,  1846,  they,  as  guardians,  gave  a  receipt  to  the  sheriff  for 
the  amount  of  the  judgment  confessed  by  J.  A.  M«  Cason.  James 
L(mg  and  Cynthia  Cason  intermarried  December  28,  1849,  and  < 
the  wife  did  not  attain  the  age  of  twenty-one  years  until  March  6, 
1850.  James  Long,  on  October  21, 1850,  cited  J.  A.  M.  Cason 
to  account  before  the  ordinary  for  the  mistake  as  to  interest  above 
mentioned ;  and  Cason,  appearing  by  counsel,  insisted,  that,  grant- 
ing  the  mistake,  he  was  protected  from  further  accounting  by  the 
decree,  of  the  ordinary  and  the  judgment  at  law,  which  were  rati- 
fied by  the  subsequent  gumxlians  by  their  act  acknowledging  satis- 
faction to  die  shmff,  and  further  that  he  was  protected  by  the 
statute  of  limitations.  The  ordinary  overruled  these  defences^ 
and  ordered  Cason  to  account  further.    From  this  order  Casoa 
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appealed  to  diis  Court;  and  at  the  skting  for  And^rBon,  in  June 
last,  the  Chancellor  decreed  that  Cason  was  not  liable  to  account, 
and  reversed  the  order  of  the  ordinary.  Long  and  wife  appeal 
from  that  decree ;  on  yarious  grounds  contesting  the  sufficiency  of 
Cason's  defences. 

The  decree  of  the  ordinary,  of  1846,  cannot  be  regarded  as  an 
estoppel  of  Long  and  wife  from  the  farther  prosecution  of  their 
rights.  That  decree  seems  to  hare  been  made  at  the  instance  of 
'  ihe  guardian,  without  the  presence  of  any  person  authorized  to 
represent  the  wards.  The  case,  in  this  particular,  is  governed  by 
the  authority  of  MiUer  vs.  Alexander^  (1  Hill  Ch.  27.)  Thwe,  the 
ordinary,  without  citation  of  the  distributees  or  their  being  present, 
upon  an  ex  parte  settlement  of  the  accounts  of  an  administrator, 
decreed  a  certain  sum  against  the  administrator,  but  onutted  to 
eharge  him  with  interest  collected  upon  notes.  The  Court  held 
ihe  decree  not  to  be  conclusive,  and  say:  ^^It  was  wholly  an  ex 
parte  proceeding,  made  up  entirely  at  the  instance  of  the  Mboofin- 
istrator,  to  enable  him  to  settle  with  his  cestui  que  tnuie.  Jn  order 
to  be  conclusive,  it  ought  to  be  the  judgment  of  the  Court,  be- 
tween parties  regularly  in  Court,  on  the  same  matter  then  in  issue 
between  them.  It  must  appear  by  the  proceedings,  that  the  par- 
ties were  legally  in  Court." 

Whether  the  ordinary  can  vacate  his  former  decree,  without  a 
direct  application  for  that  purpose — ^whether  the  proceeding  in 
'  this  case  amounts  to  such  application,  and  wheth^  the  decree, 
until  vacated,  must  not  be  held  valid  by  other  Courts,  are  ques- 
tions upon  which  some  difference  of  opinion  may  exist ;  and  the 
discussion  of  them  may  be  waived  in  the  present  case. 

The  same  reasoning  which  establishes  the  inconclusiveness  of 
the  ordinary's  decree,  shows  also  that  the  judgment  confessed  by 
the  guardian  to  the  ordinary  cannot  have  the  force  of  an  esto{^L 
In  that  proceeding,  too,  the  wards  were  unrepresented. 

It  may  be,  however,  that  the  decree  of  the  ordinary  in  1846, 
although  not  a  technical  estoppel,  is  a  starting  point  for  tho  run- 
ning of  the  statute  of  limitations.    In  procuring  that  decree,  the 
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'gnardiuiy  Cason,  eyineed  his  intentioii  to  terminate  his  trust  to  his 
,wards.  He  intended  the  settlement  to  be  in  fall.  He  acknow- 
ledged his  liability  as  guardian  for  the  amount  decreed  against 
him,  and  confessed  judgment  for  this  sum ;  and  by  the  strongest 
implication  denied  all  further  liability.  M(Nreoyer,  in  a  few  days 
afterwards,  he  was  displaced  from  his  trust,  and  successors  to  him 
appointed  by  this  Oourt.  These  successors,  more  than  four  years 
before  any  further  proceeding  against  him,  received  from  him 
through  the  sheriff,  the  amount  of  the  decree  and  judgment,  and 
made  no  fhrther  claim  upon  him.  They  thus  ratified  the  ordinary's 
decree.  These  acts  of  Cason,  purporting  to  be  in  full  execution  of 
his  trust,  place  him  in  the  character  of  a  stranger  to  his  former 
wards  and  their  new  guardians,  and  put  them  upon  the  assertion 
of  their  rights,  at  the  hazard  of  lonng  these  rights  by  lapse  of 
time. 

Technical  trusts,  as  to  claims  between  trustees  and  beneficiik 
ties,  are  not  within  the  statute  of  limitations.  But,  to  use  the 
language  of  our  last  reported  case  on  this  subject,  {Brockingt(m 
TS.  Oamlinj  4  Strob.  Eq.  196,)  ^^  if  the  trustee  does  an  act  which 
imports  to  be  a  termination  of  the  trust ;  if  be  has  a  settlement 
which  is  intended  to  be  in  full ;  if  he  settles  as  to  paart  and  daims 
the  residue  in  his  own  right ;  if  he  denies  the  trust  in  the  jW 
ficnee  of  the  cestui  que  irvM  ;  these  acts,  or  any  of  them,  will  so 
far.  disturb  and  dissolye  the  strictly  fiduciary  relations  between 
the  trustee  and  his  cestui  que  trustj  as  that  the  statute  of  limita- 
tions will  commence  to  run  from  the  date  of  such  acts."  This 
doctrine  is  fully  supported  by  authority.  {Starke  vs.  Skarkcj  Car. 
L.  J.  609  S.  0.  8  Biek.  Law,  488 ;  Moore  vs.  Porcher,  Bail.  Bq. 
198 ;  Cfhver  vs.  Latty  1  Strob.  Eq.  79 ;  Coleman  vs.  DaviSy  2 
Strob.  Eq.  840 ;  Fai/ne  vs.  JHarm,  3  Strob.  Eq.  89.)  In  the  last 
case  there  had  been  an  accounting  of  the  administrators  of  an 
kitestate  before  the  Ordinary,  in  which  some  of  the  distributees, 
in  their  absence,  were  excluded  by  misapprehension  of  the  provi- 
sion of  the  statute  of  distributions.  The  Chancellor  says :  ''  I 
take  it,  that  an  act  done  in  a  public  office,  open  {or  the  infonna* 
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tion  of  parties  interested,  must  be  taken  notice  of  by  them  ;  uid 
that  the  statute  obtained  currency  against  the  parties  mentioned, 
from  the  date  of  the  division."  This  remark,  although  generally 
true,  may  not  be  applicable  to  extreme  cases.  A  cestui  que  trust 
is  always  barred  by  length  of  time  operating  against  the  trustee*  * 
Hovenden  vs.  Lord  Annesleyj  (2  Sch.  and  Lef.  629.)  In  LeweUin 
vs.  Mackworth,  (2  Eq.  Ca.  Ab.  579,)  Lord  Hardwicke  says: 
^^  The  rule,  that  the  statute  of  limitations  does  not  bar  a  trust  es- 
tate, holds  only  as  between  cestui  que  trust  and  trustee,  not  be- 
tween cestui  que  trust  and  trustee  on  one  side  and  strangers  on 
the  other ;  for  that  would  make  the  statute  of  no  force  at  all,  be- 
cause there  is  hardly  any  estate  of  consequence  without  such 
trust. 

Where  there  is  no  imputation  of  fraud,  an  infant  beneficiary 
will  be  bound  by  a  legal  bar  incurred  through  the  laches  of  his 
trustee.  In  Wych  vs.  Hast  Ind.  Co.,  (3  P.  Wms.  309,)  A.  had 
agreed  with  the  company  for  a  certain  allowance,  and  afterwarda 
died  intestate,  leaving  an  infant  son.  B.  took  out  administration 
during  the  minority  of  the  son,  but  instituted  no  suit  upon  the 
contract.  The  son,  within  the  term  of  the  statute  after  attaining 
maturity,  but  not  within  the  term  after  the  cause  of  action  ac- 
crued, brought  his  bill  against  the  company  for  an  account ;  and 
they  pleaded  the  statute  of  limitations.  Lord  Talbot  said :  "  The 
administrator,  during  the  infancy  of  the  plaintiff,  had  a  right  to 
fime ;  and  though  the  cestui  que  trust  was  an  infant,  yet  he  must 
be  bound  by  the  trustee's  not  suing  in  time  ;  for  I  cannot  take 
away  the  benefit  of  the  statute  of  limitations  from  the  company, 
who  are  in  no  default,  and  are  entitled  to  take  advantage  thereof 
as  well  as  private  persons ;  since  their  witnesses  may  die,  or  their 
vouchers  be  lost.  And  as  to  the  trust,  that  is  only  between  the 
administrator  and  the  infant,  and  does  not  affect  the  company." 
In  a  note  to  this  case  is  cited  the  opinion  of  Lord  Macclesfield,  in 
7%€  JSarl  vs.  The  Oountess  of  Huntington^  that  a  fine  and  five 
years'  non-claim  would  bar  a  trust  term,  in  favor  of  a  purchaser, 
though  the  cestui  que  trust  was  an  infant.     {PewUofnd  vs.  Stokes^ 
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2  Ba.  and  Be.  T6 ;  Boney  vs.  Ridgardj  1  Cox,  146 ;  MUhr  vs. 
Mitchell^  Bail.  Eq.  441 ;  Lewin  on  Trusts,  604.)  In  Moore  vs. 
Barry ^  (1  Bafl.  504,)  an  infant  legatee  of  a  slave  was  held  to  be 
.barred  by  the  statute  of  limitations,  where,  through  the  lache%  of 
the  executor  before  assent  to  the  legacy,  a  stranger  had  acquired 
title  by  possession.  In  Glover  vs.  Lotty  (1  Starob.  Eq.  79,)  where 
an  executor  had  paid  a  legacy  of  an  infant  to  her  father,  and  re- 
turned the  father's  receipt  in  his  account  current  to  the  ordinary, 
and  the  infant-was  afterwards  taken  in  marriage  by  an  adult,  it 
was  held,  that  the  husband  was  barred  by  the  statute  in  four  years 
from  his  marriage. 

It  seems  clear  upon  the  authority  of  these  cases,  that  Long  and 
wife,  notwithstanding  the  infancy  of  the  wife,  are  barred  by  the 
statute  of  limitations,  from  opening  the  settlement  and  decree  rati- 
fied by  their  guardians,  if  these  guardians  were  their  trustees  as 
to  the  matters  of  the  settlement,  and  authorized  to  prosecute  thfeir 
claims  for  the  correction  of  the  errors  in  the  decree.  In  general, 
an  infant  shall  lose  nothing  by  non-claim,  or  neglect  in  demand- 
ing his  right ;  and  he  is  expressly  excepted  from  the  operation  of 
our  statute  of  limitations  ;  but  if  an  adult  has  the  legal  title  in 
trust  for  the  infant,  or  may  prosecute  suit  in  his  behalf  for  the 
matter  in  controversy,  the  policy  of  the  statute,  to  protect  posses- 
sion and  preclude  litigation,  should  have  full  operation.  It  re- 
mains for  us  to  enquire,  whether  guardians  appointed  by  this 
Court  are  not  entitled  to  sue  for,  and  receive  the  equitable  cJwse$ 
of  their  wards. 

It  is  said  in  Kent's  Commentaries,  (2  E.  228,)  that  a  guardian 
may  sell  the  personal  estate  of  his  ward,  for  the  purposes  of  the 
trust,  without  a  previous  order  of  the  Court,  and  that,  if  the  sale 
be  fair,  the  title  of  the  purchaser  is  undoubtedly  good,  although 
the  safer  course  is  to  have  the  previous  order  of  the  Court.  In 
Field  vs.  Schieffelin^  (7  Johns.  Ch.  150,)  and  in  Bank  of  Virginia 
vs.  Oraigy  (6  Leigh,  899,)  the  doctrine  is  broadly  asserted,  that 
guardians  have  the  same  title  to  the  personal  estate  of  their  wards, 
as  executors  have  to  the  personal  assets  of  their  testators.  It 
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wovli  be  hasaurdons  to  recognize  this  doctrine  as  to  the  chattels  of 
wards ;  and  this  Court  in  the  case  of  Bailey  vs.  Patteraotty  (8 
Bich.  £q.  1569)  ^^  ^^  ^^^  purchase  of  a  slave  from  a  guardian. 
In  general,  guardians  cannot  change  the  nature  of  infant's  estates, 
but  they  may  even  do  that,  as  is  said  by  Lord  Hardwicke .  in  /«- 
wood  vs.  TtPfpUy  (Amb.  419,  2  Eden,  148,)  "  under  particular 
circumstances ;  and  the  Court  will  support  their  conduct,  if  the 
Court  would  do  it  under  the  same  circumstances."  They  are  en- 
titled, however,  to  the  possession  and  management  of  all  tibe  pro- 
perty of  their  wards,  and  to  the  collection  and  disbursement  of 
all  the  income,  profits  and  credits  arising  therefrom.  Their  au- 
thority extends  to  bind  the  infants  by  all  such  acts  as  appear  to 
be  for  the  advantage  of  the  infants,  and  for  which  the  guardians 
are  liable  to  account.  I  apprehend  that  a  guardian  has  plenary 
right  to  receive  moneys  coming  to  his  ward,  and  to  prosecute,  com- 
pound and  acquit  any  debt  or  liability  to  the  ward.  He  always 
acts  under  responsibility  to  his  ward  for  the  faithful  and  judicious 
performance  of  his  trust,  and  is  liable  for  any  fraud,  gross  negli^ 
gence,  or  other  breach  of  trust.  But  a  stranger  dealing  with  him 
as  to  the  €hose$  of  the  ward,  may  rightfully  presume  that  he  is 
acting  for  the  benefit  of  the  infant,  and  in  the  absence  of  any 
evidence  of  collusion,  does  not  partake  of  the  guardian's  responsi- 
bility. It  appears  to  me  highly  important  to  the  interests  of  in- 
fants and  to  the  repose  of  the  community,  that  guardians  should 
have  such  power  over  the  rights  and  credits  of  their  wards.  If 
the  debtor  of  the  infant,  cannot  safely  account  and  pay  to  the 
guardian,  for  the  hire  of  a  slave  or  any  other  lialulity,  the  estates 
of  infants  must  suffer  the  impoverishment  resulting  from  having 
every  demand  settled  by  a  law  suit.  If  the  statute  will  not  run 
against  an  infant  represented  by  a  guardian,  we  may  conceive  of 
a  case  in  which  a  debtor  would  be  liable  to  reclamation  fcnr  unde- 
signed mistake  after  more  than  twenty-four  years.  Why  should 
an  infant  with  guardian  be  barred  by  lapse  of  time  any  more 
than  by  the  statute  of  limitations  ?  But  it  will  hardly  be  dis- 
puted diat,  as  to  such  eho9e9  as  cannot  be  assigned  at  law^  and  are 
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not  legal  demands,  he  is  barred  by  lapse  of  lime.  {SfSIer  ys^ 
MtteheU,  Bail.  Eq.  487  ;  Buchan  vs.  JameSy  Sp.  Eq.  382.)  The 
hardship  of  barring  bjjthe  statute,  an  infant  after  a  settlement 
made  by  his  gnardian,  is  not  mnch  greater  than  in  the  case  of  any 
other  beneficiary  -who  is  barred  through  his  trustee. 

These  views  have  strong  support  from  authority.  In  Field  vs. 
Schieffdiny  the  sale  and  assignment  by  a  guardian  to  a  stranger 
of  bond  and  mortgage  belonging  to  an  infant,  vrere  held  valid. 
The  same  doctrine  is  held  in  LivinffHan  vs.  JoneSy  (Harring.  Ch. 
165.)  So,  also,  the  guardian's  transfer  of  the  infjetnt's  stock  in  a 
bank  is  valid — {Bank  of  Virginia  vs.  Oraig.)  The  case  of  UUis 
vs.  JSssex  Met.  Bridge^  (2  Pick.  248,)  was  like  the  last,  except 
that  the  guardian  was  of  one  non  e&mpos.  Ex  parte  BaUj  Buck, 
865,  is  cited  by  Macph.  on  Infants,  641,  for  the  doctrine,  that 
money  left  by  a  guardian  in  the  hands  of  one  who  becomes  bank- 
rupt, passes  to  the  assignees,  for  such  a  trustee  is  the  true  owner. 
A  guardian  is  permitted  to  prove,  under  a  commission  of  bank- 
ruptcy, a  debt  due  to  an  infant.  JEx  parte  BeUany  1  Atk.  261 ; 
WaleoU  vs.  JTafl,  2  Bro.  C.  C.  806. 

In  Capehart  vs.  Huey^  (1  Hill  Gh.  409,)  where  the  guardian 
executed  a  release  of  the  ward's  claims  against  a  witness,  in  order 
to  render  the  witness  competent,  the  Court  say :  **  A  guardian,  as 
the  officer  of  the  Court  of  Equity,  is  charged  with  the  preserva- 
tion of  all  the  rights  and  interests  of  the  ward.  He  cannot,  how- 
ever, generally  change  the  nature  or  diminish  the  capital  of  the 
estate ;  but  with  this  exception,  he  is  authorized  to  do  any  act  for 
the  infant  which  a  prudent  man  in  the  management  of  his  own 
business  would  do.  Such  an  act  must  of  necessity  fall  within  the 
rule,  well  stated  in  Bing.  on  Inf.  and  Cov.  162 :  *  it  seems  general- 
ly that  those  acts  of  the  guardian  are  binding  on  the  infant,  which 
are  for  the  benefit  of  the  infant,  and  for  which  the  guardian  can 
account ;  for  so  far  his  authority  extends.'  The  release  here  is  an 
act  for  which  the  guardian  can  and  must  account,  if  he  thereby  fails 
in  recovering  the  share  of  his  ward."  Now,  if  the  guardian  has 
authority  to  release  <me  liabili^  to  his  ward,  he  may  any  other  in 
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right  merely ;  and  if  for  one  purpose,  he  may  for  any  other  aj^ear- 
ing  to  be  for  the  advantage  of  the  infant ;  and  in  every  case  he 
is  liable  to  account  to  his  ward.  It  would  be  difficult  to  state  any 
matter,  more  clearly  for  the  benefit  of  the  infant,  than  the  ascer- 
tainment of  his  distributive  share  of  bis  father's  estate,  and  the  ad- 
justment and  settlement  of  the  accounts  of  his  former  guardian. 

It  is  held,  in  Johnson  vs.  Johnson,  (2  Hill  Ch.  284,)  that,  where 
an  executor  becomes  guardian  of  an  infant  legatee  he  must  ac- 
count in  the  latter  character,  for  whatever  fimds  he  had  in  his 
hands  as  executor  were  transferred,  by  operation  of  law,  to  his 
account  as  guardian.  Smkins  vs.  Oohb,  (2  Bail.  60.)  On  what 
principle  can  his  debt  as  executor  be  regarded  as  extinguished  by 
his  appointment  as  guardian,  unless  as  guardian  he  had  the  legal 
right  to  settle  and  adjust  and  receive  the  balance  due  on  his  ac- 
counts as  executor. 

In  Massey  vs.  Massei/y  (2  Hill  Ch.  496,)  the  statute  of  limita- 
tions was  held  to  protect  the  ward,  sued  after  he  became  of  age 
with  his  guardian,  from  reimbursement  of  an  erroneous  payment 
made  in  his  behalf  to  his  guardian,  more  than  four  years  before 
bill  filed,  but  less  than  four  years  after  the  ward's  maturity,  al- 
though the  guardian  himself  did  not  plead  the  statute.  That  case 
is  the  exact  correlative  of  the  present  one ;  and  the  rule  should 
work  both  ways.  If  the  infant  be  protected,  under  the  statute, 
by  the  guardian's  receipt  of  money  four  years  before  suit,  he 
should  be  barred  by  the  guardian's  laches  in  not  prosecuting  and 
receiving  for  the  statutory  term. 

I  conclude,  that  Cynthia  Long,  having  guardians  competent  to 
protect  her  interests,  and  to  prosecute  in  her  behalf  for  any  error 
in  the  settlement  of  the  accounts  of  her  former  guardian,  is  not 
exempt  by  her  infancy  &om  the  bar  of  the  statute  of  limitations. 

It  is  not  necessary  in  this  case,  to  determine  what  may  be  the 
operation  of  the  statute  against  an  infant  with  guardian,  as  to 
legal  demands  standing  in  the  name  of  the  infant.  Our  judg- 
ment i^  limited  to  the  case  presented.  We  hold,  that,  a6  to  a 
'^chose  of  the  infant,  not  assignable  at  law,  and  peculiarly  within 
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the  power  and  duty  of  the  guardian,  the  laches  of  the  guardian, 
in  the  absence  of  collusion,  by  operation  of  the  statute  of  limita- 
tions, bars  the  infant  as  to  strangers,  and  leaves  him  to  his  remedy 
against  the  guardian. 

It  is  ordered  and  decreed,  that  the  appeal  be  dismissed,  and  the 
decree  be  affirmed. 

Johnston  and  Dunkin,  CO.,  concurred. 

Dargan,  Ch.  I  think  that  where  the  ordinary  has  made  a  de- 
cree on  a  subject  matter  and  between  parties  within  his  jurisdic- 
tion, such  decree  is  conclusive  unless  it  should  be  reversed  or 
modified  on  appeal.  And  though  there  be  errors  or  inaccuracies 
in  it,  he  has  no  power  to  entertain  an  application  in  the  nature  of 
a  bill  of  review  for  the  correction  of  those  errors.  His  official 
power  over  the  matter  ceases  when  he  has  rendered  his  decree. 
He  has  not  the  power  even  to  enforce  his  own  decrees.  More 
strongly  would  the  case  appear^  where  the  parties,  as  in  this  in- 
stance, have  regarded  the  proceedings  before  the  ordinary  as  a 
final  settlement,  and  have  received  the  shares  decreed  to  them  in 
fiill. 

I  think  also  that  where  an  infant  has  a  guardian  who  makes  a 
settlement  for  him,  or,  which  is  the  same  thing,  adopts  one  al- 
ready made  and  gives  a  discharge,  if  the  subject  matter  is  such 
as  falls  within  the  power  and  authority  of  the  guardian,  the  in- 
fant is  as  much  concluded  as  if  he  was  an  adult.  A  settlement 
like  this  could  only  be  opened  upon  such  general  grounds  of  equi- 
table relief  as  would  be  available  to  all  persons  not  under  the 
disability  of  infancy. 

On  the  foregoing  grounds  I  concur  in  the  decree  which  has 
been  rendered  by  this  Court.  But  I  am  not  prepared  to  admit, 
or  to  place  my  concurrence  on  the  ground  that  an  infant  is  to  be 
deprived  of  the  saving  in  the  statute  of  limitations  in  his  favor, 
because  he  has  a  guardian.  The  statute  itself  makes  no  such 
distinction ;  nor  am  I  aware  of  any  authority  for  it,  either  as  tc^ 
chattels  or  choses  in  action.     It  is  said  that  the  statute  runs 
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against  an  infiuit  from  the  time  he  has  a  gnardian,  because  then 
he  has  some  one  to  look  after  his  rights  and  to  sue  for  him  if 
necessary.  He  may  sue  before  he  has  a  guardian  if  he  chooses* 
The  statnte  places  him  nnder  no  disability  from  suing,  but  gives 
him  a  longer  time  to  bring  his  action.  Married  women  and  Imia- 
tics  may  also  sue  during  their  respectiye  disabilities ;  yet  it  has 
never  been  supposed,  that,  because  they  might  sue,  this  was  to 
destroy  or  to  take  away  the  savings  in  the  statute  in  respect  to 
them. 

The  statute  of  limitations  runs  against  trustees,  executors  and 
administrators,  because  it  runs  against  the  legal  estate,  which  is 
vested  in  them  for  the  purposes  of  their  trusts.  And  the  rights 
of  their  cestui  que  trtuU  may  be  lost  by  their  lacheSj  where 
the  statute  has  been  permitted  to  nm  so  as  to  create  a  bar.  And 
in  such  a  case^  the  only  remedy  would  be  against  the  trustee  for 
an  abuse  of  trust.  But  the  guardian  is  not  possessed  of  any  le« 
gal  estate  in  his  ward's  chattels  or  chases.  If  a  guardian  should 
take  a  note  or  other  security,  payable  to  himself  for  the  rents  and 
profits  of  his  ward's  real  or  personal  estate,  or  calling  in  the 
ward's  chases  should  reinvest  them  in  other  securities  payable  to 
himself,  in  these  and  similar  oases  I  should  have  no  hesitation  in 
saying,  that  the  statute  of  limitations  would  run  against  the  guarj 
dian,  and  through  the  guardian  against  the  infant  ward ;  for  the 
reason  that  the  legal  estate  in  such  securities  was  vested  in  the 
guardian.  But  in  no  case,  where  the  legal  title  in  the  ward's  es- 
tate is  not  vested  in  the  guardian,  would  I  say  that  the  statute 
would  run  against  an  infant  except  under  the  specific  provisions 
of  the  Act  itself. 

Decree  affirmed. 
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Jolm  A.  Brown  vs.  Mary  W.  Poitell  and  ethers. 

A  decree  determimng  a  case  upon  its  merits,  bnt  ordering  a  reference  to  ascertain 
the  amoont  due,  and  not  determining  tbe  mode  in  which  satisfaction  should  be 
made  of  the  amount  when  ascertained,  may  be  appealed  ttom  when  an  appeal  ia 
taknn  fhnn  the  deeree  on  the  report 

GoDTeyance  of  int>perty  in  trast,  that  hasbasul  and  wife  and  his  oluldnn  shoold 
be  supported  and  maintained  out  of  the  property  during  their  natural  li^es,  and| 
after  the  death  of  husband  and  wife,  that  the  estate  should  be  equally  divided 
among  the  children:  the  husband,  first,  and  the  wife,  after  his  death,  contracted 
debts,  personally,  for  rent,  OTerseer's  wages,  and  necessaries  supplied  fbr  the 
use  of  the  family : — 

Eeldy  that  for  these  debts  the  creditors  had  no  equity  to  make  the  trust  estate,  as 
such,  liable. 

ffeldj  further,  that  the  creditors  of  the  wife  could  not  enforce  their  demands  out  of 
her  indiridual  interest,  (1)  because  the  bill  was  not  framed  with  that  aspect ; 
and  (2)  because  her  interest  could  not  be  separated  without  breaking  in  upem 
the  scheme  of  the  trust,  which  required  that  the  property  should  be  kept  to- 
gether until  the  death  of  the  suryivor  of  the  husband  and  wife. 

This  case  was  heard  in  June,  1846,  in  York  district,  before 
JOHNSOK,  Ch.,  who  mode  the  following  decree : 

Johnson,  Ch.  The  late  Jehu  Poetell,  by  deed  dated  in  Febn^ 
ary,  1819,  conveyed  to  Charles  Williams  certain  slayes  by  name, 
ten  in  number,  with  their  subsequent  issue  and  increCise,  upon  oer^ 
tain  terms,  which  are  very  confusedly  and  inartifidally  expressed. 
Those  upon  which  the  question  to  be  considered  turns,  are  thus 
expressed :  '^  The  said  Charles  Williams  shall  stand  possessed,  as 
trustee  aforesaid,  and  the  said  Jehu  Postell  and  Mary,  his  wife, 
kcy  as  also  his  present  children  or  any  other  children,  by  him, 
the  said  Jehu  Postell,  lawfully  to  be  begotten^  are  to  be  supported 
and  maintained  out  of  the  said  property,  during  the  term  of  their 
natural  lives ;  and  at  the  death  of  the  said  Jehu  Postell  and  Mary, 
his  wife,  kc.y  the  said  Charles  Williams  shall  stand  possessed  of 
the  said  property,  for  the  said  Jehu  Postell,  during  the  term  of 
their  naturid  lives,  and  at  their  deaths,  to  such  of  their  children 
as  may  be  living,  share  and  share  alike,"  he* 

Jehu  Postell  retained  possession  of  the  negroes  until  his  deatli 
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in  1833,  and  the  defendant,  Mary  W.,  his  widow,  and  their  child- 
ren, have  had  possession  of  them  ever  since.  Charles  Williams  is 
also  dead,  and  neither  he  nor  his  executors  have  ever  interfered 
with  them,  and  no  trustee  has  been  substituted  in  his  place.  De- 
fendant, Mary  W.,  contracted  a  debt  with  the  complainant,  a  mer- 
chant, for  goods,  which,  he  charges,  were  necessaries  for  herself 
and  children.  He  has  obtained  his  judgment  at  law,  against  her, 
for  the  debt,  and  the  sheriff  has  returned  nulla  bona  on  the  fi,  fa. 
against  her,  and  the  bill  prays  that  the  trust  property  may  be 
charged  with  the  payment  of  his  demand. 

Notwithstanding  the  informality  of  the  deed,  I  think  it  may 
fairly  be  deduced  that  the  grantor  intended  that  the  support  and 
maintenance  of  his  widow  and  children,  should  be  a  charge  as  weU 
on  the  carpvs  as  the  income  of  the  trust  property,  and  if  the  ac- 
count raised  by  the  complainant  against  the  defendant,  Mary  W., 
was  for  necessaries  supplied  for  the  use  of  the  family,  it  is  a 
charge  on  the  trust  property. 

It  is  stated  that  an  order  of  the  Court  has  been  heretofore  made, 
authorizing  the  sale  of  a  portion  of  the  negroes,  to  supply  the 
wants  and  pay  the  debts  contracted  by  defendant,  Mary  W.,  for 
the  use  of  the  family,  and  that  out  of  the  proceeds  she  purchased 
a  house  and  lot  in  the  village  of  York.  It  is  admitted  that  this 
property  is  unproductive,  and  it  is  the  desire  of  the  defendants 
that  it  should  be  first  sold,  to  meet  the  demands,  upon  the  trust 
property. 

It  is  therefore  ordered  and  decreed,  that  the  commissioner  enquire 
and  report,  whether  the  account  raised  by  the  complainant  against 
defendant,  Mary  W.  Postell,  was  for  necessaries  supplied  for  the 
use  of  herself  and  family.  It  is  further  ordered,  that  the  said 
house/ftnd  lot,  in  the  village  of  York,  be  sold  by  the  commissioner, 
on  the  first  Monday  in  August  next,  or  some  convenient  sale  day 
thereafter,*  on  a  credit  of  twelve  months,  with  interest  from  the 
day  of  sale ;  the  purchase  moo^y  to  be  secured  by  bond  and  per- 
sonal seciuity,  and  a  mortgage  of  the  premises,  and  the  proceeds 
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of  8ale,  when  coUeoted,  to  remaia  in  court,  subject  to  its  further 
order. 

In  June,  1847,  the  case  was  heard  on  the  report  of  the  com- 
missioner before  his  Honw  Chancellor  Caldwell,  who,  discover- 
ing that  some  of  the  cegtui  que  trusts  had  not  been  made  parties 
to  the  bill,  made  the  following  order : 

Caldwell,  Ch.  It  is  ordered  and  decreed,  that  all  the  child- 
ren of  Jehu  and  Mary  W.  Postell  be  made  parties  by  service,  if 
within  the  State,  or  by  publication,  if  without  its  limits,  to  the 
proceedings  in  this  case,  and  that  the  report  be  recommitted  to 
John  M.  Ross,  Esq.,  special  referee,  without  prejudice,  and  the 
evidence  to  be  offered  de  novo^  and  that  all  the  creditors  of  Mary 
W.  Postell,  who  have  claims  against  the  trust  property  aforesaid, 
have  leave  to  come  in  as  plaintiffs  to  this  bill,  on  their  pro\>ortion- 
ally  contributing  to  bear  the  expenses  of  this  suit,  and  that  the 
said  referee  do  enquire  and  report,  whether  their  respective  claims 
were  for  necessaries  furnished  to  her  or  her  children ;  whether  on 
her  credit,  or  on  the  caredit  of  the  trust  estate ;  whether  any  of 
them,  and  which,  was  contracted  for  the  benefit  of  the  trust  estate, 
or  whether  it  ought  to  be  made  liable  for  the  same ;  also,  of  what 
jproperty  the  trust  estate  consists;  what  is  the  annual  income 
tiiereof ;  how  the  same  has  been  applied,  and  who  has  possession 
thereof,  or  has  received  the  rents  and  profits ;  also,  what  benefit 
she  and  her  children,  respectively,  have  derived  firom  the  trust 
estate ;  and  who  would  be  a  fit  and  proper  person  to  be  appointed 
in  the  place  of  Charles  Williams,  the  deceased  trustee. 

In  June,  1851,  the  case  again  came  up,  on  the  report,  and  ex- 
ceptions thereto,  before  his  Honor  Chancellor  Wakdlaw,  who 
pronounced  the  following  decree : 

Wardlaw,  Ch.  This  case  comes  up  before  me  on  exceptions, 
by  the  defendwils  to  the  report  of  *a  special  commissioner,  esta- 
blishing certain  debts  due  to  the  plaintiffs  as  charges  upon  the 
farust  estate,  of  which  defendants  are  beneficiaries,  and  recommend- 
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mg  the  pajioeat  of  th^tn  from  tbe  rent  of  the  land,  and  the  hire 
of  the  negroes  comprifiing  the  trust  property. 

The  third  exception  objects  to  the  allowance  of  the  claims  of 
the  plaintifi,  beoanse  there  was  no  etidence  that  credit  was  given 
on  account  of  the  trust  estate.  The  commissioner,  in  the  absenoe 
of  all  proof,  infers  that  credit  was  given  on  the  faith  of  the  trust 
estate,  from  the  fact  that  the  beneficiaries,  Mary  W.  Postell  and 
her  seven  children,  had  no  property,  besides  the  trust  estate,  when 
the  debts  were  created^  It  also  appears  that  the  debts  are  for 
rent,  overseer's  wages,  and  for  necessaries  suf^lied  for  the  use  of 
the  family,  and  ^at  the  deed  creating  the  trust,  provides  for  the 
support  and  maintenance  of  ^e  family  out  of  the  trust  estate. 
Charles  Williams,  named  as  trustee  in  the  deed,  never  interfered 
wilh  the  management  of  the  trust  property,  although  it  is  alleged 
in  the  bill  that  he  signified  his  willingness  to  accept  the  execution 
of  said  trust ;  and  since  his  death  his  executors  have  abstained 
from  all  interference,  and,  although  named  in  the  bill,  they  are 
not  made  parties  to  the  suit.  No  other  trustee  has  been  appointed. 
The  trust  properly  continued  in  the  possession  of  Jehu  Postell, 
the  husband,  until  his  death  in  November,  1833,  and  since  has 
been  in  possession  of  the  widow,  Mary  W.  Postell,  fuid  h^  child* 
dren.  The  debt  to  Bratton  &;  Erwin  was  partly  contracted  by 
Jehu  Postell;  but  after  his  death,  the  note  of  Mary  W.  Postell 
and  Thomas  Williams,  Jr.,  was  accepted  in  payment  by  BrattoH 
k  Erwin^  All  the  other  debts  were  contracted  by  Mary  W.  Poe* 
tell,  all  or  nearly  all  of  her  children  being  th^i  minors ;  one  of 
them  is  still  xmder  age.  Whenever  the  debts  were  contracted 
with  merchants  or  tradesmen,  the  items  in  the  accounts  were 
charged  to  Jehu  Postell  or  Mary  W.  Postell ;  and  in  the  ease  of 
every  debt  presented,  her  note  or  single  bill  was  taken  by  the 
creditor,  jmd  generally  judgments  in  the  Court  of  Law  have  been 
also  taken  against  her.  The  debt  to  Starr  &  Graham  was  con- 
tracted more  than  four  years  before  the  order  was  passed  allowing 
other  ereditors  besides  Brown,  the  original  plaintifi^  to  come  in 
and  i^ ove  their  d^nands,  and  all  the  other  debts  were  contracted 


Digitized  by 


Google 


APPEALS  IN  EQUITY.  T5 

Cohimbift,  Notembto,  1851. 

more  than  fotur  years  before  the  fiKng  of  the  bill.  The  statnte  of* 
Umitations  is  relied  upon  by  defendants,  and  is  pleaded  by  Stanr 
k  Graham  against  all  other  creditors.  The  trust  deed  was  regu- 
larly recorded.  ^ 
The  creditors  here  have  not  fiirnished  proof  satisfactory  to  my  ^ 
mind  that  the  credit  they  extended  to  Mary  W.  Postell  was  on  the 
faith  of  the  trost  estate.  Persons  having  notice  of  a  trust  are 
not  to  be  encouraged  in  dealings  with  the  beneficiaries,  which  may 
subject  the  trust  property  to  liability,  and  in  Aiany  cases  to  utter 
destruction.  There  is  little  use  in  creating  trust  estates  and  ap* 
pointing  trustees  to  manage  them,  if  every  man  in  the  community 
may  exercise  his  discretion  as  to  what  is  necessary  for  the  preser- 
vation of  the  trust  estate  and  the  execution  of  the  trusts.  The 
interest  of  the  trust  and  the  comfort  of  the  immediate  beneficia- 
ries are  not  identical,  else,  any  one  may  supersede  the  trustee,  and^ 
xmder  the  plausible  pretence  of  supplying  necessaries  to  the  bene* 
ficiaries,  ruin  the  estate.  The  only  safe  rule  in  the  absence  of 
express  proof,  is  to  presume  in  such  case,  that  the  creditors  trust 
to  th«  economy  and  honesty  of  the  beneficiary,  and  expect  reim- 
bursements from  the  income  actually  received  or  socm  to  be  received. 
It  cannot  be  pretended  that  the  creditors  occupy  a  more  favorable 
position  than  the  trustee  himself;  and  the  trustee,  without  the  pre* 
vious  direction  of  the  Court,  or  its  subsequent  sanction,  upon  some 
sudden  emergency,  cannot  encroach  upon  the  capital,  or  exep* 
oise  discretion  in  disbursements,  beyond  the  income  annually  ao- 
oruing.  But  we  are  not  rashly  to  remit  creditors  to  the  rights  of 
trustees ;  for  in  this  way  we  shall  foster  dereliction  by  trustees  and 
irresponsible  management  of  trust  estates.  I  shall  not  undertake 
to  review  our  cases  on  this  subject,  which  are  somewhat  conflict- 
ing ;  but  I  think  the  principles  I  have  set  forth  are  fairly  dedud* 
ble  from  Mag  wood  ^  JohnHon^  (1  Hill  Ch.  286);  Meid^  Lament^ 
(1  Strob.  Eq.  27);  and  Morton  ^  Adams,  (Id.  72.)  I  oonchide  ^ 
that  the  plaintijBTs  trusted  to  the  personal  liability  of  Mary  W. 
Postell.  This  conclusion  is  strengthened  by  the  fact,  that  the 
plaintiffi  acoepted  from  her  high^  securities  for  the  debts  by  sim- 
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'pie  contract,  {(Gardner  yb.  ffvMj  2  Rich.  601,)  and  by  tke  fact  of 
their  great  delay  in  prosecuting  a  remedy  against  the  trust  estate. 

If  seems  that  under  the  decree  of  1846,  improvidently  made  before 
all  the  beneficiaries  were  parties  to  the  suit,  a  lot  in  Torkville,  belong- 
ing to  the  trust  estate,  has  been  sold  and  purchased  by  the  plaintiff, 
Brown,  for  a  small  price,  and  that  the  sale  was  confirmed  in  1847 ; 
and  it  was  urged  that  the  sale  should  be  set  aside,  and  an  account 
ordered  for  rents  and  profits.  I  cannot  venture  to  decide  an  issue 
not  made  by  the  pleadings,  and  I  must  leave  the  parties  to  proceed 
hereafter  in  this  matter  as  they  may  be  advised. 

It  is  ordered  and  decreed  that  the  bill  be  dismissed. 

The  complainant  appealed  from  the  decree  of  Chancellor  Waed- 
LAW,  on  the  following  grounds  : 

1.  Because,  it  is  respectfully  submitted,  his  Honor  erred  in 
holding  there  was  no  sufficient  evidence  that  credit  had  been  given 
by  J.  A.  Brown  and  the  other  complainants,  on  the  faith  of  the 
trust  property. 

2.  Because  his  Honor  held,  the  creditors  had  lost  their  right  to 
compensation  out  of  the  trust  estate,  by  accepting  the  notes  of 
Mary  W.  Postell,  and  it  is  submitted  that  there  is  error  in  this, 
and  that  the  creditors,  by  such  acceptance,  did  not  destroy  their 
equities  to  payment  for  benefits  conferred  on  the  trust  estate. 

3.  Because,  if  his  Honor  decided  correctly  that  sufficient  evi- 
dence had  not  been  furnished  of  credit  being  given  by  the  com- 
plainants on  the  faith  of  the  trust  property,  he  should  have  de- 
creed the  sale  of  the  house  and  lot  in  Yorkville,  binding  and  con- 
clusive on  the  defendants,  and  particularly  on  those  of  them  who 
gave  their  consent  to  said  sale. 

4.  Because  his  Honor  is  mistaken  as  to  the  fact  of  all  the  de^ 
fendants  having  pleaded  the  statute  of  limitation— -only  some  of 
them  having  done  so. 

5.  Because  his  Honor  should  have  decreed  the  defendants,  to 
pay  costs. 

6.  Because,  under  the  decree  of  Chancellor  Johnson,  the 
complainants  were  entitled  to  recover,  on  proving,  ae  fhey  did, 
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that  the  accounts  raised  by  them  against  M.  W.  Postell,  were  for 
necessaries  for  the  use  of  herself  and  family. 

WtUiamSy  for  appellistnt. 
WitherBpoon,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Dabgan,  Ch.  The  most  serious  difficulty  encountered  by  the 
Court  in  the  decision  of  this  cause,  is  the  question  raised  in  the 
complainant's  sixth  ground  of  appeal.  The  complainant  contends 
that  the  decree  of  Chancellor  David  Johnson,  of  the  17th  June, 
1846,  did  adjudge,  that  he  should  recover  his  debt  out  of  the  trust 
estate ;  provided,  on  the  reference  ordered,  he  succeeded  in  esta- 
blishing his  demands  as  stated  in  the  bill.  He  contends,  that 
having  proved  his  claim,  as  will  appear  by  the  commissioner's 
report,  the  decree  is  conclusive  upon  the  defendants  as  to  his  right 
to  recover. 

This  Court  is  of  the  opimon  that  the  decree  of  the  17th  June,  1846, 
did  adjudge  the  cause  upon  its  merits,  and  that  the  Chancellor  did 
judicially  decide,  that  the  complainant  should  recover ;  provided, 
he  proved  his  debt  before  the  commissioner.  This  Court  is  further 
of  the  opinion,  that  this  decree,  unless  it  is  now  properly  in  review 
before  this  Court  in  the  way  of  appeal,  is  final  and  conclusive 
upon  the  parties.  And  this  brings  up  the  question,  whether  the 
decree  of  the  17th  June,  1846,  can,  at  this  stage  of  the  proceed- 
ings, be  brought  before  this  Court  on  an  appeal.  We  are  of  the 
opinion  that  it  may.  And  the  complainant  having  appealed  from 
the  decree  of  June  term,  1851,  disallowing  his  claim  and  dismiss- 
ing his  bill,  it  opens  the  way  for  the  appellees  to  make  the  same 
questions  which  they  might  have  made  if  the  last  decree  had  been 
against  them. 

Although  the  decree  of  the  17th  June,  1846,  did  adjudge  that  the 
complainant  should  recover,  it  was  in  the  nature  of  an  interlocu- 
tory order  for  judgment.  No  execution  or  attachment  could  have 
been  issued  upon  it  It  did  not  ascertain  the  amount  to  be  reco- 
vered, or  the  mode  in  which  satisfaction  was  to  be  made.     The 
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amonnt  was  to  be  detenoined  by  tlie  ioveBtigaticm  before  the  oom* 
missioner,  and  the  mode  of  satisfaction  out  of  this  trust  estate 
still  rested  in  the  discretion  of  the  Court.  It  waa,  therefore,  not 
a  final  judgment,  but  one  that  was  to  be  rendered  complete  by 
further  proceedings.  The  case  was  not  ripe  for  the  final  action  of 
the  Court,  until  June  term,  1851,  when  a  decree  was  rendered, 
from  which  this  appeal  has  been  taken. 

Xt  is  unquestioiiably  true,  that  the  parties  aggrieved  by  the  de- 
cree of  June,  1846,  might  then  have  i^pealed  from  that  decree. 
Or  they  might,  in  their  discretion,  (waiving  their  present  right  of 
^)peal  until  the  final  judgment  of  the  Court,)  bring,  by  way  of 
appeal,  all  the  former  adjudications  of  the  circuit  Court  in  review 
before  this  Court.  This  latter  is  virtually  the  position  of  the  ap- 
pellees now  before  the. Court. 

A  question  might  arise,  (which,  however,  does  not  arise  in  thia 
case,)  as  to  what  would  be  the  effect  of  an  intermediate  appeal 
between  the  interlocutory  and  final  deoree  of  the  Court.  The 
better  doctrine  is,  that  such  intermediate  appeal  should  condnde 
all  <iuestions  that  w^e  made,  or  might  have  been  made,  in  the 
appeal,  and  leave  open  only  such  as  were  not  then  acyudged  and 
oould  not  then  have  been  adjudged.  The  case  of  Frice  vs.  Ne$bUf 
(1  Hill  Ch.  445,)  goes  much  farther  than  this.  It  recognises  no 
such  distinction,  and  rules  that,  as  long  as  there  remains  any 
Idling  for  the  Court  to  do  in  a  cause,  all  the  preceding  orders  and 
decrees  may  be  reviewed  on  appeal.  The  extent  to  which  the 
right  of  appeal  was  allowed  in  that  case,  has  given  rise  to  much 
discontent.  It  is  supposed  by  many  to  have  sanctioned  a  rule 
that  was  mischievous  and  cumbrous  in  its  operation.  It  is  not 
necessary  for  me,  on  the  present  occasion,  to  borrow  any  foroe 
from  this  case. 

Whether  the  decree  of  the  17th  June,  1846,  was  not  of  binding 
obligation  upcm  all  succeeding  circuit  Courts,  is  another  question  to 
that  now  before  us.  That  decree  is  considered  ikow  to  be  fairly 
before  this  Court  on  appeal,  and  as  an  appeal,  we  have  a  right  to 
hear  it. 
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It  is  the  opinion  of  this  Ooorty  that  the  decree  of  the  17th  June, 
S.846,  is  erroneous  in  its  construction  of  the  deed  creating  the 
trust.  The  deed  is  inartificiallj  drawn.  But  the  intent  of  the 
donor  is  sufficiently  clear.  The  trust  declared  was  as  follows : 
Jehu  Postell,  by  deed  dated  February,  1819,  gave  to  Charles  Wil- 
liams certain  slaves  by  name,  in  trust,  that  Jehu  Postell  and  Mary, 
)us  wife,  and  his  pres^tit  children  and  any  future  children  by  him 
bwfully  to  be  begotten,  should  be  supported  and  maintained  out 
of  the  sud  property  during  the  term  of  their  natural  lives,  and 
at  the  death  of  the  said  Jehu  Postell  and  Mary,  his  wife,  die  trust 
estate  was  to  be  equally  divided  among  the  children.  This  is,  in 
substance,  the  provisions  of  the  deed  of  trust. 

If  this  be  considered  as  an  attempt  to  subject  the  trust  estate, 
as  such,  to  the  claims  of  the  creditors,  this  Court  perceives  no 
equity  in  the  application.  The  credit  was  not  given  to  the  trustee, 
who  is  long  since  dead,  nor  to  the  trust  estate,  but  to  some  of  the 
beneficiaries  personally.  The  corptcs  of  the  estate  the  Court 
would  not  touch  under  any  circumstances;  and  if  the  income, 
which  is  small,  were  devoted  to  the  payment  of  this  large  amount 
of  debts,  there  would  be  no  income  left  to  answer  the  objects  of 
the  trust.  There  is  no  equity  in  the  implication  as  a  demand 
against  the  trust  estate. 

The  counsel  of  the  appellant,  in  the  argument,  insisted,  that  if 
the  Court  did  not  recognize  an  equity  in  the  complainant's  claim 
against  the  trust  estate,  he  should  be  allowed  to  enforce  his  de- 
mand out  of  the  individual  shares  of  such  of  the  beneficiaries  as 
had  contracted  the  debts  that  he  was  seeking  to  recover.  He 
claimed  the  right  to  enforce  his  demands  against  the  equitable 
esrtates  of  his  debtors  individually. 

There  are  two  insurmountable  impediments  to  the  Court's  adopt- 
ing this  latter  view  of  the  case.  In  the  first  place,  he  has  not 
framed  his  bill  with  that  aspect.  That  is  not  the  case  he  has 
called  on  the  defmidants  to  answer,  or  this  Court  to  adjudge.  The 
second  difficulty  arises  from  the  nature  of  the  trusts  declared  in 
the  deed.     The  Court  co^ld  not  subject  the  share  of  one  of  the 
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beneficiaries  of  the  trusts  to  his  or  her  debts,  without  breaking  in 
upon  the  whole  scheme  of  the  trust.  The  interest  of  one  could 
not  be  separated  without  injury  to  the  other  cestui  que  trutt^ 
There  is  no  present  right  of  enjoyment  in  severalty.  The  Court 
would  not  decree  a  partition.  The  scheme  of  the  trust,  according 
to  the  provisions  of  the  deed,  is,  that  the  estate  is  to  remain  as  a 
whole  until  the  death  of  the  survivor  of  Jehu  Postell  and  Mary, 
his  wife.  The  latter  still  survives.  On  her  death,  the  children 
will  be  entitled  to  a  partition  and  enjoyment  of  their  respective 
shares  in  severalty. 

The  decree  is  affirmed  and  the  appeal  dismissed. 

Johnston,  Dunkin  and  Wardlaw,  CO.  concurred. 

Decree  affirmed. 


John  Bomar^  jun.,  vs.  Jane  MuUins. 

The  right  of  an  administrator  to  interfere  at  all  with  the  hinds  of  his  intestate,  ia 
BO  equiTocal,  that  his  claim  to  the  rents  and  profits  will  not  be  recognized,  where 
the  lands  are  held  by  adverse  title. — SembU, 

Wife  having  a  life  estate  in  land,  husband  conveys  it  to  a  trustee  for  her  sole  and 
separate  use  for  life,  with  right  to  dispose  of  two-thirds  at  her  death,  and  with 
remainder  in  one-third  to  himself:  husband  and  wife  afterwards  purchase  the 
estate  in  remainder, — then  sell  the  land,  and  husband  with  the  proceeds  pur- ' 
chases  other  land,  taking  himself  the  title :  the  land  thus  purchased  by  hus- 
band becomes  impressed  with  the  trusts  of  the  marziage  settlement. 

Where  land  is  conveyed  to  husband  and  wife,  they  become  seized  of  an  estate  in 
entirety — ^neither  can  alien  so  as  to  bind  the  other,  and  the  survivor  takes  the 
whole. 

Wife  having  an  estate  for  life,  and  husband  and  wife  being  seized  of  the  remainder 
in  entirety,  the  estate  for  life  does  not  merge  in  the  estate  in  remainder. 

Before  Wardlaw,  Oh.,  at  Spartanburg^  June^  1851. 

This  case  is  instituted  by  plaintiff  ad  administrator  of  the  chat- 
tels and  credits  of  Daniel  Mullins,  who  died  intestate,  against  the 
defendant,  the  widow  of  the  intestate,  for  an  account  of  rents  and 


Digitized  by 


Google 


APPEALS  IN  EQUITY.  81 

Col1lInbil^  Kovember,  1851. 

profits  of  the  MoBinax-mill  tract  of  land  and  the  Foster  tract,  to 
which  the  intestate  bad  titles  in  his  own  name,  and  of  which,  since 
his  death,  the  widow  has  retained  the  possession,  claiming  th^i  as 
pnrchased  with  trust  fbnds  belonging  to  her. 

John  James,  fonner  husband  of  defendant,  by  his  will,  gave 
one^half  of  his  estate  in  fee  to  his  daughter,  PoUj  T.,  wife  of 
Thomas  0.  Austin ;  and  of  tibe  other  half,  gave  to  the  defendant 
two  negroes  absolutely.  Mid  the  use  of  the  residue  for  life,  with 
remainder  in  the  residue  to  his  said  daughter  in  fee.  This  estata 
was  divided  between  the  widow  and  daughter  of  testator ;  and  to 
the  widow  were  assigned,  the  homestead,  ten  negroes,  horses, 
bogs,  househdd  and  kitchen  furniture,  provisions,  &;c.  Being  in 
possession  of  this  estate,  she  married  the  intestate,  Daniel  Mullina, 
who  had  no  property,  and  was,  and  continued  to  be,  during  life, 
drunken,  indolent  and  unthrifty.  Soon  after  the  marriage,  name- 
ly, September  6, 1829,  Daniel  Mullins  ccmveyed  to  a  trustee  aU 
tiie  pn^erty  of  every  description,  real  and  personal,  to  which  he 
became  entitled  by  virtue  of  his  marriage,  with  the  income  and 
profits  thereof,  in  trust  for  the  sde  and  separate  use  of  his  wife 
for  life,  with  pow^  in  the  trustee,  with  her  consent,  to  sell  and 
reinvest ;  ^^  and  in  trust  also  to  permit  her,  the  said  Jane  Mullins, 
by  any  will  and  testament,  duly  executed,  to  dispose  of  two-thirds 
of  said  property,  or  two-thirds  of  such  part  as  she  could  have 
disposed  of  lawfully  before  her  marriage  with  me,  (himsdf,)  and 
then  in  trust  to  reconvey  the  remaining  one-third  of  the  said  pro- 
perty to  me  (himself)  discharged  of  the  trust  hereby  created." 
This  deed  was  recorded  September  7,  1829,  in  the  <^ce  of  the 
Register  of  Mesne  Conveyances  for  Spurtanburg — m  which,  dis- 
trict the  parties  resided — and  recorded  May  23, 1888,  in  the  office 
of  Secretary  of  State;  and  as  this  latter  date  was  witUn  six 
months  from  the  passage  of  the  Act  of  1832,  (6  Stat.  482,)  the 
deed  is  valid,  according  to  the  provisions  of  that  Act,  against 
the  debts,  sales  and  mortgages  of  the  husband,  conU'acted,  made 
and  executed  after  tiie  ratification  of  the  Act.  Thomas  C.  Apstin 
and  Polly  T.,  his  wife,  by  release,  dated  December  10, 1829>  con- 
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yeyed  to  Daniel  Mnllins  and  Jane'^Mnllins,  all  the  interest  and 
remainder  of  the  grantors,  in  the  plantation,  slaves,  stock,  fumi- 
tore  and  other  property,  then  in  possession  of  the  grantees  under 
the  will  of  John  James;  Deoemher  21,  1829,  the  said  Polly  T. 
renounced  her  inheritance ;  and  the  deed  was  recorded  April  5, 
18S0.  Ahout  1839,  Daniel  MuHins  and  wife  sold  the  James 
homestead  to  Harvey  Pinch  for  $1,540,  paid  in  1840,  '41  and 
'42.  At  what  times  and  for  what  prices  the  Mullinax  and  Foster 
•lands  were  purchased,  it  did  not  aj^ear  by  the  evidence,  but  it 
appeared  that  the  Mullinax  tract  consisted  of  eight  acres,  upon 
which  there  was  a  shoal ;  and  the  Foster  tract  of  108  acres,  most- 
ly old  field }  and  I  inferred  that  the  aggregate  cost  was  less  than 
the  price  of  the  homestead.  Except  as  to  $50  paid  by  Finch  to 
Mullinax,  and  discounted  in  the  payment  for  the  homestead,  it  did 
not  strictly  appear  from  what  fands  these  two  tracts  were  paid 
for ;  but  from  the  evidence  as  to  the  means  and  habits  of  Daniel 
Mullins,  and  as  to  the  sale  of  the  homestead  not  otherwise  invited, 
I  conclude  that  the  payments  were  made  from  the  trust  funds.  It 
did  appear  that  most  of  the  labor  and  expense  in  erecting  and  re- 
pairing the  mill  and  dam  on  the  Mullinax  tract  was  furnished  and 
•expended  from  the  trust  estate.  Daniel  Mullins  exercised  some  su- 
pervision in  the  erection  and  repur  of  the  mills,  and  in  the  man- 
agement of  the  plantation,  but  in  the  latter  particular,  at  least,  the 
defendant  was  the  more  efficient  manager.  D.  Mullins  also  received 
the  proceeds  of  the  crops,  but  in  the  disbursement  of  them,  as  in  pay- 
ment of  supplies  for  the  family  and  plantation,  his  wife  generally 
attended  and  co-operated.  All  debts  for  st^ch  supplies  have  been 
paid ;  but  Mullins,  at  his  death  in  1844,  left  unpaid  large  liabili- 
ties to  the  plaintiff  and  others,  contracted  as  surety  for  one  Wil- 
liamson, who  had  been  substituted  as  trustee  under  the  aforesaid 
•post-nuptial  settlement.  These  debts  have  no  connection  with  the 
trust  estate,  and  they  were  contracted  after  the  registry  of  the 
deed  in  the  office  of  the  Secretary  of  State.  Williamson  is  dead, 
insolvent ;  and  D.  Mullins  is  utterly  insolvent,  unless  these  two 
tracts  of  land  are  made  liable  for  his  debts. 
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It  was  not  contested  on  the  part  of  the  plaintiff  that  if  theie 
two  tracts  of  land  were  purchased  with  trust  ftmds,  the  trusts  of 
the  deed  would  be  imposed  upon  them ;  nor  was  the  fact  of  their 
being  so  purchased,  otherwise  contested  than  upon  the  assumption, 
that  D.  MuUins  was  entitled  to  receive  and  disburse  the  proceeds 
of  the  crops  of  the  plantation  which  was  settled ;  and  that  he  was 
entitled  to  one-third  of  the  corpus  of  the  estate  in  remainder ; 
and  that  he  appropriated  his  interest  or  share  in  these  particulars 
to  the  purchase  of  these  lands. 

But  under  the  deed,  D.  Mullins  was  not  entitled  to  any  benefi- 
cial interest  in  the  income  of  the  trust  estate,  and  if  in  fact  he 
received  and  disbursed  this  income,  he  must  be  considered  as  doing 
so  in  the  character  of  agent  or  trustee  for  the  ceitui  qus  truBt ; 
and  it  is  at  the  option  of  the  cestui  que  truH  to  pursue  him  for  the 
debt  arising  from  his  breach  of  trust,  or  to  daim  the  lands  in  which 
the  trust  funds  have  been  invested.  (Story  Eq.  §  1210-11 ;  822.) 

It  is  true,  that  at  the  death  of  the  defendant,  the  representa- 
tives of  D.  Mullins  will  be  entitled  to  a  reconveyance  of  one-third 
of  the  estate  settled,  which  defendant  might  lawfully  dispose  of; 
but  this  estate  in  remainder  being  unproductive,  afforded  Mullins 
no  means  or  resources  for  the  purchase  of  property.  As  to  the 
extent  and  particulars  of  the  estate  in  which  Mullins  has  an  in- 
terest of  one-third  in  remainder  under  the  trust  deed,  some  per- 
plexing questions  may  arise,  which  are  not  necessary  to  the  de- 
termination of  this  case.  Except  as  to  the  two  negroes  absolutely 
belonging  to  Jane  Mullins  at  the  time  of  the  settlement,  there 
was  no  property  in  her  at  that  time  of  which  she  could  lawfully 
dispose  at  her  death  ;  and  as  it  is  not  clear,  that  beyond  one- 
third  of  these  negroes,  Mullins  has  any  vested  interest  or  remain- 
der, it  is  prudent  to  reserve  any  opinion,  until,  upon  'the  determi- 
nation of  the  life-estate,  the  proper  parties  can  b^  brought  before 
the  Court. 

It  is  said,  however,  that  from  the  sale  of  the  James  homestead 
by  Mullins  and  wife,  a  frmd  came  into  the  hands  of  Mullins,  which 
he  was  entitled  to  appropriate  to  his  own  use,  adequate  for  the 
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piirchase  of  the  MulUnax  and  Foster  tracts.  In  the  hcnnestead, 
tinder  the  will  of  her  former  husband  and  the  settlement  of  Mnl* 
lins,  Jane  Mullins  was  entitled  to  a  life  estate.  Bj  the  deed  of 
Ao^in  and  wife  to  Mnllins  and  wife,  executed  after  tiie  settle^ 
xnent,  the  reratainder  in  fee  was  conreyed  to  Mnllins  and  wife ; 
and  mck  eonyeyance  in  general  constitutes  a  peculiar  estate  of 
which  the  main  in<»dent8  are,  that  both  are  seksed  of  ilke  entirety — 
iwither  can  alien  so  as  to  bind  the  other^  aaid  the  survivor  takes 
the  whole.  (2  Kent,  132 ;  4  Kent,  862.)  As  the  conveyance  of 
ihe  whole  estate  in  this  land  to  Finch  was  apparently  with  the 
eonsent  of  the  husband  and  wife,  thehmibnidj  prima  faciei  would 
be  entitled  to  a  portion  of  the  value  of  the  remainder  in  fee  lA 
the  lands.  But  the  money  paid  as  the  oonsideration  of  the  con- 
veyance ef  the  land,  negroes,  &c.,  in  fee  from  Austin  and  wife, 
|S,200,  must  have  been  derived  from  the  estate  settled  to  the 
separate  use  of  Jane  Mullins,  and  the  estate  thus  purdiiased 
should  be  charged  with  the  trusts  of  the  settlement. 

It  is  adjudged  and  decreed  ikn,t  the  MuUmax  and  Foster  tracts 
of  land  belong  to  the  trust  estate  settled  by  the  deed  of  Daniel 
Mullins,  dated  September  5,  1829.  It  is  also  ordered  that  the 
plaintiff  pay  the  costs  of  this  suit. 

The  complainant  appealed,  on  the  grounds 

1.  Because  the  lands  in  dispute  were  the  property  of  D.  Mullins, 
and  there  is  no  proof  that  they  were  paid  for  by  the  trust  funds ; 
the  titles  being  in  him,  the  decree  should  have  been  for  plaintiff. 

2.  Because  D.  MulKns  was  entitled  to  one-third  of  the  entire 
estate  which  he  conveyed  in  trust,  which  gave  him  means  to  pur- 
chase this  property. 

8.  Because  the  sale  of  the  homestead  in  which  he  was  inter- 
carted  to  the  extent  df  one-third,  wds  ample  means  in  his  hands  to 
pay  for  these  two  small  tracts  of  land. 

4.  Because  the  decree  was  against  law  and  evidence  and  the 
fkcts  of  the  case. 

JSoboy  for  appellant. 
,  contra. 
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The  ojunion  of  the  Ootirt  was  delivered  by 

Wabdlav,  Ch.  The  parties  to  this  suit  are  the  administrator 
«nd  the  widow  of  Daniel  MuUins,  who  died  intestate ;  and  the 
enlgect  of  the  suit  is  the  rents  and  profits  of  land :  which  land  is 
claimed  on  one  side  to  belong  to  the  intestate,  and  on  the  other 
to  belong  to  the  trust  estate  of  defendant.  Debts  of  the  intes- 
tate are  inoidentallj  mentioned  in  the  course  of  the  proceedings, 
but  the  creditors  are  not  made  parties  to  the  bill ;  and  the  case  is 
to  be  determined  on  the  principles  which  would  be  applicable  to  a 
suit  between  the  intestate  and  the  defendant.  The  right  of  an 
administrator  to  interfere  at  all  with  the  lands  of  hia  intestate,  is 
80  equivocal,  that  we  are  not  bound  to  recognize  his  claim  for 
rents  and  profits,  where  the  lands  are  held  by  adverse  title.  The 
circuit  decree  refuses  to  the  plaintiff  the  relief  he  seeks,  and  has 
no  other  result.  It  does  not  conclude  the  claims  of  any  person 
who  is  not  a  party  nor  a  privy  to  the  suit. 

Upon  the  question  of  fact,  whether  the  Foster  and  Mullinax 
tracts  were  purchased  with  the  trust  funds  of  the  defendant,  this 
Court  will  not  review  closely  the  judgment  of  the  Chancellor. 
The  proof  of  the  fact  is  not  direct  and  precise,  but  is  sadsfactorir 
ly  deduced  from  all  the  circumstances  of  the  case.  Granting  that 
it  might  be  insufficient  to  induce  the  active  interposition  of  the 
Court  in  favor  of  the  defendant,  if  she  were  claiming  a  remedy, 
it  affords  abundant  justification  to  the  Court  in  staying  its  hand, 
and  leaving  the  parties  where  they  are  found. 

The  conclusion  of  the  Chancellor  as  to  the  fact,  is  assailed, 
principally,  under  the  third  ground  of  appeal,  upon  the  assumption, 
that  by  the  sale  of  the  homestead  to  Finch,  the  intestate  convert* 
ed  into  money  an  interest  in  remainder  to  which  he  was  legally 
entitled ;  and  that  he  invested  this  money  in  the  two  tracts  now 
in  controversy. 

K  the  remainder  in  the  homestead  were  at  first  purchased  by 
MulUns  and  wife  from  Austin  and  wife,  with  the  trust  funds  of 
defendant,  the  trusts  would  follow  the  re-investment ;  upon  gene- 
ral principles,  and  according  to  the  express  terms  of  the  settle- 
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ment  of  D.  Mullins.  That  this  remainder  was  so  purchased,  can 
hardly  be  doubted,  if  we  bear  in  mind  that  this  purchase  was 
made  three  months  after  the  settlement,  and  little  longer  after  the 
marriage  of  Mullins  and  wife ;  and  that  Mullins  had  no  means  of 
his  own. 

Supposing,  however,  that  D.  Mullins  contributed  from  his  pri- 
rate  resources  to  the  purchase  of  this  remainder,  still  he  would 
not  be  entitled  in  equity,  to  any  portion,  during  the  life  of  his 
wife,  of  the  proceeds  of  a  subsequent  sale  of  the  whole  estate  in 
the  land.  Jane  Mullins,  under  the  will  of  her  former  husbuid, 
Was  entitled  to  an  estate  for  life  in  this  land,  and  this  estate  was 
settled  to  her  sole  and  separate  use  by  the  deed  of  D.  Mullins. 
Afterwards  Mullins  and  wife  acquired  an  estate  in  entirety  in  the 
remainder  in  fee.  These  estates  will  not  be  suffered  to  coalesce. 
There  would  be  no  merger  of  such  estates  at  law.  The  title  of 
one  of  Mr.  Preston's  chapters,  in  his  treaties  on  merger,  is :  *  The 
freehold  of  the  wife  will  not  in  any  case  merge  in  the  freehold  of 
the  husband.'  Where  the  husband  has  a  freehold  and  also  the  fee 
in  right  of  his  wife,  and  there  is  no  particular  reason  for  keeping 
the  estates  apart,  the  law  permits  the  merger ;  but  if  one  of  the 
estates,  the  freehold  or  the  fee,  be  held  by  entirety,  as  in  this  case, 
the  reason  for  exemption  from  merger  is  applicable.  (Preston  on 
Merger,  308 ;  Shep.  Touch.  816.)  K  there  had  been  a  legal 
merger,  that  would  not  be  permitted  in  this  Court  to  defeat  equi* 
table  estates  and  interests.  {Thorn  vs.  Newman^  8  Swan.  603; 
Nwne  vs.  Terworihj  lb.  608.)  Much  less,  where  there  is  no  legal 
merger,  will  this  Court  introduce  the  doctrine  of  merger  intQ 
trusts,  merely  for  the  purpose  of  defeating  equities,  and  destroy* 
ing  its  own  jurisdiction  in  the  protection  of  the  interests  of  mar* 
ried  women.  ( Whittle  vs.  Senning^  2  Phil.  731.)  The  rules  of 
this  Court  for  the  protection  of  married  women  are  designed  to 
protect  them  against  the  influence  of  their  husbands,  when  ex- 
ercised for  appropriating  to  themselves  property  which  the  wives 
ought  to  enjoy.  The  Court  will  protect  the  reversionary  in- 
terest of  the  wife  in  personalty,  by  considering  it  still  rever- 
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sionary,  notwithstanding  all  interested  in  the  precedent  estate, 
by  surrender  or  otherwise,  may  attempt  to  unite  all  parts  of  the 
estate  in  her  person,  for  the  purpose  of  enabling  her  to  dispose 
of  the  whole.  (  Whittk  vs.  Henning.)  The  Court  will  not  con- 
sent that  she  shall  waive  her  chances  of  survivorship.  The  wife, 
in  the  present  instance,  equally  needs  this  protection  as  to  her 
real  estate.  It  is  doubtful,  whether  a  life  estate  in  the  wife  is  her 
inheritance,  in  the  sense  in  which  the  word  is  used  in  our  statute, 
prescribing  a  form  by  which  she  may  convey  her  inheritance,  (a) 
At  least,  equity  requires  us  to  consider  the  proceeds  of  the  sale 
of  her  land  as  still  retaining  the  incidents  of  the  original  estate — 
and  that  she  is  still  entitled  to  the  income  for  her  separate  use 
for  life,  with  the  chance  of  taking  the  whole  capital  by  survivor- 
ship, as  an  incident  of  the  estate  by  entirety.  According  to  this 
view,  D.  Mullins  was  not  entitled  to  appropriate  to  his  own  use 
any  portion  of  the  money  received  from  Finch,  the  vendee. 

We  concur  with  the  Chancellor,  that  D.  Mullins  is  not  entitled 
to  a  present  interest  of  one-third  of  the  estate  conveyed  by  his 
deed.  It  would  be  a  preposterous  construction,  which  would  give 
him  a  right  to  immediate  re-conveyance  of  one-third  of  the  estate, 
when  he  expressly  gives  the  whole  to  his  wife  for  life,  and  also 
gives  to  her  the  right  to  dispose  of  two-thirds  thereof  by  will. 
His  claim  to  the  re-conveyance  of  one-third  is  subject  and  subse- 
quent to  these  rights  of  the  wife. 

It  is  ordered  and  decreed,  that  the  decree  be  affirmed,  and  the 
appeal  be  dismissed. 

JoHNSTOK  and  Daboan,  CC,  concurred. 

DuKKiK,  Ch.,  absent  at  the  hearing. 

Decree  affirmed. 

(a)  Eay%  t8.  Hay%^  6  Rich.  81. 
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Samuel  Meek  vs.  W.  H.  B,  JHchardeon  and  other e* 

The  praotiee,  under  the  rules  of  Court,  maj  be  moulded  at  the  discretion  of  tiie 
(Hiancellar,  so  as  to  meet  the  exigencies  of  the  case,  and  to  promote  the  ends  of 
justice :  and  with  this  purpose  he  may  suspend  their  operatlom  in  particular 
cases,  where  justice  seems  to  require  it ;  observing  them  as  a  general  chart  by 
which  the  proceedings  of  the  Court  are  to  be  conducted,  where  no  special  equity 
makes  a  deyiation  proper. 

fi^m  the  exercise  of  such  discretioti  on  the  part  of  tiie  Chancellor,  in  enforcing 
or  suspending  the  rsAas,  no  appeal  lies. 

Before  Dargan,  Ch*  at  Sumter^  June^  1851. 

The  bill  in  this  case  was  filed  April  16,  1851,  and  on  April  21, 
subpoenas  to  answer  were  duly  served  on  the  defendants,  who  re- 
sided about  thirty  miles  from  the  Court  House.  On  June  2,  the 
bill  was  taken  pro  confeseo.  On  Tuesday,  June  8,  the  sitting  of 
the  Court  for  Sumter  commenced,  and  on  that  day  the  order  pro 
co7tfes9o  was  set  aside  as  to  the  defendant,  W.  fi.  B.  Richardson, 
atid  he  filed  his  answer.  On  Wednesday,  the  case  Was  continued, 
and  on  Friday,  June  6,  the  other  defendants,  John  P.,  James  B., 
Thomas  C.  and  Richard  C.  Richardson,  moved,  by  their  solicitors, 
F.  J.  &  M.  Moses,  that,  as  against  them,  the  order  pro  confeeeo  be 
set  aside,  and  that  they  have  time  to  answer.  In  support  of  the 
motion,  an  affidavit  and  statement  were  submitted,  as  follows : 

^^  Thomas  0.  Richardson,  one  of  the  defendants  to  the  case  of 
Samuel  Meek,  makes  oath  that  on  21st  April  last,  he  was  served 
with  process  of  «*ip.  ad  reep.;  that  his  brothers  John  and  James 
B.  were  also  served.  That  at  request  of  his  brothers,  he  wrote  to 
Col.  Moses  to  engage  his  services,  and  begging  to  be  informed 
what  they  must  do  in  the  matter.  That  it  turned  out  that  Col. 
Moses  was  in  Charleston,  and  on  the  first  Tuesday  of  the  sitting 
of  the  Appeal  Court,  he  met  Col.  Moses  at  the  depot,  who  had 
not  then  received  the  letter,  and  it  was  agreed  between  him  and 
Col.  M.,  that  as  soon  as  Col.  M.  returned  from  Columbia  he  would 
write  by  mail  to  defendant  when  to  come  up.  That  Col.  Moses 
has  informed  him  that  he  wrote  a  joint  letter^to  deponent  and  bis 
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brothers^  informing  them  he  was  at  home,  and  they  must  come  np 
before  first  Monday  in  Jnne  to  file  their  answers.  He  swears  that 
to  this  day  he  has  nerer  reeeited  the  letter  or  heard  of  it  from 
either  of  his  brothers,  and  believes  it  was  nerer  received.  Thai 
waiting  to  hear  from  Col.  Moses  l^ey  did  not  come  up,  and  only 
now  came  npon  his  sending  an  express  down  for  them.  He  swears 
h  was  entirely  from  the  fact  that  his  action  was  to  depend  on  the 
notice  of  Ool.  Moses,  that  he  did  not  come  np ;  that  the  complain- 
ant has  not  a  shadow  of  law,  justice  or  morality  in  the  claim  he 
has  set  tip  against  him,  and  to  deprive  them  of  the  opportunity  of 
answering,  under  the  circumstances,  would  be  ineqmtable.  This 
deponent  farther  says,  he  informed  his  brothers  of  the  under- 
standing with  Col.  Moses :  deponent  swears  he^did  not  know  the 
Court  was  sitting  until  the  messenger  of  Col.  M.  came  down." 

^^  Defendants'  solicitor  stated  that  an  affidavit  was  ihen  in  the 
course  of  writing,  nearly  completed  by  Richard  C.  Richardson, 
another  of  defendants. 

"  The  Chancellor  said  it  was  unnecessary,  as  he  would  regard 
the  affidavit  already  made  as  extending  to  all  the  defendants. 

"  Mr.  F.  J.  Moses,  defendants'  solicitor,  submitted  the  follow- 
ing statement,  affidavit  to  which  was  dispensed  with  by  complain* 
ant's  solicitor. 

"  That  about  the  last  of  April,  1861,  he  met  Rifcard  C.  Rich- 
ardson in  Charleston ;  that  said  Richardson  expressed  gratification 
at  meeting  him,  stating  that  he  desired  to  see  him  on  business ; 
that  he  had  been  served  with  a  writ  by  one  Samuel  Meek^  requir- 
ing him  to  appear  at  Sumter  Court  House  in  ten  days,  and  he  did 
not  desire  to  be  guilty  of  any  neglect  in  making  his  defence ; 
wished  it  attended  to.  Counsel  explained  the  process  to  him,  in- 
forming him  he  would  have  to  answer,  which  he  could  not  do  with- 
out a  copy  of  the  bill ;  that  he  would  leave  Charleston  (as  he  ex- 
pected) on  30th  April,  go  to  the  Court  of  Appeals  at  Columbia 
the  week  following,  and  on  his  return  from  Court  of  Appeals^ 
would  write  him  when  to  come  up,  and  prepare  his  answer. 

^^  That  on  Tuesday  morning,  the  6th  May,  Mr.  Moses,  on  his 
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way  to  the  Court  of  Appeab,  met  at  Middleton  depot,  the  de* 
fendant,  Thomaa  C.  Richardson,  who  informed  him  of  the  suit  by 
Meek,  and  the  wish  of  his  brothers  and  himself  to  engage  his 
professional  services ;  that  he  had  written  a  letter  to  Mr.  M.  on  the 
sabject,  which  letter  Mr.  M.  had  not  then  received. 

^^  Mr.  M.  informed  him,  that  on  his  return  from  the  Appeal 
Court,  he  would  write  to  him  and  his  brothers,  informing  them 
when  they  must  come  up  and  attend  to  the  filing  of  the  answer, 
&c.  That  on  his  return  from  Court  of  Appeals,  which  was  on  the 
night  of  May  8,  he  found  at  his  office  the  letter  alluded  to  by  said 
T.  C.  Richardson,  dated  April  30,  post-marked  May  1. 

^^  Mr.  M.  further  states,  that  within  at  farthest,  as  he  thinks, 
two  days  after  his  return  home,  he  wrote  a  letter  by  mail  addressed 
to  John  P.  Richardson,  James  B.  Richardson,  and  Thomas  C. 
Richardson,  at  Fulton  post  office,  informing  them  they  must  come 
up  before  the  first  Monday  in  June,  to  prepare  the  answer  in  the 
Meek  case,  and  that  by  same  mail,  he  addressed  a  letter  to  the 
same  effect  to  the  said  Richard  C.  Richardson. 

"  That  during  the  term,  as  they  did  not  come  up,  on  Wednesday 
evening,  he  sent  a  letter  down  for  them,  and  three  of  them  ap- 
peared in  Court  at  its  opening  on  Frjiday  morning,  and  submitted 
the  motion  above  set  forth." 

As  stated  in  the  brief,  his  Honor  the  Chancellor  said,  that  if  he 
considered  he  had  any  discretion  in  the  matter,  the  cause  shewn 
was  abundant  for,  its  exercise  in  favor  of  the  application,  but  that 
as  he  regarded  his  hands  tied  by  the  rule  of  Court,  he  was  obliged 
to  overrule  the  motion. 

The  defendants  appealed,  on  the  grounds : 

1.  Because,  under  the  circumstances,  the  said  order  should  havtd 
been  granted. 

2.  Because  the  Court  has  the  entire  control  over  the  pleadings 
of  a  cause,  and  the  right  to  permit  an  answer  to  be  filed  at  any 
time,  when  by  so  doing  the  complainant  oould  in  no  wise  be  pre- 
judiced. 

8.  Because  the  cause  having  been  continued,  the  oomplwiant 
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could  not  have  been  delayed  or  otherwise  prejudiced  by  the  mo- 
tion. 

4.  Becanse  the  failure  to  file  the  answer  on  the  day  of  the  meet- 
ing of  the  Court  was  the  effect  of  accident  and  surprise,  from 
which  the  said  defendants  were  entitled  to  relief,  and  the  refusal 
of  leave  to  do  so,  would  seriously  affect  them  in  their  defence  on 
tiie  merits  of  the  case. 

F.  J.  MoaeSj  for  appellants. 

DeSattssurey  contra. 

The  opinion  of  the  Court  was  delivered  by 

Dargan,  Ch.  I  did  not  hold  on  the  circuit,  as  the  brief  repre- 
sents, that  there  were  no  circumstances  under  which  the  Chan- 
cellor could  exercise  the  discretion  of  relaxing  the  36th  rule  of 
Court.  On  the  contrary,  I  said,  distinctly,  that  there  were  extra- 
ordinary circumstances^  such,  for  instance,  as  accidents  resulting 
from  the  act  of  Ch>d,  which  would  justify  the  Chancellor  pro  hoe 
vice  to  set  aside  the  rule,  and  to  permit  the  answer  to  be  filed  on 
such  equitable  conditions  as  he  might  think  proper  to  impose. 
And  I  put  cases  by  way  of  illustrating  my  vieWs.  I  said,  that  if 
the  omissipn  was  occasioned  by  sickness,  or  any  other  calamity  or 
misfortune,  which  occasioned  the  answer  not  to  be  filed  in  time,  I 
would  feel  myself  authorized  to  interpose.  But  I  did  not  consider 
the  case  as  falling  within  that  class.  It  was  an  omission,  which 
did  not  result  from  calamity,  misfortune,  sickness  or  inevitable  ac- 
cident. In  the  case  made  by  the  affidavits,  and  similar  cases,  I 
considered  the  rule  as  of  imperative  obligation,  and  in  reference 
to  such  cases,  used  language  very  much  like  that  imputed  to  me  in 
the  brief. 

It  is  the  opinion  of  this  Court,  that  the  practice  under  the  rules, 
may  be  moulded  at  the  discreticm  of  the  Chancellor,  so  as  to  meet 
the  exigencies  of  the  case,  and  to  promote  the  ends  of  justice. 
And  with  this  purpose  in  view,  he  may  suspend  their  operation  in 
particular  cases,  where  justice  seems  to  require  it ;  observing  them 
as  a  general  chart  by  which  the  proceedings  of  the  Court  are  to 
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be  conducted^  where  no  spedal  equity  makea  a  deyiation  proper*. 
At  the  same  time  it  is  the  clear  doctrine,  that  the  exercise  of  such 
a  discretion  on  the  part  of  the  Chancellor,  in  enforcing  or  sus- 
pending the  rules,  is  not  a  matter  from  which  an  appeal  will  lie. 
Where  there  is  a  right  to  exercise  discretion,  there  is  no  ri^t  of 
appeal  firom  its  exercise. 

I  am  now  persuaded,  that  I  had  a  greater  latitude  of  discretion 
than  I  had  supposed  on  the  circuit.  As  the  parties  and  their 
counsel  did  appear  to  have  used  a  considerable  degree  of  diligence, 
with  my  present  views,  if  the  case  were  now  before  me,  I  should 
allow  the  defendants,  on  the  case  made,  to  file  their  answers.  On 
this  statement  to  the  other  members  of  the  Court,  and  on  my  own 
motion,  this  Court  has  consented  to  reverse  the  decision  of  th^ 
circuit  Court,  and  to  grant  the  defendants  leave  to  file  their  an- 
swers. 

It  is  ordered  and  decreed,  that  the  order  pro  confeaso  be  set 
aside;  that  the  defendants  have  leave  to  file  their  answers  on  ox 
before  the  first  day  of  March  next. 

Johnston,  Dunkin  and  Waedlaw,  CC.  conenrred. 

Beemon  reverued. 


John  Petttis  and  other$  vs.  W.  J.  Olawaon  and  other$. 

Where  on  the  last  annnal  rettim  of  an  adminiitrator  with  the  will  annexed,  tiit 
ordinary  stmck  a  balance,  and  gaTe  him  a  certificate  that  the  balance  thuB  at- 
oertained  was  the  sum  due  by  him  on  his  accoxmts, — heldf  that  such  Act  of  thfi 
administrator,  having  been  done  in  a  public  office,  open  for  the  information  of 
parties  interested,  and  purporting  to  be  a  final  settluneat,  gaTt'ourreney,  tscm 
its  date,  to  the  statute  of  limitations;  and  that  such  of  the  legatees  as  wear* 
then  adult,  or,  being  infants,  failed  to  prosecute  their  rights  against  the  admin- 
istrator within  the  statutory  period  after  arriying  at  age,  were  barred. 

Upon  demands  not  bearing  Interest  at  law,  equity  usually  allows  interest,  but  may 
its  discretion  withhold  it 
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JU  luchsi  oaanot  be  hnpnted  to  an  isfaat,  he  should,  it  seems,  tktw.j8  be  allowed 
interest  where  he  proeeoutes  his  rif^ts  within  the  statutory  period  after  arriTing 
at  age. 

In  charging  an  administrator  with  interest,  not  only  should  all  fiinds  received  in 
the  current  year  be  r^;arded  as  unproductiye  untQ  the  olose  of  it,  but  all  ex- 
penditures in  the  course  of  the  year  should  be  regarded  as  made  before  Ihe  bal- 
ance is  struck,  to  bear  interest. 

Before  an  administrator  should  be  charged  withnotes  marked  by  Che  appraisers  on 
the  iuTentory  as  good,  there  should  be  some  proof  of  their  collection,  or  of 
negligence  in  colleetlng. 

B^are  Wabdlaw,  Ch.  at  Yarky  Juncj  1851. 

"Waedlaw,  Ch.  This  stdt  is  hrought  by  the  legatees  and  re- 
presentatives of  legatees  of  J.  D.  0.  K.  PettilS  for  an  account 
and  settlement  of  his  estate. 

J.  D.  0.  K.  Pettus  died  October  29,  1821,  leaving  of  force  his 
will  dated  March  24,  1819,  whereby  he  gave  his  estate,  after  the 
payment  of  his  debts,  in  unequal  portions  to  his  wife,  Violet,  and 
his  two  children,  living  at  the  date  of  the  will,  Stephen  and  Han- 
nah M.  A.     Another  son,  John,  was  bom  to  the  testator  May  16, 

1821,  about  8 J  years  after  the  birth  of  Hannah,  and  5  years  after 
the  birth  of  Stephen.  Stephen  Pettus,  senior,  administered  with 
the  "will  annexed,  and  on  January  8,  1822,  sold  the  whole  estate, 
except  two  negroes,  Ellick  and  Venus,  which,  after  being  hired  out 
one  year,  were  delivered  to  the  widow,  Violet,  under  the  bequest 
of  them  to  her  for  life.  The  said  administrator  made  annual  re- 
turns of  his  transactions  for  several  years,  not  including,  however, 
charges  for  interest  on  annual  balances,  nor  credits  for  commis- 
sions. In  the  last  of  these  annual  returns,  on  January  5,  1829, 
the  balance  appearing  against  the  administrator  on  his  whole  re- 
ceipts and  expenditures,  is  $288  96|,  and  the  ordinary  gave  the 
administrator  a  certificate  that  this  sum  was  the  balance  due. 
Violet  Pettus  removed  with  her  children  to  North  Carolina  in 

1822,  and  died  therp  February  21, 1829.  No  administration  here 
has  been  taken  out  on  her  estate.  Her  sealed  note  for  $336  15, 
for  purchases  at  the  administrator's  sale  of  her  husband's  estate,  is 
produced  as  unpaid.    In  1845,  Thomas  Roswell,  who  had  married 
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Hannah,  daughter  of  testator,  cited  the. administrator,  Stephen 
Pettus,  before  the  ordinary  to  accorint,  but  no  decree  was  made 
by  the  ordinary.  Stephen  Pettus,  senior,  died  in  1846,  and  de- 
fendant, Clawson,  administered  upon  his  chattels  and  credits. 
Stephen  Pettus,  junior,  and  Hannah  Roswell  have  also  died  at 
dfektes  not  appearing.  The  original  bill  in  this  case  was  filed  May 
14, 1847,  by  John  Pettus,  Thomas  Roswell  and  his  infant  daughter, 
Mary  V.  Roswell,  all  residents  of  North  Carolina,  against  W.  J. 
Clawson,  administrator  of  Stephen  Pettus,  senior ;  and  afterwards, 
in  1848  or  1849,  on  a  day  not  appearing  by  my  copy,  a  supple- 
mental bill  was  filed  by  J.  C.  Smith,  as  administrator  of  Hannah 
Roswell  and  Stephen  Pettus,  jr. 

The  commissioner  of  the  Court  being  defendant,  the  matters  of 
account,  all  equities  being  reserved,  were  referred  specially  to  J. 
B.  Smith,  a  solicitor  of  the  Court.  To  his  report,  and  to  the  ac- 
companying evidence  in  writing,  I  refer  for  any  further  statement 
of  the  facts  which  may  be  necessary. 

The  report  of  the  special  commissioner  is  well  considered  and 
clear,  but  I  think  fails  in  giving  proper  influence  to  the  lapse  of 
time.  Applying  rules  fit  enough  for  recent  administrations,  the 
commissioner  has  attained  the  startling  result,  that  ihe  estate  of 
Stephen  Pettus,  senior,  was  indebted,  on  June  17,  1851,  on  his 
administration  of  the  estate  of  J.  D.  0.  K.  Pettus,  in  the  sum  of 
(4,268  10,  and  this  he  distributes,  on  principles  which  seem  un- 
exceptionable, among  the  widow  and  children  of  testator  or  their 
representatives.  At  the  day  of  filing  the  bill  in  this  case,  which, 
when  filed,  presented  regularly  the  claim  of  John  Pettus  only, 
there  had  been  the  lapse  of  more  than  25  years  from  the  grant  of 
the  administration  to  the  defendant's  intestate,  more  than  18  years 
from  the  last  authentic  act  of  the  intestate  in  the  administration, 
and  five  years,  lacking  a  day,  from  the  maturity  of  the  statutory 
legatee,  the  youngest  of  the  original  parties  in  interest ;  and,  in 
the  meantime,  trustee  and  beneficiaries,  except  one,  had  all  died. 

The  citation  to  account  before  the  ordinary  does  not  obstruct 
the  immunity  from  time,  because  it  was  abortive  and  not  pursued 
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idthiii  reasonable  time  by  subsequent  proceedings,  and  instituted 
irregularly  by  the  applicant  alone,  if  his  wife  were  alive,  and  not 
officially  if  she  were  dead.  Acts  done  in  a  public  office,  open  for 
the  information  of  parties  interested,  must  be  taken  notice  of  by 
them ;  (Pay n«  ^  HarrU^  3  Strob.  Eq.  42) ;  and  if  Stephen  Pettus's 
return  to  the  ordinary  of  January  6,  1829,  had  purported  more 
clearly  to  be  a  full  execution  of  his  trust,  the  claims  of  all  the 
plaintiffs  might  have  been  considered  as  barred  by  the  statute  of 
limitations,  except  that  of  John  P^us,  saved  by  a  day.  Under 
all  the  circumstances,  the  claims  of  the  plaintiffs  must  be  restricted 
to  the  narrowest  limits  consistent  with  the  rules  and  principles  of 
the  Court.  In  my  judgment,  the  plaintiffs  are  not  entitled  to 
more  than,  taking  the  burden  of  proof,  to  surcharge  and  falsify 
the  accounts  current  of  Stephen  Pettus,  in  order  to  ascertain  the 
amooiit^  of  the  surplus  he  owed,  as  administrator,  to  the  legatees, 
on  January  5,  1829,  allowing  the  defendant  the  same  privilege  of 
correction.  Thus  interest  against  the  administrator  to  the  time 
mentioned  and  commissions  in  his  behalf,  and  other  receipts  and 
expenditures  by  him,  actually  proved,  may  be  taken  into  the  cal- 
culation, and  other  mistakes  may  be  corrected.  I  am  not  satisfied 
with  the  mode  of  calculating  interest  pursued  by  the  commissioner, 
in  ascertaining  the  balance  due  on  January  5,  1829,  although  he 
seems  to  be  justified  by  the  case  of  Davii  vs.  Wright^  (2  Hill, 
560).  It  is  so  difficult  to  save  the  most  honest  and  diligent  trustee 
from  loss  by  the  moth  of  interest,  that  not  only  should  all  funds 
received  in  the  current  year  be  regarded  as  unproductive  until  th^ 
close  of  it,  but  aU  expenditures  in  the  course  of  the  year  should 
be  regarded  as  made  before  the  balance  is  struck,  to  bear  interest; 
such  mode  of  calculation  is  adopted  in  the  offices  more  particularly 
under  my  observation  (a). 

I  am  further  of  the  opinion,  that,  under  the  circumstances  of 
this  case,  the  sum  thus  ascertained  to  be  in  the  hands  of  the  ad- 
ministrator, on  January  5,  1829,  should  bear  interest  only  from 
the  filing  of  the  bill.     Interest  is  not  incident  in  strict  right  to 

(a)  Vide  Dixon  vb.  Emter,  8  Hill,  204 ;  Duncan  w.  Tohm,  Chev.  Eq.  148. 
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mere  delay  of  pajmenty  onleM  it  be  secured  by  contract,  or  folloir 
a  breach  of  trust.  {SeU  vs.  Free,  1  Swan,  90 ;  GHttme  yb.  Steelej 
lb.  199;  Pa^ne  ^  Harri$y  8  Strob.  Eq.  44;  Smith  vs.  Etmt,  8 
Bich.  Eq.  466;  Ikme  vs.  Wright,  2  HiU,  667.)  In  Uie  last  case 
it  is  said,  ^^  Interest  is  given  as  legal  damages  for  the  nnlawfnl  de- 
tention of  a  debt ;  can  there  be  any  unlawful  detention  when  there 
is  no  one  authorieed  to  receive  ?  It  is  clear  thwe  cannot  be ; 
when  a  day  is  fixed  for  payment  of  an  ascertained  sum,  and  it  is 
not  then  paid,  interest  is  g^ierally  the  necessary  consequence  of 
the  neglect ;  but  to  this  position  are  some  exceptions.  In  this  case, 
when  was  the  debt  payable  ?  ^  On  demand '  is  the  answer.  Th^re 
could  be  no  demand  until  administration  was  granted,  and  hence 
interest  was  not  recoverable  sooner."  So,  in  the  present  case,  the 
lack  of  authority  for  any  person  to  receive  the  shares  of  the  in- 
fant legatees,  and  their  own  laches,  after  maturity,  in  demanding 
payment,  justify  ike  exercise  of  a  sound  discretion  in  refusing  in- 
terest. 

The  defendant  filed  various  exceptions  to  the  ccnnmissioner's 
report,  and  I  have  already  availed  myself  of  the  sixth  objection 
to  the  general  principles  of  the  report,  to  express  my  views  on  the 
equities  reserved.  I  shall  notice  cursorily  some  of  the  others, 
principally  for  the  sake  of  illustration* 

The  first  objects  to  the  allowance  of  $128  89  of  notes,  and 
$30  60  of  adcounts,  marked  by  the  apprusers  on  the  inventory  as 
good,  not  charged  by  the  ordinary,  nor  'proved  to  be  collected  by 
the  administrator.  I  think  plaintiffii  are  bound  to  furnish  some 
proof  of  the  collection  of  these  demands,  or  of  negligence  in  col- 
lecting. 

The  second  objects  to  the  allowance  of  certain  sunra  received  on 
Ji.  fas.  of  intestate,  and  another  sum  for  rent.  These  items  seem 
to  be  fairly  proved  by  plainti&,  in  surcharge  of  the  accounts 
current. 

The  third  objects  to  the  omission  of  various  items  of  credits 
allowed  by  the  ordinary.  The  omission  was  not  verified  to  mj 
satisfaction  in  most  of  the  instances.     The  payment  of  $66  72  on 
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Alexander's  no^  was  gofficiently  Touehed,  and  was  omitted  bj  in- 
advertence and  sho^d  be.  allowed.  The  items  of  $683  64  and 
$78,  Touched  by  the  receipts  of  Vi<det  Pettus,  as  paid  for  the 
board  of  her  children  and  medicines  for  diem,  are  not  sufficiently 
falsified  by  the  proof  that  her  relations  and  neighbors  are  ignor- 
ant and  dbtrustful  of  her  receiving  these  sums.  The  other  rea- 
son assigned  for  rejecting  these  items,  that  her  share  in  the  estate 
should  be  set  off  against  these  claims,  cuinot  operate  in  a  suit  to 
which  she  is  no  party.     These  should  be  reeonmdered. 

The  fourth  objects  to  the  exclusion  of  interest  accruing,  after 
the  sale  bill  fell  due,  on  demands  bearing  interest,  and  the  costs 
paid  by  the  administrates  and  allowed  by  the  ordinary.  On  this 
point  the  commissioner  has  followed  the  general  rule,  but  it  de- 
serves his  reconsideration,  whether  actual  payments,  so  long  made 
and  so  proved,  should  be  set  afloat  on  a  naked  presumption.  It 
would  be  more  satisfactory  to  have  express  evidence  that  the  ad- 
ministrator, with  funds  in  his  hands,  did  not  promptly  pay,  when 
presented,  demands  so  obviously  just  as  to  need  no  litigation.  An 
original  debtor  is  in  de&ult  if  he  does  not  punctually  fulfil  hia 
omtraets ;  but  one  made  a  debtor  by  relation,  may  know  nothing 
of  the  justness  of  the  claims  upon  him,  or  even  of  their  existence  ; 
some  of  the  debts,  upon  which  the  interest  (which  has  been  re- 
jected) accrued  after  the  sale  notes  fell  due,  were  owing  to  creditors 
in  another  State.  We  must  not  expect  from  trustees  more  than 
the  ordinary  diligence  of  men  in  their  own  affairs. 

The  fifth  exception  complains  that  the  commissions  has  placed 
the  debts  and  credits  in  years  different  from  those  in  which  they 
are  set  down  in  the  accounts  current,  audited  by  the  ordinary.  Aa 
I  understand  the  matter,  these  changes  have  been  Hiade  in  con- 
formity to  the  dates  of  the  vouchers  themselves,  and  amount 
merely  to  die  correction  of  mistakes. 

It  is  ordered  and  decreed,  that  the  r^)ort  be  recommitted  to  the 
q>ecial  c<»nmisaioner,  to  be  reformed  according  to  the  principles 
of  this  opinion,  with  l^ve  to  either  of  the  parties  to  offer  addi- 
tional evidence. 
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The  complainants  appealed,  on  the  following  grounds,  viz : 

1.  Because,  according  to  the  decree,  interest  on  the  amount  in 
the  hands  ot  Stephen  Pettus,  administrator  of  J.  D.  0.  K.  Pettus, 
on  5th  January,  1829,  is  onlj  to  be  calculated  from  the  date  of 
the  filing  of  the  bill  in  this  case— when  it  is  submitted  that  inter- 
est should  be  charged  from  said  6th  of  January,  1829,  and  that 
under  the  circumstances  of  the  case,  as  proved,  it  would  be  against 
equity  and  right  to  restrict  interest  as  allowed  in  the  decree. 

2.  Because,  at  all  events,  interest  should  be  allowed  from  the 
time  of  the  citation  to  account  before  the  ordinary,  and  it  is  re- 
spectfully submitted,  that  the  Chancellor  was  mistaken  as  to  the 
fact  of  said  citation  being  irregularly  issued  and  not  prosecuted 
with  due  diligence,  it  being  proved  that  both  Roswell  and  wife 
were  parties  to  the  proceedings  in  the  ordinary's  court,  and  that 
the  bill  in  this  case  was  filed  shortly  after  the  death  of  Stephen 
Pettus  and  in  due  time. 

8.  Because,  it  is  submitted,  that  the  mode  of  computing  inter* 
est  adopted  by  the  referee  in  this  case  is  correct  and  proper  ;  and 
that  an  administrator  ought  not  to  be  permitted,  having  funds  in 
his  hands  to  pay  debts,  to  suffer  interest  on  these  demands  to  ac- 
crue against  the  estate,  and  to  derive  benefit  to  himself  firom  his 
negligence. 

4.  Because  his  Honor  held  that  the  complainants  should  furnish 
evidence  that  Stephen  Pettus,  administrator,  had  collected  the 
notes  and  accounts  inventoried  by  him  as  good,  when,  it  is  re- 
spectfully submitted,  the  burthen  of  proof  should  be  thrown  on 
the  defendant,  and  the  complainants  showed  enough  by  producing 
the  inventory. 

5.  Because,  it  is  submitted,  his  Honor  erred  in  holding  the  de- 
fendant was  entitled  to  a  credit  of  $688,  and  also  of  $78  for 
charges  of  Violet  Pettus  against  her  children  for  board  and  medi- 
oine,  when  there  was  not  only  the  absence  of  all  proof  to  shew  the 
payment  of  these  sums,  but  abundant  evid^ice  to  shew  said  child- 
ren were  maintained  by  their  grandfather,  and  not  by  Violet 
Pettus* 
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6.  Because,  if  said  sums  of  $683  and  $78  are  allowed  as  cre- 
dits to  the  defendant,  the  same  should  be  taken  from  the  share  of 
Violet  Pettus,  and  the  complainants  should  be  charged  with  no 
part  of  same. 

WitliamSy  for  appellants. 

Wttherspooriy  contra. 

The  opinion  of  the  Court  was  delivered  by 

Dargan,  Ch.  J.  D.  0.  K.  Pettus  died  24th  October,  1824, 
having  duly  executed  his  will,  whiph  bears  date  the  24th  of  March, 
1819.  The  testator  disposes  of  his  whole  estate  in  unequal  pro- 
portions, in  favor  of  his  wife,  Violet,  and  his  two  children  then  in 
esse :  namely,  Hannah,  bom  in  1817,  and  Stephen,  bom  in  the 
year  1816.  After  the  execution  of  the  will,  to  wit,  on  the  16th 
May,  1821,  John,  another  son,  was  bom  to  the  testator ;  for  whom^ 
as  bom  after  its  execution,  the  will  made  no  provision.  As  a  pre* 
termitted  child,  (according  to  the  mles  of  law  upon  the  subject,) 
John  is  entitled  to  be  let  into  the  possession  and  enjoyment  of  a 
portion  of  his  father's  estate  disposed  of  by  the  will.  His  share 
is  to  be  raised  by  contributions  from  the  legacies  given  to  the  other 
children ;  and  in  amount  must  equal  the  average  of  those  legacies. 

One  Stephen  Pettus  became  the  administrator,  with  the  will  an- 
nexed, and  on  the  8th  January,  1822,  sold  the  whole  estate,  with 
the  exception  ^  two  negroes,  which  were  disposed  of  according  to 
the  bequests  of  the  will.  He  made  annual  returns  of  his  accomits 
with  the  estate,  to  the  ordinary,  for  several  years ;  in  the  last  of 
which,  made  on  the  5th  January,  1829,  the  balance  iq)pearing  against 
the  administrator  on  account  of  his  whole  receipts  and  disbursements, 
is  $288.96.  The  ordinary  then  gave  him  a  certificate,  that  this  sum 
was  the  balance  due  by  him  to  his  testator's  estate.  Violet  Pettus, 
,(the  testator's  widow,)  removed  with  her  children  to  the  State  of 
North  Carolina  in  1822,  wliere  she  continued  to  reside  until  her 
death  in  Febraary,  1829.  The  children,  and  the  heirs  at  law  and 
distributees  of  those  who  are  dead,  have  resided  in  that  State  ever 
since.     There  has  been  no  administration  upon  the  estate  of  Vlo- 
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let  Pettus.  In  1845,  Thomas  Roswell,  who  had  intennarried  with 
Hannah  Pettus,  (the  daughter  of  the  testator,)  cited  Stephen 
Pettns,  the  administrator,  before  the  ordinary  to  account ;  but  the 
ordinary  made  no  decree,  and  the  proceedings  had  no  result. 
Stephen  Pettus,  jr.,  and  Hannah  Roswell  also  died  before  the  in- 
stitution of  this  suit ;  and  their  representatives  are  parties  to  this 
bill,  claiming  an  account  of  the  administration  of  the  testator's 
estate.  Stephen  Pettus,  sen.,  also  died,  (in  1846,)  and  Clawson, 
the  defend^it,  is  the  administrator  of  his  estate  ;  and  resists  the 
daim  to  account  on  various  grounds ;  of  which,  those  that  are 
deemed  material,  will  be  hereafter  considered.  There  has  been  a 
report  i:^on  the  accounts  from  a  special  referee,  (the  Commissioner 
of  the  Court  being  the  administrator  of  Stephen  Pettus,  senior.) 
Exceptions  were  taken  to  the  report :  and  from  the  Chancellor's 
decree  upon  the  report  and  exceptions,  an  appeal  has  been  brought 
before  this  Court. 

I  will  not  discuss  the  various  grounds  of  i^peal  $eriatim ;  but 
will  confine  my  observations  to  such  of  the  questions  which  they 
raise,  as  I  deem  proper  for  serious  consideration. 

Hie  main  issue  involved  in  the  cose,  is  whether  the  parties  who 
are  seeking  an  account  of  the  administration  of  Uie  testator's  es- 
tate, are,  under  the  circumstances  of  the  case,  entitled  to  an  ac- 
count at  all.  The  original  bill  in  the  cause  was  filed  May  14, 
1847,  by  John  Pettus,  Thomas  Roswell,  and  his  mfant  daughter 
Mary  V.  Roswell,  (a  daughter  of  the  testator's  legatee,  Hannah 
Roswell,)  all  residents  of  North  Carolina,  against  Wm.  J.  Claw- 
son,  the  administrator  of  Stephen  Pettus,  senior.  And  at  a  sub- 
sequent day,  (not  appearing  to  the  Court,)  a  suppl  mental  bill  wa^N 
filed  by  J.  C*  Smith,  as  administrator  of  Hannah  Roswell  imd 
Stephen  Pettus,  junior.  This  makes  the  record  complete,  as-  to 
the  proper  parties  who  should  be  before  the  Court. 

But  it  will  be  perceived,  that  from  the  date  at  which  the  admin- 
istration was  committed  to  the  defendant's  intestate,  more  than  the 
quarter  of  a  century  had  passed  away ;  and  more  than  eighteen 
years  had  elapsed  from  Uie  date  of  the  last  act  of  administra- 
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tion,  when  Stephen  Pettus,  senior,  made  his  last  retom  to  the 
wdinary,  and  when  that  officer,  on  what  purported  to  be  a  final 
settlement,  struck  a  balance  on  his  accounts,  and  gave  him  a  cer- 
tificate, that  the  sum  of  $288.96  was  due  by  him  to  his  testator *0 
estate. 

I  do  not  say,  that  this  last  accounting  and  settlement  before 
the  ordinary  was  a  decree.  I  do  not  think  it  was.  It  was  obvi- 
ously ex  partej  and  cannot  have,  and  probably  was  not  intended 
to  have,  the  force  of  a  judgment.  But  it  was  a  transaction  which 
purported  to  be  a  final  settlement  of  the  estate.  "  Acts  done  in 
a  public  office,**  as  the  Chancellor  in  his  decree  has  said,  in  an 
office  proper  for  such  acts,  and  where  they  may  of  right  be  done, 
and  open  at  all  times  "  for  the  information  of  parties  interested, 
must  be  taken  notice  of  by  them."  And  the  doctrine  is  fully  sus- 
tained by  the  authority  cited,  {Payne  vs.  Harris^  3  Strob.  Eq.  42 ;) 
to  which  others  might  be  added.  The  Chancellor  proceeds  to  say, 
"  if  Stephen  Pettus*  return  to  the  ordinary  of  January,  1829, 
had  purported  more  clearly  to  be  a  full  execution  of  the  trust,  the 
claims  of  all  the  plaintiffs  might  have  been  considered  as  barred 
by  the  statute  of  limitations,  except  that  of  John  Pettus,  saved 
by  a  day."  In  the  opinion  of  this  Court,  the  Chancellor  did  not 
♦give  sufficient  force  and  significancy  to  the  facts  upon  which  the 
question  as  to  the  statute  of  limitations  will  turn.  I  regard  those 
facts  in  a  stronger  light.  They  speak  an  unequivocal  language 
to  the  efiect,  that  the  administrator  had  wound  up  the  estate,  and 
had  fully  executed  the  trust,  with  the  exception  of  the  balance 
acknowledged  to  be  due.  In  Brochington  vs.  Camlin^  (4  Strob. 
Eq.  196,)  where  the  administrator  had  fully  administered  the  e»^ 
tate,  with  the  exception  of  some  negroes,  to  which,  in  the  presence 
of  the  distributees,  he  asserted  a  personal  and  independent  claim, 
the  assertion  of  the  claim  was  held  to  have  given  currency  to  the 
statute.  Suppose  that  in  this  instance,  the  administrator  had 
served  the  parties  in  interest  with  a  copy  of  his  last  account  and 
return  ;  or  that  he  had  given  them  notice  in  writing,  or  by  parol, 
that  he  had  fully  executed  bis  trust,  with  the  exception  of  the 


Digitized  by 


Google 


102     •  APPEALS  IN  EQUITY. 

Pettus  vs,  ClawBon. 

balance  .acknowledged  to  be  due,  conld  it  be  doubted,  that  the  ef- 
fect would  have  been,  to  have  divested  him  of  his  fiduciary  char- 
acter, except  as^  to  that  balance,  and  to  have  placed  him,  to  use  the 
quaint  but  expressive  language  of  some  of  the  authorities,  "  at 
arm's  length,*'  with  the  beneficiaries  of  the  trust  ?  Well ;  this, 
or  a  similar  declaration,  the  administrator  did  spread  upon  the  re- 
cords of  the  ordinary's  ofSce.  And  if  there  be  any  reason  or  force 
in  the  decisions,  that  acts  done  in  a  public  office  must  be  taken 
notice  of  by  the  parties  interested,  the  same  result  must  follow. 

Independently  of  the  statute  of  limitations,  it  appears  to  me, 
that  except  as  to  the  claim  of  John  Pettus,  the  demand  for  an 
account  is,  under  the  circumstances,  too  stale  and  antiquated  to 
meet  with  favor  in  this  Court.  It  is  against  good  policy  to  lend 
too  ready  an  ear  to  an  application  to  rip  up  these  long  standing 
settlements  and  accounts.  The  Court  cannot  proceed  to  render 
judgment,  except  at  the  risk  of  doing  great  injustice.  The  trans- 
actions under  investigation  are  obscured  by  the  lapse  of  many 
years.  The  administrator  is  dead.  He  died  under  the  belief, 
founded  on  what  was  undoubtedly  a  bona  fide  settlement  before 
the  ordinary,  that  he  owed  his  testator's  estate  only  $288.96,  with 
the  subsequently  accruing  interest.  His  case  has  been  defended 
by  his  own  administrator,  aided  only  by  the  evidence  which  the* 
wreck  of  eighteen  years  leaves  at  his  command.  Under  these  cir- 
cumstances his  accounts  have  been  examined,  and  on  June  17, 
1861,  the  referee  reports  a  balance  due  by  the  estate  of  the  ad- 
ministrator of  J.  D.  0.  K.  Pettus  of  $4,268.10.  This  is  a  most 
startling  result,  and  cannot  but  strongly  impress  one's  mind^ 
with  the  danger  o^  doing  great  injustice  in  these  investigations. 
The  case  itself  is  aptly  illustrative  of  both  the  benignity  and  wis- 
dom of  that  rule,  which  afibrds  to  persons  called  upon  for  a  set- 
tlement of  stale  and  antiquated  demands,  the  protection  of  a  legal 
oblivion.  It  is  the  opinion  of  this  Court,  that  the  Chancellor 
should  have  sustained  the  plea  of  the  statute  of  limitations,  and 
dismissed  the  bill  against  all  the  complainants,  except  John  Pettus. 
The  case  of  John  Pettus  stands  upon  a  different  footing,  as  to 
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this  ground  of  defence.  He  was  an  infant,  and  on  account  ot 
his  residence  without  the  limits  of  this  State,  was  entitled  to  five 
years  after  he  came  of  age  to  bring  his  suit.  He  filed  his  bill  one 
day  before  the  removal  of  his  disability ;  which  was  of  course  suf- 
ficient to  save  his  rights.  The  case  must  go  on  as  to  him,  and  he 
will  be  entitled  to  recover  such  an  amoimt  as  he  would  be  entitled 
to  recover  if  the  claims  of  his  oo-plainti£&  had  not  been  con- 
sidered as  barred.     ^ 

There  is  only  one  other  point  which  it  is  my  purpose  to  discuss. 
The  Chancellor,  in  his  decree,  has  disallowed  the  charge  of  in- 
terest, except  from  the  filing  of  the  bill.  He  has  conclusively 
shown,  by  the  authorities  which  he  has  cited,  that  the  allowance 
of  interest  is  a  matter  within  the  discretion  of  the  Court.  Equity 
aUovfs  interest  upon  demands,  as  to  which,  interest  is  not  recover- 
able at  law ;  upon  the  principle,  that  it  would  be  inequitable  to 
withhold  it ;  and  in  cases  of  trust,  upon  the  maxim  which  pre- 
vails in  this  Court  that  a  trustee  shall  not  be  permitted  to  make  a 
profit  for  himself  out  of  the  trust  estate.  This  Court  having  im- 
posed upon  itself  rules  for  the  allowance  of  interest  on  the  ground 
that  equity  demands  it,  can  refuse,  and  has  refused  it,  where  in  the 
judgment  of  the  Court,  there  are  equitable  ciccumstances  which 
forbid  its  allowance.  The  equity  for  interest  prevails,  unless  there 
be  some  stronger  countervailing  equity.  The  authorities  abun- 
dantly prove,  that  the  allowance  of  interest  in  this  Court  is  only 
a  general  rule ;  and  that  there  are  exceptional  cases.  It  is  a 
discretion  belonging  to  the  Court,  however,  which,  in  my  judg- 
ment, if  I  may  be  allowed  to  use  an  expressive  tautology,  should 
be  very  discreetly  exercised. 

So  far  from  impugning,  I  sustain  the  doctrine  of  the  circuit 
decree  in  this  respect  considered  as  an  abstract  proposition.  The 
claims  set  up  on  behalf  of  the  representatives  of  Hannah  Boswell, 
and  Stephen  Pettus,  have  been  disposed  of,  and  disallowed.  U 
the  claims  on  their  part  had  not  been  considered  as  barred,  and  it 
were  necessary  to  state  an  account  as  to  theniy  I  am  not  prepared 
to  say,  that  it  would  not  be  proper,  as  the  Chancellor  decreed^  to 
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withhold  the  int^est,  except  from  the  time  of  filing  the  bilL  In 
Smith  vs.  Suntf  (3  Rich.  Eq.  465,)  great  laches  on  the  part  of 
ihe  complainants  in  the  prosecution  of  their  demand  for  an  ac- 
count, until  the  interest  account  had  swelled  to  a  great  and  dis- 
proportionate magnitude,  was  held  to  be  a  sufficient  reason  for 
withholding  a  large  portion  of  the  interest.  In  reference  to  those 
parties,  whose  claims  have  been  dismissed,  this  enquirj  would  be 
speculative,  and  outside  of  the  record.  But  Jt  is  very  material  to 
enquire,  whether  under  any  circumstances,  intere^  can  be  with- 
held from  John  Pettus,  who  was  an  infant,  and  who  filed  his  bill 
for  an  account,  widiin  the  five  years  allowed  him  by  the  statute  of 
limitations  aft^  the  removal  of  his  disability.  Laches  is  certain- 
ly not  predicable  of  an  infant  before  he  attains  his  majority ;  nor 
is  it  imputable  to  him  during  the  period,  in  which  the  statute 
afterwards  allows  him  to  bring  his  suit.  There  is  no  principle  <Hr 
precedent,  so  far  as  I  can  perceive,  which  forbids  an  interest  ac- 
count to  be  stated  in  favor  of  John  Pettus.  In  stating  the  ac- 
oonnts,  interest  must  be  allowed  according  to  the  rules  vctiich 
prevail  in  this  Court  on  that  subject. 

In  regard  to  the  other  questions  raised  in  the  grounds  of  ap- 
peal, it  is  sufficient  to  say,  that  this  Court  concurs  with  the  Chan- 
cellor, and  is  satisfied  with  the  circuit  decree. 

It  is  ordered  and  decreed,  that  the  bills  be  dismissed  as  to  all 
the  complainants  in  the  cause,  with  the  exception  of  John  Pettus. 

It  is  further  ordered  and  decreed,  that  so  much  of  the  circuit 
dScree  as  disallows  interest  in  favor  of  John  Pettus  be  reversed, 
and  that  the  referee,  in  re-stating  the  accounts,  as  is  herein  order- 
dered  to  be  done,  do  charge  interest  on  the  administration  accounts 
of  Stephen  Pettus,  senior,  according  to  the  usual  practice  of  this 
Court. 

It  is  further  ordered  and  decreed,  that  the  report  be  referred 
back  to  the  special  referee,  and  that  he  re-state  the  accounts,  and 
make  his  report  conformable  with  tliis  decree,  and  with  the  circuit 
decree  so  far  as  the  latter  is  not  reversed  or  modified  by  this  ap- 
peal deoree. 
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It  is  further  ordered  and  decreed,  that  in  all  respects,  in  which 
the  circuit  decree  is  not  reversed  or  modified  by  this  decree,  the 
said  circuit  decree  be  afiSrmed,  and  the  ^peal  dismissed. 

Johnston,  Dunkin  and  Wakdlaw,  CO.,  concurred. 

Decree  modified. 


>"' 


WilKam  Maj/bin  ts.  John  T,  Kirhy^  Simp%on  ^Boboy  The .  Soitth 
Carolina  Manufacturing  Company ,  and  B.  Arnold^  adm'r. 

Peposite  of  certifioate  of  stock  in  an  incorpoititea  Company,  in  consideration  of  a 
liabilitj  inciured  for  the  depositor,  held^  to  create  a  lien  in  equity  upon  the 
stock  to  the  extent  of  the  liability ;  and  such  lien  enforced  against  a  subsequent 
mm  purchaser. 

I  The  assignee  of  a  chose  in  action  is  not  within  the  rule  which  protects  a  purchassr 
I      for  yaluable  consideration,  without  notice :  the  assignee  takes  only  w\^  i"t4>jftiit  ^ 
I     atf  the  assignoT  h""!  **"^  JB  toj^d  by -all  the  e^mties  bino^  on  the  latter, 
^fjlfere  the  equities  of  persons,  claiming  under  tbe  original  SoTder  of  ft  Chose  in 
action,  are  equal,  the  maxim,  priw  in  tempore^  potior  in  jwrt^  will  apply :  if  the 
first  assignee  be  guilty  of  fhiud,  or  of  such  gross  ne^igence  in  tiie  asser^n  of 
his  right,  as  enables  the  assignor  to  practice  a  deceit  on  a  second  purchaser,  his 
equity  will  be  postponed  to  that  of  the  second  bona  fide  purchaser. 
A  plea  of  purchase  for  yaluable  consideration,  without  notice,  is  no  protection 
against  an  adverse  claim  of  which  the  purchaser  might  haye  had  notice,  by  using 
due  diligence  in  inyestigating  the  tilie. 

Before  Wardlaw,  Ch.  at  Spartanburg^  June,  1861. 

The  decree  of  his  Honor  the  circuit  Chancellor,  states  the  facts 
in  the  case,  and  is  as  foHows : 

Wardlaw,  Ch.  The  plaintifiF,  as  surety  for  one  William  Clarke, 
has  paid  certain  sums  of  money ;  and  he  seeks  in  this  bill  to  be 
reimbursed  out  of  shares  held  by  Clarke  in  the  stock  of  the  S.  C. 
Manufacturing  CcMupany. 

This  Company  was  incorporated  by  the  Legislature  in  1826,  for 
the  manufacture  of  iron,  with  the  usual  powers  of  corporate  bo- 
dies, and  with  1^  privilege  of  holding  estate  to  the  yalue,  at  first^ 
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of  ^50,000,  and  afterwards  of  $200,000,  (8  Stat.  350,  353).  Of 
this  Company,  Kirby  and  Bobo  were  large  stockholders,  and  Clarke 
was  a  stockholder  to  the  extent  of  265  shares,  at  $100  a  share. 
Clarke  had  been  agent  of  this  Company  for  several  years  before 

1842,  when  he  became  agent  of  the  Nesbitt  Manufacturing  Com- 
pany, of  which  Elmore,  Hampton  and  Nesbitt  were  stockholders, 
but  for  the  year  mentioned,  or  longer,  he  continued  his  agency  for 
the  former  Company. 

Josiah  Eilgore,  administrator  of  Hugh  Bailey,  obtained  judg- 
ment at  la^  against  Clarke  for  $6,738  30,  and  in  the  summer  of 

1843,  was  pressing  the  collection  of  this  money,  but  on  September 
10,  1843,  he  agreed,  in  a  letter  to  the  sheriff,  to  indulge  Clarke, 
on  his  payment  of  $2,000  within  twenty  days.  Kilgore  at  this 
time  held  sixty  of  Clarke's  shares  in  the  S.  C.  Manufacturing 
Company,  as  collateral  security  for  his  debt,  although  the  forma^ 
assignment  of  these  shares  in  the  stock  book  of  the  Company  was  j 
not  made  by  Clarke  to  .Kilgpre  imtil  February  16,  1844.  I 

To  enable  Clarke  to  raise  the  money  necessary  to  procu^ediui 
dulgence  from  Kilgore,  the  defendant,  Kirby,  made  a  note  for 
$2,000,  dated  September  27,  1848,  payable  to  Bobo  90  days  afW 
date,  at  the  Commercial  Bank  in  Columbia,  and  Bobo  endorsed 
the  note,  took  it  to  Columbia  and  delivered  it  to  Maybin,  with  a 
letter  from  Clarke,  who  was  last  endorser.  In  this  shape  the  note 
was  first  offered  to  the  Bank  for  discount,  and  the  offer  declined 
unless  a  town  endorser  was  added.  Maybin  then  endorsed  the 
note  and  it  was  discounted  at  the  Bank,  and  on  October  5,  1848, 
Maybin  received  the  proceeds  and  sent  $1,950  31 J  by  Caswell 
Began  to  tlie  sheriff  of  Spartanburg.  The  sheriff  received  this 
sum  October  7,  and,  the  balance  being  advanced  by  Clarke,  on 
October  10,  paid  $2,000  to  Kilgore  on  his  fi.  fa.  This  note,  when 
discounted,  was  marked  ^'  9pecialy*  which,  according  to  the  usage 
of  the  Bank,  indicated  that  payment  was  expected  at  maturity, 
without  renewal.  The  note  was  protested  for  non-payment,  on 
December  29,  1843. 

In  contemplation  of  the  making  and  endorsement  of  this  note. 


Digitized  by 


Google 


APPEALS  IN  EQUITY.  107 

Colojnbia,  NoTember,  1851. 

Clarke,  on  September  21,  1848,  assigned,  in  the  stock  book,  100 
of  his  shares  in  the  S.  0.  M.  Co.,  to  Kirby  and  Bobo  for  their  in- 
demnification on  this  note,  and  for  the  indemnification  of  Bobo  on 
a  note  of  $500  to  Cleveland,  wherein  he  was  Clarke's  surety. 
This  latter  note  has  been  paid  long  ago.  On  the  same  day,  Clarke 
assigned  100  shares  for  the  use  of  the  Company,  in  consideration 
of  a  debt  of  $4,000  to  the  Company. 

On  January  6, 1844,  Clarke,  in  writing,  promised  that,  if  May- 
bin  would  give  him  the  use  of  his  name,  on  a  note  of  $2,000  to 
be  discounted  in  the  Branch  of  the  Bank  of  the  State  of  South 
Carolina,  at  Columbia,  and  on  the  renewals  of  the  same,  he  woidd 
immediately  deposit  with  him  a  certificate  of  stock  in  the  S.  C. 
M.  Co.  for  265  shaj*es,  with  power  of  attorney  to  sell  the  same,  if 
default  were  made  by  Clarke  in  paying  up  said  note  and  renewals, 
•and  after  satisfying  such  debt  to  return  the  overplus  to  Clarke. 
On  the  same  day,  and  on  ttie  same  instrument,  Elmore,  Hampton 
.  and  Nesbitt,  promised  in  writing  to  guarantee  to  Maybin  the  pay- 
^  ment,  by  Clarke,  of  such  note  and  renewals  on  the  taking  of  the 
security  aforesaid.  On  January  9,  1844,  a  note  for  $2,000  was 
made  by  Maybin,  payable  in  60  days  to  Clarke,  at  the  Branch 
Bank  aforesaid  and  endorsed  by  Clarke,  Hampton  and  Elmore. 
On  this  note  was  written  in  pencil,  by  one  of  the  officers  of  the 
Bank,  "  Nett  proceeds,  $1,979,  W.  Maybin's  check  for  this  amount 
on  10th  March,  $1,979.''  Maybin  drew  the  $1,979  from  the 
Branch  Bank,  Jan.  10,  1844,  and  on  the  same  day  paid  to  the 
Commercial  Bank  $2,006  60,  in  discharge  of  the  Kirby  note  and 
interest  and  protest,  received  that  note  and  deposited  it  in  the 
Branch  Bank,  saying  it  would  be  an  additional  security.  On  the 
26th  of  January,  1844,  Clarke  wrote  a  letter  to  Maybin,  saying : 
"  I  send  you  the  stock  named,  of  which  I  hope  to  have  arranged 
in  time  to  give  satisfaction.  I  will  see  you  in  a  short  time ;"  and 
enclosing  a  certificate,  under  the  seal  of  the  Company,  signed  by 
'  Ben.  Wofford,  President,  and  Simpson  Bobo,  Secretary,  dated  in 
1848,  without  further  specification  of  time,  that  William  Clarke  is 
entitled  to  265  diares  in  the  S.  C.  M.  Co.,  on  each  of  which  $100 
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have  beeB  paid,  and  that  ^^t^s  certificate  is  transferable  in  person 
or  by  attorney,  at  the  Secretary's  office,  on  the  surrender  hereof.'* 

On  April  19,  1844,  Kilgore,  in  presence  of  Clarke  and  Kirby, 
assigned  to  Kirby  his/,  fa.  against  Clarke,  upon  which  the  bal- 
ance then  due  was  $3,982,  taking  Eirby's  two  notes  for  $982  and 
$8,000,  and  delivering  to  him  the  60  shares  of  Clarke's  stock, 
which  he  held  as  collateral  security,  although  he  tock  Clarke's  re- 
ceipt for  these  shares.  On  June  19,  1844,  Clarke  assigned  to 
Kirby,  in  the  books  of  the  Company,  "  subject  to  all  prior  liens," 
his  265  shares  as  security  for  the  Kilgore  debt.  On  April  18, 
1847,  the  S.  C.  M.  Co.  gave  their  note,  since  paid,  to  Kilgore^  in 
place  of  Kirby's  note  for  $3,000. 

In  December,  1844,  Gen.  B.  B.  Foster  hewd  the  following  con- 
versation between  Maybin  and  Kirby,  in  Columbia,  viz:  Jfl 
Where  is  Clarke  ?  K.  At  home.  Jf.  He  must  be  the  most  care- 
less man  in  the  world.  I  have  taken  up  a  note  for  him  in  the 
Bank.  K.  Is  it  the  note  for  which  Bobo  and  myself  were  sure- 
ties ?  J/l  It  is.  K.  Give  me  the  note.  M.  No,  I  have  a  set- 
tlement to  make  with  Clarke,  and  I  wirii  to  see  him  before  I  give 
up  the  note. 

On  October  10,  1845,  Clarke,  reciting,  that  as  agent  of  the  S. 
C.  M.  Co.,  he  had  used  the  means  of  that  Company  for  the  benefit 
of  the  Nesbitt  Manufacturing  Company,  to  the  amount  of  $10,147 
76,  with  interest  from  September  9,  1844,  and  that  the  former 
Company  had  agreed  to  prosecute  this  claim  against  the  latter 
Company,  assigned  to  the  S.  C.  M.  Co.,  in  the  stock  book,  his  265 
shares  in  the  Company,  for  the  security  of  the  said  debt,  or  for 
Ae  eicpenses  of  litigation,  as  the  case  might  be. 

On  January  1, 1847,  Clarke  assigned  to  the  Company,  on  its 
books,  80  of  his  shares  absolutely. 

On  January  2,  1847,*  about  $1,075  remained  due  upon  the  note 
in  the  Branch  Bank,  and  the  renewal  note  for  that  sum  had  been 
protested.  Of  the  payments  made  for  the  reduction  of  the  note 
from  the  original  principal  of  $2,000  and  the  interest  accruing, 
Maybm  admitted  that  Clarke  had  paid  $325  on  May  18,  1844, 
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$10  in  September  afterwards,  and  at  other  times  $60,  but  claimed 
that  all  other  payments  had  been  made  by  himself,  and  the  books 
of  the  Bank  showed  that  the  payments  had  been  made  by  him, 
and  there  was  no  evidence,  beyond  his  admissions,  that  Clarke 
had  furnished  him  with  money.  I  mention  here,  without  under* 
standing  the  application  of  the  evidence,  that  plaintiff  produced 
a  note  for  $40  17,  dated  January  19,  1843,  by  Clarke,  President 
of  the  Nesbitt  Manufacturing  Company,  to  Stacker,  and  the  note 
of  Clarke  to  Maybin,  dated  January  19,  1846,  for  $113  66, 
Stacker  was  the  agent  in  Columbia  of  a  stage  contractor,  and 
Maybin  was  a  tavern  keeper  there,  and  it  seemed  to  be  inferred 
that  these  notes  were  given  for  Clarke's  stage  and  tavern  expensea 
in  attending  to  his  notes  in  Bank. 

On  this  January  2,  1847,  in  a  conversation  between  Elmore 
and  Clarke,  Elmore  called  Clarke's  attention  to  the  note  in  the 
Branch  Bank,  suggested  the  injury  to  Maybin's  credit  from  the 
non-payment  of  the  note  and  the  propriety  of  its  re*instatement 
in  the  Bank.  Clarke  acknowledged  Maybin's  kindness  in  making 
advances  for  him  on  the  renewals  and  his  obligation  to  indemnify 
Maybin,  and  he,  Clarke,  drew  a  note  to  Maybin,  payable  at  the 
Branch  Bank,  which  was  left  in  blank,  as  neither  Elmore  nor 
Clarke  knew  the  amount  that  had  been  paid  by  Maybin,  and  he 
drew  a  power  of  attorney  to  Maybin,  authorizing  ]V1[^ybin  to  re- 
ioistate  and  renew  the  said  note  as  often  as  might  be  necessary 
and  pled^ng  his  said  stodc  anew  for  the  previous  advances  of 
Maybin,  and  for  any  he  might  make  subsequently.  Both  Clarke 
and  Elmore  at  this  time  supposed  that  the  original  note  of  Janua- 
ry 9,  1844,  had  been  made  by  Clarke  and  endorsed  by  Maybin, 
and  so  described  it  in  the  power  of  attorney,  and  from  this  mift- 
description  the  paper  was  unsuitable  and  unused. 

On  January  15,  1847,  Clarke^  in  consideration  of  his  indebted- 
ness to  the  S.  C.  M.  Co.  in  the  sum  of  $17,753  29,  sold  and 
transferred  to  said  Company  his  265  shares  in  the  stock  of  said 
Company,  19  mules,  4  horses,  stocj^  of  cows  and  calves,  all  his 
wagons,  carts  and  harness,  idl  his  com,  fodder,  oats  and  hay,  all 
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his  wood,  ooal  and  ore  on  hand,  and  all  his  tools  as  carpenter  and 
fanner,  and  for  the  fiimace  or  for  coaling  or  raising  ore  or  catting 
wood,  conditioned  that  unless  he  paid  his  debt  within  two  months, 
the  agent  of  the  company  migkt  sell  the  same,  after  two  months' 
public  notice  of  the  time  and  place  of  sale.  This  mortgage  was 
executed  by  Clarke,  during  his  last  illness,  in  the  presence  of  one 
J.  G.  Clowdy. 

Clarke  died  January  17,  1847,  and  administration  of  his  estate 
was  granted  February  22,  1847,  to  Robert  Arnold  who  is  a  de- 
fendant in  this  suit.     His  estate  is  utterly  insolvent. 

On  July  23,  1847,  Maybin  brought  suits  at  law  as  second  en- 
dorser of  the  note  in  the  Commercial  Bank,  against  Kirby  as 
maker  and  Bobo  as  first  endorser  of  said  note.  The  case  against 
Kirby  was  tried  on  the  circuit,  at  March  term,  1849,  and  resulted 
in  a  verdict  for  defendant,  (which  was  confirmed  by  the  Court  of 
Appeals  at  December  term,  1849,)  on  the  ground  that  the  note  in 
the  Commercial  Bank  was  in  fact  paid  by  Clarke,  for  whose  ac^ 
commodation  it  was  discounted.  The  equities  of  the  plaintiff, 
growing  out  of  his  payments  on  the  note  in  the  Brandb  Bank, 
were  not  concluded.  The  case  against  Bobo  has  not  been  tried, 
but  on  the  motion  of  the  defendant,  I  put  the  plaintiff  to  his 
election  as  to  Bobo,  to  proceed  at  law  or  in  this  forum ;  he  elect- 
ed to  proceed  in  equity.  I  also  mention,  to  avoid  any  appearance 
of  suppression,  that  I  overruled  the  exceptions  filed  by  the  plain- 
tiff to  the  answers,  and  that  I  rejected  the  depositions  of  Colonel 
Elmore,  taken  in  the  cases  at  law,  but  not  read  there. 

On  December  6,  1847,  William  Walker,  as  agent  of  the  S.  C. 
M.  Co.,  under  the  mortgage  of  January  15,  1847,  sold  at  public 
outcry  after  two  months'  public  notice,  185  shares  in  the  stock  of 
said  Company,  being  the  whole  of  Clarke's  shares,  after  deduct- 
ing the  80  assigned  to  the  Company  on  January  1,  1847,  and 
they  were  bought  by  the  Company  at  35  dollars  a  share,  making 
the  aggregate  sum  of  $6,475.  At  this  sale  it  was  announced  by 
the  agent  that  the  Company  .would  assume  the  risk  of  paying  or 
discharging  all  precedent  liens,  and  that  the  purchaser  should 
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have  an  xminoambered  title.  Thid  announcement,  according  to 
die  answer  of  Walker,  Agent  and  IVesident  of  the  Company,  was 
made  in  reference  to  any  claim  that  might  be  set  np  mider  the 
mortgage  to  Kirby  and  Bobo,  "  as  the  plaintiff,  since  Clarke's 
death,  had  intimated  that  he  intended  to  make  the  Company  pay." 

A.  W.  Thomson,  from  the  beginning  a  stockholder  in  this  Com- 
pany, testified  that  Maybin,  in  his  presence,  got  from  the  Branch 
Bank  the  original  notes  to  the  Commercial  Bank,  and  the  Branch 
Bank,  and  the  papers  connected  therewith,  and  that  before  the 
suits  at  law  were  brought,  he,  the  witness,  offered  on  the  part  of 
Maybin  to  Bobo,  who  was  Secretary  and  Solicitor  of  the  Compa- 
ny, to  surrender  the  scrip  for  Clarke's  shares  and  all  liens  to  the 
Company,  if  Maybin's  claim  should  be  paid ;  but  he  mentioned 
nothing  of  Clarke's  payments  to  the  Branch  Bank,  nor  of  the 
note  to  the  Branch  Bank,  regarding  the  note  in  the  Commercial 
Bank,  as  the  measure  of  Maybin's  damages.  Bobo  and  Walker, 
in  their  answers  do  not  admit,  but  deny  notice^  of  Maybin's  pos- 
session of  this  scrip,  before  the  suits  at  law  or  the  sale  in  Decem- 
ber, 1847,  and  if  the  fact  be  important,  it  is  not  proved  accord- 
ing to  the  rules  of  evidence ;  in  my  view  the  fact  is  unimportant. 
It  is  admitted  that  before  this  bill  was  filed  the  Company  had  full 
notice  of  Maybin's  claim. 

At  a  meeting  of  the  stockholders  of  the  S.  C.  M.  Company,  held 
January  27,  1837,  a  bye-law  was  adopted,  "  that  all  transfers  of 
stock  shall  hereafter  appear  on  the  books  of  the  Secretary  by  the 
certificate  of  the  person  selling."  Again  at  the  meeting  in  Jan- 
uary, 1889,  these  bye-laws  were  adopted,  "  that  the  transfer  of 
stock  shall  be  made  on  the  books  as  now  required,  and  that  when 
any  stockholder  sells  less  than  the  amount  of  his  whole  shares  he 
shall  produce  his  certificate  to  the  Secretary,  who  shall  indorse 
thereon  the  number  of  shares  sold,  and  to  whom  sold ;  whereupon 
the  new  stockholder  shall  be  entitled  to  his  certificate ;  that  when 
a  stockholder  sells  out  his  whole  stock,  he  shall  transfer  in  writing 
his  certificate  of  stock  to  the  purcha^r ;  whereupon  the  new  pur- 
chaser may  demand  his  certificate ;  that  so  far  as  the  Company 
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and  its  intei^to  are  ooncemed,  no  transfer  of  stock  shall  be  coi»r 
sidered  as  perfect  until  the  foregoing  regulations  for  transfers, 
are  complied  with." 

In  this  state  of  facts  this  bill  was  filed  by  Maybin  on  April  18, 
1860.  In  the  prayer  of  the  bill  and  in  the  argument  of  his 
counsel^  his  clakn  to  be  reimbursed  for  the  monies  he  has  paid  on 
account  of  Clarke  is  maintained  in  various  forms  and  on  different 
grounds  of  equity. 

First,  it  is  said  the  defendants  are  personally  liable  to  him.  To 
this  it  is  well  answered,  that  Clarke's  estate,  represented  by  de- 
fendant Arnold,  is  utterly  insolvent ;  that  there  is  no  privity  of 
contract  between  the  plaintiff  and  the  S.  C.  M.  Co.,  and  t)iat  tho 
claim  by  contract  against  Eirby  and  Bobo,  if  not  determined  bj 
the  Court  of  Law,  is  barred  by  the  plea  of  the  statute  of  limita- 
tions, of  which  these  defendants  have  availed  th^nselves. 

Again  :  It  is  strongly  urged  that  Maybin's  note  in  the  Brandi 
Bank  was  merely  a  substitution  for  the  note  of  Kirby  endorsed 
by  Bobo  and  discounted  in  the  Commercial  Bank,  and  that  the 
latter  beitog  negotiated  for  the  purpose  of  paying  a  portion  of 
Kilgore's  execution,  and  the  proceeds  being  so  actually  used,  it 
should  represent  so  much  of  this  execution  as  it  paid,  with  all  it« 
collateral  securities ;  consequently,  that  the  plaintifi^  by  subroga- 
tion or  substitution  is  entitled  to  the  benefit  of  the  60  shares  in 
the  stock  of  the  S.  C.  M.  Co.,  assigned  by  Clarke  to  Kilgore  aa 
collateral  secuiity,  and  to  80  of  the  100  shares  assigned  to  Kirby 
and  Bobo,  ns  collateral  security  for  the  note  made  and  endorsed 
by  them,  granting  that  20  of  these  latter  shares  were  ajssigned  to- 
Bobo  individually  for  the  Cleveland  debt.  It  is  not  my  purpose 
to  discuss  the  doubtful  doctrines  thus  presented,  inasmuch  as  after 
the  decision  at  law  in  Maybin  vs.  Kirby,  comity  requires  me  to 
determine  that  there  is  no  foundation  in  fact  for  this  superstruo- 
ture  of  principle.  If  the  Kirby  note  were  discounted  for  Clarke's 
acoommodation  and  paid  by  the  money  of  him  as  endorser,  this 
contract  with  alllts  incidents  wonld  seem  to  be  extinguished,  and 
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the  note  in  the  Branch  Bank  is  a  new  and  independent  arriuige- 
ment. 

Finally,  the  plaintiff  rested  his  daim  to  be  reimbursed  for  his 
payments  on  the  note  in  the  Branch  Bank  upon  the  deposit  with 
him  by  Olarke,  in  January,  1844,  of  his  scrip  for  shares  in  the 
S.  C.  M.  Co. 

This  scrip  was  tlie  title  of  Olarke  to  his  shares  of  the  capital  of 
said  Company ;  and  the  deliyery  of  it  to  Maybin,  in  consideration 
of  the  liability  he  had  incurred  for  the  owner,  creates  a  Hen  in 
equity  upon  these  shares,  to  the  extent  of  his  liability.  Ever 
since  RuHel  ts.  Bussel,  (1  Bro.  C  C  269,)  it  has  been  recognis- 
ed, that  a  deposit  of  title  deed,  upon  an  advance  of  money,  eon- 
stitntes  an  eqoitable  mortgage,  eyen  of  lands,  notwithstanding  the 
provisions  of  the  statute  of  frauds.  See  Welsh  vSr  UsJiery  (2 
Hill,  Ch.  170,)  where  at  the  time  of  the  sale  of  a  ship,  an  in- 
dorsement was  made  on  her  Register,  that  the  vessel  should  not 
be  sold  until  the  notes  given  for  the  pmrchase  money  were  paid ; 
and  the  Register  was  left  with  the  vendor.  This  was  held  to  be 
to  equitable  mortgage  of  the  ship  to  the  vendor,  valid  against  the 
claims  of  subsequent  attaching  creditors.  Similar  Eens  have  been 
recognised  in  Read  vs.  StmnumSj  (2  Des.  552 ;)  Menude  vs.  De- . 
hme^  (Id.  565;)  Massy  vs.  JUcItwmn,  (2  Hill,  Ch.  421 ;)  Dow  vs. 
JTer,  (Sp.  Eq.  417.) 

Such  a  lien  would  not  prevail  against  a  subsequent  purchaser, 
for  valuable  consideration  without  notice.     But  the  defendants 
cannot  bring  themselves  within  the  protection  of  this  plea,  because 
they  have  not  formally  pleaded  the  plea,  nor  actually  paid  a^y 
part  of  the  purchase  money,  nor  acquired  the  legal  title.     ( WU- 
liams  vs.  ffoUingstoart?^  1  Strob.  Eq.  113 ;  McBee  vs.  LoftU  ^ 
Hampton^  Id.  95 ;  Crocker  vs.  DQlard  ^  Kirhy^  Sp.  Eq.  27; 
ShyJtz  vs.  CaHer,  Id.  542 ;  Bush  vs.  Bush^  8  Strob.  Eq.  186.) 
The  purchase  of  a  chose  in  action — ^and  such  I  consider  to  be  \ 
the  character  of  the  contract  made  with  the  S.  C.  M.  Co.  in  De-  j 
cember,  1847 — ^is  not  within  the  rule  which  protects  purchasers  / 
for  a  valuable  consideration ;  and  the  vendee  ti&es  only  such  in- , 
8' 
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tereBt  as  the  asaigTior  has  in  the  snbjeot,  and  he  will  be  b9und  by 
all  the  equities  binding  on  the  latter.  Where  the  equities  of  per- 
sons, claiming  under  the  original  holder  of  a  chose  in  action,  are 
equal,  the  maxim  prior  in  tempore^  potior  in  jure,  will  apply.  If 
the  first  purchaser  or  assignee  be  guilty  of  fraud,  or  what  is  equi- 
valent, of  such  gross  negligence  in  the  assertion  of  his  right,  aa 
enabled  the  assignor  to  practice  a  deceit  on  a  second  purchaser, 
his  equity  will  be  postponed  to  that  of  the  second  bona  fide  pur- 
chaser. {2d  White  ^  Tudor* 8  L.  0.  pL  2,  234.)  Thus,  where  a 
pu-ty  suffers  stock,  or  other  choses  in  action  belonging  to  him,  to 
stand  in  the  name  of  another,  perhaps  his  equity  may  be  post- 
poned to  that  of  an  innocent  purchaser  firom  the  latter.  It  was 
so  decided  in  Mecffeam  vs.  FerrieVy  (1  Dow,  50,)  under  the  Scotch 
law,  although  Sir  Samuel  Romilly  treated  the  doctrine  as  unknown 
to  the  English  law. 

It  was  urged  in  this  case,  on  the  part  of  the  S.  C.  M.  Co.,  that 
the  plaintiff  by  neglecting  to  give  notice  to  the  Company  of  his 
possession  of  Clarke's  scrip  until  they  had  purchased,  and  by  ne- 
glecting to  comply  with  the  bye-laws  of  the  Company,  as  to  trans- 
fers of  stock,  had  forfeited  bis  prior  equity.  There  would  have 
been  much  force  in  this  argument,  as  to  notice,  if  the  plaintiff  had 
allowed  Clarke  to  retain  the  scrip,  which  was  the  evidence  of  title, 
and  thus  hold  himself  out  as  unincumbered  owner ;  but  in  fact 
the  plaintiff  kept  the  scrip,  and  produced  it  at  the  trial.  The  ar- 
gument would  have  had  some  weight  if  Clarke  had  practiced  upon 
the  credulity  of  the  Company,  by  pretending,  at  any  time,  that 
his  scrip  was  lost  or  mislaid ;  but  there  is  no  evidence  that  in  any 
of  the  transactions  between  Clarke  and  the  Company,  any  inquiry 
or  representation  was  made  as  to  the  scrip.  If  the  Company,  in 
taking  transfers  from  Clarke,  had  pursued  the  terms  oi  their  bye- 
laws,  and  of  their  certificates  of  stock,. by  requiring  the  produc- 
tion of  Clarke's  certificate,  they  might  have  ascertained  ^e 
plaintifi^s  mortgage.  A  plea  of  purchase  for  valuable  consideration^ 
without  notice,  is  no  protection  against  an  adverse  claim  of  which 
the  purchaser  might  have  had  notice,  by  iising  due  dilig^ice  in 
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investigating  the  title.  {Jackson  vs.  Rowcy  2  Sim.  and  Stn.  472, 
1  C.  E.  C.  C.  650;  Oroeker  vs.  DiOard,  Sp.  Eq.  2^— Castor  and 
Boycej  MSS.  Charleston,  1860.)  Again :  Thomson,  one  of  the 
stockholders  of  the  Company,  had  explicit  notice  of  plaintiff's 
mortgage ;  and  it  is  manifest  from  the  answer  of  the  President 
of  the  Company,  that  the,  Company,  before  the  sale,  knew  the 
plaintiff's  intention  to  make  the  Company  pay  in  some  mode  or 
other. 

It  is  not  clear  that  the  bye-laws  of  the  Company,  concerning 
transfers  of  stock,  extend  beyond  the  case  of  absolute  sales ;  but 
it  is  unnecessary  to  determine  any  thing  on  this  point — for  if 
they  include  conditional  sales,  as  mortgages,  the  Company  has 
yidated  them,  at  least  as  much  as  the  plaintiff,  in  neglectiiig  to  ^ 
have  Clarke's  certificate  produced  and  assigned.  It  does  not  ap- 
pear that  the  sale  of  December,  1847,  has  been  entered  in  the 
books  of  the  Company.  But  on  what  sound  principle  can  it  be 
maintained,  that  the  private  regulations  of  a  corporate  body,  bind 
other  persons  than  stockholders,  who  have  no  notice  of  such 
regulations  ? 

I  conclude  that  the  plaintiff  and  the  Company  have  both  merely 
equities  as  to  Clarke's  stock,  and  that  there  is  no  circumstance  to 
rebut  the  prevalence  of  the  plaintiff's  equity,  according  to  its  date. 

In  this  view,  and  regarding  the  liens  of  Kilgore  and  Kirby  and 
Bobo  as  extinguished — ^the  plaintiff's  mortgage  is  anterior  to  all 
other  liens  or  assignments,  except  those  to  the  Company  of  100 
shares,  on  September  21,  1848.  As  to  this  last,  no  proof  was 
offered  beyond  the  execution  of  the  assignment ;  but  its  validity 
may  be  conceded,  as  the  remaining  shares  are  adequate  to  satisfy^ 
many  times  over,  the  plaintiff's  claim. 

As  to  the  amount  for  which  plaintiff  is  entitled  to  reimburse- 
mant,  there  must  be  a  reference  to  t)ie  commissioner.  A  mortga- 
gee coming  into  equity  for  foreclosure,  can  demand  only  the  debt 
secured  by  the  mortgage.  ( Waiting  vs.  Atken^  McMuU.  .Eq.  1.) 
The  plaintiff  here  must  be  limited  to  his  payments  on  the  note 
in  the  Branch  Bank.    It  was  said  in  the  argument,  that  on  the 
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renewal  note  m  the  Bank,  something  BtQI  remained  unpaid.  Bat 
aa  the  plaintiff  produced  the  original  note,  I  condnde  that  the  re- 
newal note  of  Mayhon  was  accepted  by  the  Bank,  in  satisfactioii 
of  the  origiaal  liability,  and  that  the  plaintiff  is  entitled  to  reim* 
bnrsem^Kt  for  tUe  whole  of  the  mginal  scon,  with  interest  uid 
legal  expenses,  except  mich  snms  as  by  his  admissions,  or  other 
proofs  have  been  paid  by  Qarke^  or  other  persons  for  him. 

It  is  ordered  and  decreed,  that  it  be  referred  to  the  commtf* 
aoner  of  this  Court,  to  inquire  and  report  as  to  the  sums  paid  by 
the  plaintiff  on  the  note  to  the  Branch  Bank,  of  January  9, 1844, 
and  the  renewab  thereof;  and  that  if  the  South  Carolina  Manii- 
factoring  C(»npany  do  not  pay  to  the  plamtiff  the  amount  of  soxh 
.swns^  with  interest,,  when  aseertaiaed,  the  comnussioner  of  th» 
Court  proceed  to  sell  so  many  of  the  shares  held  by  said  William 
Clarke,  in  the  stock  of  said  Company,  not  exceeding  165  diaresy 
aa  will  satisfy  the  amount  due  to  the  plaintiff  It  is  also  ordered, 
that  the  said  S«  C.  M.  Company  pay  all  the  costs  of  this  suit. 

The  South  Carolina  Manufacturing  Company  appealed,  and 
moved  this  Court  to  reyerse  the  circuit  decision,  on  the  grounds : 

1.  Because  the  deposit  of  the  scrip  with  the  complainant  created 
no  lien  upon  the  stock  of  Clarke. 

2.  Because  the  defendants  had  the  first  and  only  legal  lien 
upon  the  stock  of  William  Clarke ;  and  having  sold  the  stock 
imder  their  lien,  and  being  the  purchasers  thereof  without  notice 
of  the  complainant's  daim,  they  ought,  in  justice  and  equity,  to 
hold  it* 

&  Because,  if  the  complainant  ever  had  any  just  claim  upon 
the  stock,  he  forfeited  it  by  nej^ting  to  give  notice  of  his  daim 
in  a  reasonaUe  time. 

4.  Because  the  decnion  was  against  law  and  equity,  and  H^ 
^usages  and  practice  of  this  Court. 

Bobo^  for  appellants. 
ThofMon^  contra. 
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Per  Ouriafn.    This  Ooturt  conears  in  the  decree  of  the  Chan- 
cellor ;  and  it  is  hereby  affirmed  and  the  appeal  dismksed. 
Johnston,  Dttnkin,  Dabgan  and  Waedlaw,  CO.,  concurring. 
Appeal  diemiesed.  -^'^N, 


A.  MeMuIlm  et  dl.  vs*  James  Qaihcart  et  dl. 

It  would  be  replete  with  moonTenieno«  to  sandion  a  practice  of  hearing  a  cause 
piec^-meal,  or  bj  detached  parts.  It  is  the  duty  of  the  plaintiif  to  be  tuhy 
prepared  at  the  hearing;  and  if  from  the  death  of  a  party  and  the  want  of  time 
to  bring  new  parties  befcNre  the  Court,  the  cauae  cannot  be  fully  heard,  leare  win 
be  giyen  to  postpone. 

A  haying  an  execution  against  B*s  testator,  B  borrowed  myney,  giring  A  as  his 
surety,  and  paid  the  money  to  A  on  the  execution:  B  died  Snsolrent,  and  A,  as 
his  surety,  was  compelled  to  pay  the  money: — ffddf  that  the  execution  of  A 
against  the  testator  was  satisfied  to  the  amo«nt  <^  the  money  borrowed  hy  B 
and  paid  to  A. 

Before  Dakgan,  Ch.  at  Chester^  Juljfy  1850. 

Dabgan,  Ch.  Hugh  McMtdlen,  late  of  Chester  District,  died 
in  December,  1841,  testate.  He  was  seized  and  possessed  of  a 
good  real  and  personal  estate  at  the  time  of  his  death.  By  his 
will,  he  directed  that  his  estate  should  be  kept  together  and  em^ 
ployed  in  agricnlturid  operations,  to  be  conducted  by  his  executors 
until  a  sufficient  fund  was  raised  for  the  payment  of  his  debts.  In 
aid  of  the  fund  thus  to  be  raised  for  the  payment  of  debts,  his 
executors  were  authorised  to  sell  certain  lands  of  the  testator  in 
Lancaster  district,  and  if  both  of  these  sources  were  insufficient  to 
raise  the  adequate  amount,  the  executors  were  authorized  to  sell 
any  portion  of  the  personal  estate.  The  testator,  after  the  pay- 
ment of  debts,  gaye  his  large  and  yaluable  plantation  on  the  Ca- 
tawba river,  on  which  he  dwelt,  and  the  whole  of  his  personal 
estate,  consisting  of  26  negroes,  stock,  &c.,  to  his  two  sons,  Joseph 
'  J.  McMuIlen  and  James  C.  McMuU^n,  for  life,  and  at  their  deathS' 
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respectiTely,  to  such  lawful  issue  of  their  bodies,  as  may  be  living 
at  their  death;  with  a  power  to  the  said  Joseph  and  James  C. 
McMullen,  to  sell  the  said  estate,  and  to  re-invest  the  proceeds  of 
the  sale,  on  the  same  conditions  and  limitations. 

James  Cathcart  and  Caleb  Clark,  sen.,  were  nominated  execu- 
tors of  the  will.  They  declined  the  trust,  and  administration, 
with  the  will  annexed,  was  granted  to  Joseph  J.  McMullen— James 
Cathcart,  Robert  Cathcart,  Caleb  Clark,  and  the  complainant, 
James  C.  McMullen,  being  the  sureties  on  his  administration  bond. 
Joseph  J.  McMullen  having  thus  qualified,  assumed  upon  himself 
the  execution  of  the  will,  and  continued  to  act  in  the  character  of ' 
administrator,  with  the  will  annexed,  from  the  death  of  testator, 
in  the  early  part  of  the  year  1842,  until  his  own  death,  which  oc- 
curred on  the  5th  of  October,  1845. 

Joseph  J.  McMullen  had  a  sale  of  some  of  the  personal  pro- 
perty, on  the  15th  of  February,  1842,  and  hired  out  the  negroes, 
and  rented  the  land  for  that  year  and  for  1848.  EUs  estate  is 
also*  to  account  for  the  rent  of  land  and  hire  of  negroes,  for  the 
years  1844  and  1845,  and  for  any  choses  in  action  or  assets 
which  may  have  come  into  his  possession. 

On  the  first  day  of  December,  1843,  the  said  Joseph  J.  McMul- 
len oflFered  the  Catawba  plantation,  consisting  of  about  1200  acres, 
M  public  sale,  and  became  himself  the  purchaser  thereof,  at  $9  90 
per  acre,  he  being  at  that  price  the  highest  bidder.  This  planta- 
tion he  claimed,  cultivated,  and  used  as  his  own,  to  the  day  of  his 
death.  He  divided  the  negroes,  delivering  about  one  half  to  his 
brother  and  co-legatee,  James  C-  McMullen,  one  of  the  complain- 
ants. But  whether  this  was  intended  as  a  final  or  provisional  par- 
tition of  the  negroes,  does  not  appear. 

On  the  5th  of  October,  1845,  he  died  intestate  and  insolvent, 
leaving  his  wife,  Mrs.  Jemima  McM^dlen?  ai^d  two  children,  Alex- 
ander and  Lucy  McMullen,  who  are  infants,  and  complainants  in 
this  bill.  No  application  for  letters  of  administration  upon  his 
estate  having  been  made,  James  Witherspoon,  ordinary  of  Lan- 
caster district,  where  the  intestate  resided,  has  taken  the  posses- 
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sion  and  management  of  the  estate^  as  a  derelict  estate^  according 
to  the  Act  of  Assembly,  in  such  case  made  and  provided. 

After  the  death  of  Joseph  J.  McMulIen,  in  1845,  Caleb  Clark 
and  James  Cathcart,  on  8d  November,  1845,  obtained  letters  of 
administration  of  the  estate  of  Hugh  McMullen,  de  bonis  nan, 
and  -with  the  will  annexed,  and  assmned  upon  themselves  the  exe- 
cntion  of  that  trust. 

The  next  event  was  the  levy  and  sale  by  the  sheriff  of  Chester 
district  of  the  Catawba  plantation,  and  the  negroes  of  the  estate 
that  had  remained  in  possession  of  J.  J.  McMnllen,  being  eleven 
in  number.  The  sales  were  made  to  satisfy  executions  in  force 
against  the  estate  of  the  testator.  A  very  large  proportion  of  the 
indebtedness,  to  satisfy  which  the  sales  were  made,  was  due  to 
Caleb  Clark  himself,  on  an  outstanding  and  old  execution  that  had 
existed  against  the  testator  for  years  before  his  death.  This  was 
the  senior  execution.  It  had,  before  the  sale,  been  assigned  to  the 
Bank  for  $4,500,  with  a  guaranty  by  Clark  to  the  Bank  for  its 
tdtimate  payment.  The  amount  due  to  the  Bank  was  not  equal  to 
the  balance  remaining  due  upon  the  execution.  This  balance  be- 
longed to  Clark.  After  the  sale,  Clark  and  James  Cathcart  paid 
to  the  Bank  the  amount  of  its  claim,  and  obtained  a  discharge* 
There  were,  at  the  time  of  the  sale,  other  executions  in  the  sheriff's 
ofice,  namely,  one  in  favor  of  Robert  Cathcart,  one  in  favor  of 
John  Kennedy,  one  in  favor  of  James  R.  Massey,  one  in  favor  of 
Wm.  Dunlap,  and  one  in  favor  of  J.^.  Smith."  This  last  had  been 
assigned  to  C.  Clark,  and  belonged  to  him  at  the  time  of  the  sale. 

William  A.  Rosborough,  a  former  sheriff,  testified,  that  when 
Clark  lodged  the  execution  in  the  case  of  C.  Clark  vs.  Hugh 
McMullen,  in  the  sheriff's  office,  he  informed  him  that  there  were 
several  credits  to  go  on  it.  He  said  he  did  not  recollect  the 
amounts,  but  he  had  a  memorandum  of  them  at  home.  The  wit- 
ness did  not  recollect  whether  this  conversation  occurred  while 
he  was  sheriff  himself,  or  while  he  was  acting  as  the  deputy  of 
his  predecessor,  D.  Gt.  Cabeen.  It  was  after  the  death  of  H. 
McMullen. 
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On  the  5th  of  January,  1846,  the  Oatawba  plantation,  containr 
ing  about  1200  acares,  and  the  negroes  aforesaid,  were  sold  by  the 
sheriff  to  satisfy  the  executions  aforesaid,  then  remaining  in  his 
office.  On  the  day  of  sale,  a  daim  was  publicly  set  up  to  the 
land,  or  a  part  of  it,  in  bdiialf  of  the  grand-children  of  Mm* 
Charlotte  McMullen^  wife  of  the  testator,  Hugh  McMullen.  This 
claim  was  interposed  on  the  part  of  the  children  of  her  daughters, 
Mrs.  Woodward  and  Mrs.  Clark,  both  deceased.  It  seems  that  a 
portion  of  the  Catawba  plantation,  known  as  the  Leonard  tract, 
containing  about  200  acres,  was  the  inheritance  or  real  estate  of 
Mrs.  C.  McMullen.  She  died  in  the  life-time  of  her  said  husband. 
On  her  death,  Hugh  McMullen  became  seized  of  one-third,  and 
James  C.  McMullen^  Joseph  J.  McMullen,  Mrs.  Woodward  and 
Mrs.  Clark,  (or  their  children  representing  them,)  became  entitled 
each  to  one-fourth  pf  two-thirds.  James  C.  and  Jos.  McMuUen^t 
had,  by  a  deed  duly  executed,  oouTeyed  all  their  share  or  intereirt 
in  their  mother's  real  estate,  to  their  father,  Huj^  McMullen,  in 
his  life  time.  So  that  at  the  time  of  the  sale,  the  only  real  claim 
Qutstanding  against  the  title  of  the  testator  to  the  whole  of  the 
Catawba  plantation,  was  that  on  the  part  of  the  Woodwards  and 
Clarks  to  one-third  of  the  two  hundred  acres,  known  as  the  Leon- 
ard tract. 

These  itdverse  claims  were  made  to  assume  a  formidable  and 
^^^Aggonited  aspect.  The  sale  of  the  whole  plantation  was  forbid 
by  a  written  notice  served  on  the  sheriff*  Neither  the  character 
nor  extent  of  the  adverse  claims  was  explained.  It  was  not  shown 
how  the  adverse  claimants  derived  their  title.  It  is  charged  in 
the  bill,  and  admitted  by  C-  Clark,  that  he  was  fully  acquainted 
with  the  nature  and  extent  of  these  adverse  claims. 

D.  Q.  Stinson,  testified,  that  he  was  present  at  a  trial  in  the 
Court  of  Common  Pleas  for  Lancaster,  when  Caleb  Clark  pro- 
duced a  deed  of  assignment  by  James  C.  and  J.  J.  McMullen,  to 
their  father,  of  all  their  right  in  their  mother's  part  of  the  Leonard 
tract  of  land.  Yet  Clark  made  no  explanations  as  to  the  nature 
and  extent  of  the  outstanding  and  adverse  claims.    He  was  asked 
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to  consent  that  the  sale  should  be  postponed,  in  order  that  the 
adverse  clauns  might  be  examined  and  ascertained.  This  he  re- 
fused, and  insisted  that  the  sale  should  go  on.  His  execution,  the 
oldest  in  the  office,  was  open  for  the  full  amount  due  upon  its  face, 
jtccording  to  the  original  confession,  though  there  were  large  cre- 
sts that  should  have  been  endorsed  Bpon  it.  At  the  sale,  there 
was  no  explanation  made  as  to  .the  actual  amount  due  npoa  tiie 
execution.  It  was  originally  for  a  large  sum.  It  had  been  draw- 
ing interest  for  a  great  many  years,  (from  27th  February,  1822^) 
and  the  amount  apparently  due  was  very  large ;  not  less,  in  fact, 
than  $9,000.  All  these  circumstanic^  tended  in  a  very  consider- 
able degree  to  damp  and  iigurej^e  -^e;^  ^^ey  had  such  an  effect 
upon  the  sheriff,  (Jam^  PagaA^  tliati  Ijie  tho^ht  it  best  to  offer 
only  the  right  and  interest^r£^dt^  McMi^^n^  die  land.  The 
land  was  thus  offered — a  w^.  of  ^^J^g  whic^  lifad  a  still  further 
tendency  to  prejudice  the  t]^i);Ljhe  est^j^u^f  bystanders  and 
bidders,  and  to  cool  the  ardorbf  c«q;p^^oi^iArnder  these  circum- 
stances, 0.  Clark  became  the  pu^t^h^eri}jNne  Catawba  plantation 
for  the  sum  of  $3,700,  took  sheriff's  ^^^{les,  and  has  been  in  the 
possession  and  use  from  that  time  to  the  day  of  his  death ;  and 
his  heirs  and  representatiyes,  since  his  death,  to  the  present  time, 
have  continued  to  use  and  cultivate  the  said  plantation  for  the 
benefit  of  his  estate.  This  is  a  valuable  i»roperty,  and  I  am  satis- 
fied from  the  evidence,  was  worth,  at  the  time  of  the  sale,  $10  per 
acre,  or  $12,000. 

It  is  impossible  that  this  sale  should  stand.  The  property  was 
worth  more  than  three  times  the  amount  it  brou^tat  the  sale.  It 
was  an  unconscionable  speculation  by  the  administrator,  against 
the  estate  he  represented.  If  the  sale  had  been  fair,  under  the 
Act  of  1839  0.  Clark  would  have  been  entitled  to  hold  the  pro- 
perty, and  the  title  would  have  vested  in  him,  on  the  condition  of 
his  being  charged  with  and  paying  the  actual  value  at  the  time  of 
the  sale.  But  I  do  not  think  that  the  ptAchase  was  fairly  made. 
And  this  is  shown  by  the  circumstances  which  I  have  narrated.  I 
am  satisfied,  if  the  administrator,  C.  Ql«rk,  had  performed  his 
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duty  on  that  day,  in  stating  the  actual  amount  due  to  himself,  and 
in  clearing  his  testator's  title  of  the  suspicions  and  doubts  that 
were  cast  upon  it,  the  land  would  hare  sold  for  a  much  larger 
price.  The  transaction  wears,  in  my  judgment,  the  appearance  of 
finesse,  and  there  was  a  concealment  of  circumstances  on  the  part 
of  the  administrator,  which  prejudiced  the  estate,  and  secured  to 
him  the  benefits  of  a  great  bargain. 

This  being  my  conclusion,  the  sale  must  be  set  aside,  and  the 
sheriff"s  conveyance  delivered  up  to  be  cancelled.  And  it  is  so 
ordered  and  decreed. 

It  appears  &om  the  answer  of  C.  Clark  and  James  Cathcart, 
that  there  was  another  small  tract  of  land  of  testator's,  in  Chester 
district,  containing  40  acres,  which  was  sold  on  the  same  day  by 
the  sheriff.  This  tract  was  bid  off  by  Mrs.  Jemima  McMullen, 
(the  widow  of  Jos.  J.  McMullen,)  for  what  price  does  not  appear. 
She  transferred  her  bid  to  Richard  Cathcart,  by  whom  it  was 
transferred  to  Caleb  Clark,  who  took  sheriff's  titles  for  the  same, 
and  stUl  held  it  in  his  possession  at  the  date  of  his  answer.  There 
being  no  allegations  in  the  bill,  impugning  the  sale  of  this  tract  of 
Jand,  nor  in  fact  any  proof  that  it  was  not  fairly  sold,  and  for  full 
value,  it  is  not  my  purpose  in  this  oecree  to  disturb  that  sale. 

The  negroes  of  the  testator,  sold  by  the  sheriff  on  the  first 
Monday  in  January,  1846,  (eleven  in  numlber,)  were  all  bid  off  by 
the  other  administrator,  James  Cathcart,  with  the  exception  of  one 
negro  boy  named  Horace.  He  was  bid  off  by  A^  Q.  Dunovant, 
but  the  boy  being  anxious  to  go  with  his  kindred,  James  Cathcart 
purchased  him  from  Dunovant,  at  an  advance  upon  his  bid.  The 
answer  states,  that  some  of  the  eleven  negroes  were  old  and  some 
young.  That  they  brought  the  aggregate  sum  of  $4,414,  equal 
.to]^an  average  of  $416,  and  that  this  price  was  full  and  fair.  It 
seems,  on  the  same  authority,  that  after  the  negroes  were  bid  off 
by  James  Cathcart,  and  without  any  previous  understanding  to 
thaft  effect,  he  and  Caleb  Clark  agreed  to  divide  the  negroes. 
Under  this  agreement,  the  negroes  were  divided;  James  Calii- 
cart  taking  five  at  $1,865,  and  Clark  taking  six  at  the  price  of 
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$2,549.  The  only  evidence  on  the  subject  of  the  price  of  the 
negroes,  besideB  the  statement  of  the  answer,  is  that  of  James 
Pagan,  the  sheriff,  who  made  the  sale.  He  says,  that  ^'  the  ne- 
groes sold,  not  for  a  high  price,  but  for  a  pretty  fair  price,  con- 
sidering the  time  at  which  they  were  sold."  I  see  no  unfairness 
in  the  sale  of  the  negroes.  They,  as  well  as  the  land,  were  sold 
under  bona  fide  executions,  at  the  suit  of  other  persons  than  the 
administrators.  There  were  no  attempts  or  circumstances  to  de- 
preciate their  value,  or  to  throw  doubt  and  suspicion  on  the  title. 
The  price  given  was  adequate,  and  though  purchased  by  an  ad- 
ministrator, we  have  seen,  that,  under  the  provisions  of  the  Act 
ef  1839,  (11  Stat.  62,)  an  administrator  is  permitted  to  purchase 
the  property  of  his  testator  or  intestate,  under  whatsoever  au-  . 
thority  the  sale  shall  be  made ;  provided,  he  gives  the  actual  value 
of  the  property  at  the  time  of  the  sale.  I  see  no  reason,  there- 
fore, for  the  Court  to  interpose  in  regard  to  the  sale  of  the  ne- 
groes ;  and  so  much  of  the  bill  as  prays  that  the  sale  of  the  negroes 
be  set  aside,  is  dismissed.    • 

There  were  two  tracts  of  land  owned  by  Hugh  McMullen,  in 
Lancaster  district.  Both  of  these  were  sold  by  the  sheriff  of  that 
district.  The  complainants  charge  in  their  bill,  that  these  lands 
were  purchased  at  very  inadequate  prices,  for  the  benefit  of  the 
sureties  to  the  administration  bond  of  Jos.  J.  McMullen.  There 
is  no  evidence  before  me  of  the  quantity  of  these  two  tracts  of 
land,  their  value,  the  prices  at  which  they  sold,  at  whose  instance^ 
or  when  they  were  sold,  further  than  what  is  to  be  found-  in  the 
answer  of  Olark  and  James  Gathcart.  They  state,  that  the  tracts 
contained  about  500  acres  each,  that  they  were  sold  by  the  sheriff 
of  Lancaster,  under  executions  in  his  oflSce,  and  that  one  of  the 
tracts  was  purchased  by  Richard  Cathcart  for  $65,  and  the  other^ 
by  the  same  party  for  $60.  It  is  denied  by  Caleb  Clark,  in  his 
answer,  that  the  sale  was  made  under  his  execution,  or  that  he 
knew  of  the  sale  until  some  time  ajfterwards.  He  says  that*  he 
has  been  informed,  that  the  sale  was  made  under  the  execution  of 
Wm.  Dunlap.    He  further  states,  that  the  sale  of  the  Lancaster 
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tracts  was  loiig  a&tearior  to  the  Ckester  sale,  in  the  life-tme  of 
Joseph  J.  McMullea,  the  late  admmistrator,  and  before  the  said 
Clark  represented  the  estate,  <»r  bore  any  other  relations  to  the 
estate  than  those  of  a  creditor.  There  is  no  proof  to  the  eontraiy 
of  this  statement,  and  if  «( is  net  to  be  taken  as  eridence,  thweii 
no  evidence  at  iJl  upon  the  subject.  Richard  Oatbcart  IxMre  na 
fiduciary  relations  to  the  estate  of  Hugh  McMoUen,  whidi  woidd 
forbid  his  purchasing  his  lands  at  sheriff's  sale  at  an  inadequate 
price.  I  say  inadequate,  though  there  is  no  evidence  of  inade- 
quacy, besides  the  simple  statement  of  quantity  a^  price,  from 
which  I  presume,  that  the  price  was  inadequate.  I  do  not  know 
but  that  the  sale  was  conducted  in  a  manner  most  perfectly  fair« 
In  the  absence  of  i»roof,  I  lun  bound  to  conclude  that  it  was.  I 
perceive  no  grounds,  therefore,  for  supposing  that  Richard  Oathr 
cart  had  not  a  legal  right  to  take  titles  for  the  land  that  he  had 
purchased  at  sheriff's  sale,  on  the  payment  of  his  bid.  Nor  do  I 
perceive  iM^y  impediment,  after  he  had  thus  acquired  by  contract 
of  purchase  a  perfect  right  to  take  titles,  to  his  transferring  thai 
right  to  Caleb  Clark,  on  any  oonsiderati(m  that  might  be  agreed 
cm  between  them.  It  will  be  remembered,  that,  at  that  time, 
Clark  occupied  no  confidential  position  towards  the  estate.  And 
if  he  had,  after  the  right  and  title  of  die  estate  was  gone,  without 
def&ult  in  the  administrator,  and  before  his  administration,  and 
had  vested  in  a  third  parson,  there  is  nothing  to  forbid  the  admin- 
istrator, under  those  circumstances^  to  purchase  for  his  own  benefit. 
The  sale  of  the  Lancaster  lands  may  have  been  fraudulent ;  but  if 
so,  it  has  not  been  made  to  appear.  There  is,  in  the  ju(%ment  of 
the  Court,  no  ground  for  vacating  or  disturbing  the  sale  of  the 
Lancaster  lands>  and  so  much  of  the  complainants'  bill  as  relates 
thereto  is  dismissed. 

The  original  bill  in  this  case  was  filed  on  the  21st  May,  1847, 
by  James  C.  McMullen,  the  son  and  devisee  of  the  testator,  and 
by  •Alexander  and  Lucy  McMullen,  the  children  of  Jos.  J.  McMul- 
len, against  Caleb  Clark,  James  Cathcart,  Robert  Cathcart  and 
Richard  Cathcart.    The  prayer  of  the  bill  is,  that  the  sales  of 
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the  knds  ttiid  negroes  shovdd  be  vaeated^  and  for  aceoimt  and  re- 
fief.  The  children  <^  Joe.  J.  MdMoUen  are  interested  and  dahm 
under  die  limitations  of  the  will  of  their  grandfather,  Hngh 
MoMollen.  James  Withen^K>on  fa  also  made  a  party,  because  ag 
esrdinary  he  took  possession  of  some  portiim  of  the  goods  of  Jos» 
J.  McMnllen^  He  states  that  Jos.  J.  MeMnllen  died  insolyent; 
^t  there  were  some  ^eentions  oat-standing  against  him  at  the 
time  of  his  death,  by  Tirtne  oi  which  the  sheriff  levied  npon  and 
sold  all  his  yisible  property.  He  further  states  that  the  said  Jos.. 
J.  MeMnllen,  at  the  time  of  his  death,  was  a  practieing  attorney, 
and  that  he  had  possessicm  of  yarioos  choses  in  action  belonging 
to  his  clients^  all  of  which  the  said  Withenq>oon  has  defiyered  oyer 
to  their  proper  owners.  He  farther  states  that  the  said  Jos.  J. 
MeMnllen  was  an  attorney  in  copartnership  with  Thos.  J.  Wright^ 
who  saryiyed  hm ;  and  that  the  said  Thos.  J.  Wright,  as  the  snr«> 
yiving  partner,  was  entilied  te  the  possession  and  control  <^  ^ 
ehoses  in  action^  fees  and*  costs  due  to  the  copartnership ;  that 
besides  tiiese,  there  were  no  choses  in  action  eke  to  the  said  Jo8» 
J.  MeMnllen;  ihsA  be  has  not  recmyed,  and  does  not  expect  ta 
re<»iye,  a  dollar  from  the  estate  of  the  said  Jos.  J.  MeMnllen  ; 
and  that  &e  said  Jos.  J.  McMuUen  is  said  to  be  largely  indebteid 
to  the  said  irm  of  which  he  was  a  copartner. 
.  After  the  said  Caleb  Clark  and  Robert  Cathcart  had  filed  their 
answer  to  the  complainants*  bill,  and  before  trial,  C.  Clark  died 
lOth  Jannury,  A.  D.  1850.  The  said  Robert  CathoMt  also  died, 
in  1849,  intestate,  leaying  his  children,  John  and  Nancy  Catheut, 
his  only  distributees.  The  said  Caleb  Clark  also  died  intestate, 
leaying  h»  children  and  grand-children  named  in  tiie  bill  of  re» 
idyor,  as  his  distributees,  and  Henry  H.  Churk  has  become  hia 
administrator.  On  the  28d  March,  1850,  the  complaint^ts  re- 
yiyed  their  bill  i^ainst  the  legal  representatiyes,  heirs-at-law  and 
distributees  of  the  said  Caleb  Clark  and  Robert  Cathcart.  On 
this  state  of  the  pleadings,  the  case  came  on  for  trial,  all  personcr 
m  e$8e  with  a  possible  interest,  being  parties  before  the  Court. 
It  is  nowhere  stated  in  tiie  pleadings,  nor  shown  in,  the  eyidence, 
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that  James  C.  McMuUen  has  any  children  who  may  claim  as  re- 
mainder-men nnder  the  will  of  Hugh  McMollen. 

Having  vacated  the  sale  of  the  Catawba  plantation,  I  am  next 
to  enquire  what  is  best  to  be  done  for  the  relief  and  satisfaction 
of  creditors,  and  the  adjustment  of  the  conflicting  claims  of  the 
various  parties  to  the  suit.  I  am  impressed  that  the  estate  has 
been  badly  managed ;  but  it  is  premature  to  express  an  opinion  on 
this  subject.  'From  evidence  before  me,  it  appears  that  the  in- 
debtedness is  large.  The  claims  of  the  creditors  are  of  course 
paramount  to  those  of  the  devisees  and  legatees  under  the  wilL 
And  I  do  not  think  that  the  debts  can  be  satisfied  without  a  sale 
of  the  lands  and  negroes. 

It  is  therefore  ordered  and  decreed,  that  the  commissioner  of 
this  Court  do  proceed  to  sell  the  pl^tation  of  the  said  Hugh 
McMullen,  on  which  he  lived  at  his  death,  on  a  credit  of  one  and 
two  years,  with  interest  from  the  day  of  sale;  and  the  negroes 
that  are,  or  have  been  in  the  possession'of  the  said  James  C.  Mo-  . 
Mullen,  on  a  credit  of  one  year,  with  interest  from  the  day  of 
sale ;  and  that  the  said  James  C.  McMullen  deliver  up  said  ne- 
groes to  the  said  commissioner  for  this  purpose.  It  is  also  ordered, 
that  the  commissioner  take  bond  and  personal  security  and  a 
mortgage  of  the  property  to  secure  the  payment  of  the  purchase 
money,  of  both  the  real  and  personal  estate,  hereby  ordered  to 
be  sold.  And  in  reference  to  the  said  plantation,  it  is  ordered, 
that  the  commissioner  give  only  a  quit-claim  title  to  any  part 
thereof,  to  which  the  right  may  be  seriously  disputed. 

It  is  further  ordered  and  decreed,  that  the  administrator  of 
Bobert  Cathcart  and  the  administrator  of  Caleb  Clark,  ^be  en- 
joined from  enforcing  their  executions  at  law  against  the  estate 
of  the  said  Hugh  McMullen.  It  is  further  ordered,  that  all 
the  other  creditors  of  the  said  Hugh  McMullen,  whether  by 
execution,  by  specialty  or  simple  contract,  be  also  enjoihed 
from  proceeding  at  law  against  said  estate.  It  is  further  ordered 
and  decreed,  that  aU  the  creditors  of  the  said  Hugh  McMullen 
do  prove  and  establish  t^eir  demands  in  this  Court  before  the 
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GommisBioner  in  Eqmtj,  before  the  next  term  of  the  Cotirt ;  and 
that  the  said  commisaioner  give  due  notice  thereof  by  advertise- 
ment in  the  newspapers ;  and  that  the  commissioner  report  there- 
on at  the  next  term  of  the  Court, 

It  is  also,  ordered  and  decreed,  that  the  commissioner  enquire 
and  report  the  balance  due  on  the  execution  of  the  said  Caleb 
Clark  v%.  Hugh  McMullen,  after  allowing  all  proper  and  legal 
credits  and  discounts ;  and  that  he  also,  in  the  same  way,  enquire 
and  report  the  amount  due  upon  the  execution  of  Robert  Cath- 
cart  and  the  other  executions  out-standing  against  the  estate. 

It  is  further  ordered  and  decreed,  that  the  administrator  of  the 
said  Caleb  Clark  account  before  the  commissioner  of  this  Court 
for  the  rents  and  profits  of  the  plantation,  (the  sale  of  which  is 
herein  vacated,)  from  the  time  that  the  said  Caleb  Clark  became 
a  pur<^baser  thereof,  to  the  time  of  accounting,  with  interest  on 
the  annual  balances. 

It  is  further  ordered  and  decreed,  that  the  accounts  of  Joseph 
J.  McMullen,  as  administrator  with  the  will  annexed  of  Hugh 
McMuUen,  be  referred  to  the  commissioner,  and  that  he  report 
thereon ;  and  if  any  balance  shall  be  found  due  on  the  adminis- 
tration accounts  of  the  said  Joseph  J.  McMullen,  it  is  ordered 
that  such  balance  shall  constitute  a  fund  for  the  payment  of  the 
claims  of  creditors,  and  that  for  this  object  the  estate  of  each  of 
the  four  sureties  on  the  administration  bond  of  the  said  Joseph 
J.  McMullen,  shall  be  liable  jointly  and  severally. 

It  is  further  ordered  and  decreed,  that  the  amount  that  may  be 
found  due  by  Caleb  Clark  for  the  rents  and  profits  of  the  plan- 
tation, as  well  as  his  aliquot  or  fourth  part  of  any  balance  that 
may  be  found  due  on  the  administration  accounts  of  said  Joseph 
J.  McMullen,  shall  apply  as  a  credit  or  payment  on  his  execution 
against  the  estate  of  Hugh  McMullen,  if  so  much  be  necessary. 
If  all  or  a  part  should  not  be  necessary  for  this  purpose,  it  shall 
constitute  a  general  fund  for  the  payment  of  debts,  or  of  the 
claims  of  the  devisees  or  legatees  under  the  will.  In  like  man- 
ner, it  is  ordered,  that  the  aliquot  or  fourth  part  of  the  liability 
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of  the  said  Robert  Cathcart  for  any  balance  that  may  be  found 
dne  upon  the  administration  accounts  of  the  said  Joseph  J.  Mc- 
MuUen,  shall  apply  as  a  credit  or  payment  on  his  execution 
against  the  estate  of  the  said  Hugh  McMullen,  if  so  much^be 
necessary;  and  if  not,  then  it  shall  constitute  a  general  fond  tor 
the  payment  of  the  creditors  or  devisees  and  legatees  under  the 
will,  as  hereinbefore  provided. 

It  is  further  ordered  and  decreed,  that  it  be  referred  to  the 
commissioner  to  enquire  and  report  the  amount  due  by  the  C091- 
plainant,  James  C.  McMullen,  to  the  estate,  for  land  rent  and 
negro  hire,  during  the  administration  of  Joseph  J.  McMullen ; 
and  also,  the  hire  of  the  negroes  that  have  been  in  the  possession 
of  the  said  James  C.  McMullen,  from  the  time  that  the  same 
were  delivered  into  his  possession  to  the  time  of  the  sale  hereby 
ordered. 

All  the  fonds  of  the  estate,  from  whatsoever  source  derived, 
shall  be  applicable  to  the  payment  of  the  debts,  as  the  Court 
shall  appoint  and  direct.  The  residue,  if  any  remains,  shall  be 
a  fund  for  division  among  the  persons  entitled  under  the  will, 
whose  rights  as  among  each  other,  are  hereby  reserved  for  future 
adjudication  by  the  Court. 

From  this  decree  the  complainants  appealed,  on  the  grounds : 

1.  Because  the  Chancellor  erred  in  refusing  to  set  aside  the 
sale  of  the  slaves  belonging  to  the  estate  of  Hugh  McMullen, 
made  by  the  sheriff,  and  which  were  purchased  by  Caleb  Clark, 
Esq.,  and  James  Cathcart,  administrators  of  the  said  McMullen, 
as  the  writs  of  fi.  fa.j  under  which  said  slaves  were  sold,  were 
satisfied  before  the  time  of  said  ssle ;  or  if  not  actually  satisfied, 
they  were  satisfied  in  law,  the  said  Caleb  Clark  and  Robert  Cath- 
cart, to  whom  all  the  executions  in  the  sheriff's  office  belonged, 
being  large  debtors  to  the  estate  of  the  said  Hugh  McMullen ; 
and  their  indebtedness  at  the  time  of  said  sale,  amounting  to  more 
than  the  balances  due  on  said  writs  of  fi.  fa^  under  which  said 
slaves  were  sold. 

2.  Because  the  Chancellor  erred  in  deciding  that  there  was  no 
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firaud  in  said  sale,  and  that  tlie  said  slayes  sold  for  a  fair  price, 
when  from  the  }»roof  in  the  cause,  it  is  respectfully  submitted, 
that  said  sale  was  fraudulent ;  the  time  when  said  sale  was  made, 
th^  large  payments  made  on  the  executions  under  which  they 
w^e  sold,  not  being  credited  thereon,  and  other  circumstances, 
show  that  the  said  sale  was  a  mere  contriyance  to  secure  all  the 
property  of  said  estate  to  the  benefit  of  said  administrators,  made 
below  its  value,  and  to  the  great  injury  of  the  estate  of  which  the 
sud  Clark  and  Gathcart  were  the  trustees. 

8.  Because  the  said  decree  is  erroneous  in  ordering  a  sale  of 
the  slaves  in  the  possession  of  James  C.  McMullen,  until  it  shall 
be  ascertained  whether  a  sale  of  the  same  may  be  necessary  for 
die  payment  of  debts,  and  until  it  shall  be  ascertained  what 
amount  of  assets  are  in  the  hands  of  Josq)h  X  McMullen,  as 
former  administrator  of  said  estate,  and  the  proceeds  of  the  sales 
of  the  land,  ordered  to  be  sold  by  said  decree  may  be  insufficient 
for  that  purpose. 

4.  Because  the  Chancellor  erred  in  dismissing,  without  preju- 
dice, so  much  of  the  bill  as  relates  to  the  sale  of  the  lands  in 
Lancaster,  inasmuch  as  the  complajnants  stated  at  the  hearing  of 
the  cause,  that  they  were  not  prepared,  and  would  not  go  into  that 
part  of  the  case,  and  would  not  and  did  not  offer  any  evidence  or 
argument  in  that  part  of  the  case. 

Upon  so  much  of  the  decree  as  directed  the  commissioner  to 
enquire  and  report  the  balance  due  upon  the  judgment  of  Caleb 
Clark,  the  commissioner  reported  as  follows : 

^^  Mr.  Clark's  judgment  and  execution  was  for  $8,310,  with 
interest  thereon  from  the  27th  Februw^,  1822.  Mr.  Clark  had 
received  various  sums  of  money  on  account  of  Mr.  McMullen, 
which  were  not  credited  on  said  execution.  At  the  reference,  Mr. 
Clark  furnished  a  statement  of  a  settlement  of  his  claims  against 
Hugh  McMullen,  made  with  J.  J.  McMullen,  the  administrator, 
on  the  13th  March,  1844.  In  this  statement  he  credits  his  execu- 
tion with  the  following  sums  received,  to  wit:  June  6,  1888, 
13,310.00;  April  6, 18^,  293.00;  January  9,  1842,2,000.00. 
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^^  Aocordmg  to  the  oalcnlatHHi  .iken  made,  the  balaoice  due  at 
tiie  time  of  the  laat  payment  was  $2,735.T5.  But  to  this  state- 
ment was  added  some  balanoes  dae  to  Mr.  Clark  on  form^  set- 
tieiiient,  Tie :  one  of  $486.80,  Nov.  6, 1835,  a^  one  o(  $103.00, 
due  Mardi  13,  1880,  »ad  o^t  amotmts,  which,  with  interest 
thereon,  and  on  the  above  balance  oi  execution,  made  the  amount 
of  $4,088.87,  due  i;o  Mr.  C^urk,  on  the  said  18di  March,  1844,  the 
day  of  the  settlemait.  On  the  part  of  the  complainants,  it  is 
alleged  that  the  balance  of  the  aeeounts  are  not  allowable,  as  they 
Iffe  not  sustained  by  evidence  of  the  former  settlement  referred 
to,  "and  Irere  barred  by  the  statute  of  lunitations  anterior  tb  the 
testator's  death.  It  appears  to  the  <>ommi8sioner  that  these  ob- 
je<Tfcion8  are  fatd,  and  that  the  balance  of  these  accounts  cannot 
be  allowed  to  Mr.  Clark.  On  the  other  hand,  it  is  urged  by  the 
defendant  that  the  sum  of  $2,000,  acknowledged  to  have  beeti 
received  on  the  19th  January,  1842,  should  not  be  allowed  as  a 
credit,  inasmuch  as  the  money  was  never  actually  rec^ved. 

"  The  administrator,  J.  J.  McMnllen,  credited  himself  with  the 
sum  of  two  thousand  doUara  in  his  returns  to  the  ordinary,  and 
which  Mr.  Clark  also  exhibited  as  a  voudier  at  the  refwenoe.  It 
appears  that  the  payment  was  made  by  J.  J.  McMullen  giving 
Ids  note  m  Bank  for  $2,000,  with  Clark  and  Robert  Cathcart  as 
his  sureties,  and  that  the  money  drawn  on  that  note  was  applied 
to  the  payment  of  Mr.  Clark's  note  then  in  Bank  for  the  same 
sum.  This  note  was  renewed  several  times  with  some  payments 
until  the  2d  April,  1845,  when  it  was  protested  for  $1,800,  which 
balance  with  interest  and  protest,  was  settled  by  Mr.  Clark  giving 
ys  own  note  in  Bank  for  $1,859.37,  on  the  19th  November, 
1845.  Mr.  Clark  insisted  that  his  execution  should  be  credited 
with  only  $640.63,  the  amount  paid  by  J.  J.  McMuUen  on  his 
^'imte,  as  liie  other  sum  of  $1,859.87  was  not  reaUy  paid.  The 
oommissioner  inclines  to  this  view  of  the  case,  and  is  of  opinion, 
lliat  only  $640.68  should  be  credited  on  the  execution  instead  of 
$2,000." 
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•  To  the  report  of  ihe  eomimssioner  the  complamanta  and  the 
defendant,  Jamee  Cathcart,  exerted  on  the  ground : 

Because  the  commissioner  erred  in  not  crediting  the  execution 
of  C.  Clark  with  the  sum  of  $2,000,  on  January  19, 1842,  being 
the  amount  of  C.  Chun's- note  in  the  Camden  Bank,  paid  by  J.  J. 
McMullen  on  that  day. 

The  report  waa  heard,  upon  the  exception,  before  his  Honor, 
Chancellor  Wabdlaw,  at  July  sittings,  1861.  His  Honor  over- 
ruled the  exception,  and  the  complainants  and  James  Cathcaart  ap- 
pealed. 

Ch'effg  ^  McAlHey,  for  complainants. 
Bof/htony  contra. 

The  o}»nion  of  the  Court  was  delivered  by 

DuKKiN,  Ch.  The  first  ground  of  appeal  is  an  attempt  to 
urge  the  principle  of  Simkms  vs.  Oobb,  (2  Bail.  60,)  to  a  case  not 
within  that  rule  of  law,  or  the  reason  of  it.  It  is  true  that  Caleb 
Clark  and  James  Cathcart,  together  with  two  other  persons,  were 
siyretiee  on  the  administration  bond  of  Joseph  J.  McMullen,  de- 
ceased. But  at  the  time  of  the  sheriff's  sale  in  January,  1846^ 
J.  J.  McMullen  had  been  dead  but  a  few  months — -no  account  had 
been  taken  of  his  administration^— no  default,  ascertained— Aor  his 
inability  to  discharge  his  debts  established.  In  this  Court  all 
these  should  appear  before  any  actual  indebtedness  could  be  sa»l 
to  exist  on  the  part  of  his  sureties.  Their  liability  to  the  estate 
of  Hugh  McMullen,  deceased,  was  purely  contingent,  and  afford* 
ed  no  ground  for  the  legal  inference  insisted  on,  that,  in  January, 
1846,  they  were  in  possession  of  assets  belcmging  to  that  estate. 
The  distinction  is  adverted  to  in  O'NedU  vs.  Metiert,  McM.  Eq. 
499. 

The  second  ground  is  answered  by  the  heta  detailed  in  the 
Chancellor's  decree.  The  sales  of  tiie  slaves  were  made  under 
the  authority  of  other  executions  in  the  sheriff's  office  as  well  as 
those  of  Clark  and  of  Cathcart.  ^^  There  w^e  no  attempts,*' 
says  be,  ^^  to  depreciate  their  value,  or  to  throw  doubt  or  i 
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cion  on  the  title.  The  price  given  was  adequate."  This  Court 
concnrs  in  his  conclusion  that  there  was  no  ground  to  invalidate 
this  sale. 

The  third  ground  of  appeal  is  well  taken.  It  is  now  conceded 
that  the  order  for  the  sale  of  the  slaves  in  the  possession  of  James 
C.  McMuUen  was  premature,  and  may  prove  unnecessary.  It  is, 
therefore,  rescinded. 

'  The  Chancellor  decreed  that,  from  the  evidence  before  him,  he 
saw  no  ground  to  impeach  the  sale  of  the  lands  in  Lancaster 
district.  Robert  Cathcart  was  the  purchaser  of  those  lands  al 
sheriff's  sales,  and  he  was  originally  a  defendant  in  the  suit.  He 
died  before  the  hearing  of  the  cause,  to  wit,  in  January,  1850, 
and  though  a  bill  of  revivor  had  been  filed  against  his  in&nt 
heirs,  they 'had  not  had  an  opportunity  to  answer  or  defend  the 
cause.  The  fourth  ground  is  because  the  Chancellor  erred  in  dis- 
missing the  bill  as  to  the  sale  of  the  Lancaster  lands,  ^^  inasmudi 
as  the  complainants  stated  tit  the  hearing  of  the  cause,  that  they 
were  not  prepared,  and  would  not  go  into  that  part  of  the  case, 
and  would  not  and  did  not  offer  any  evidence  or  argument  on 
that  part  of  the  case." 

It  may  not  be  amiss  to  repeat  what  is  said  in  Bierdermann  vs. 
Seymour^  17  Eng.  Ch.  R.  694,  Aat  "  it  is  the  duty  of  the  comr 
plainant  to  come  fully  prepared  at  the  hearing  to  ask  the  Court 
for  a  decree,  and  if  he  is  not  so  prepared,  and  the  suit  appears 
defective  from  his  default,  it  is  then  a  matter  of  discretion  or  in- 
dulgence to  grant  him  leave  to  supply  the  defect."  So,  if  the 
cause  is  not  ready  for  hearing  in  consequence  of  such  casualty  as 
here  occurred,  and  the  want  of  time  to  bring  the  new  and  neces- 
sary parties  into  Court,  leave  would  be  given  to  postpone  the 
cause.  But  it  would  be  replete  with  inconvenience  to  sanction  a 
practice  of  hearing  a  cause  piece-meal,  or  by  detached  parts.  It 
is  manifest,  however,  that  the  error  in  this  case  originated  in  a 
misapprehension  on  the  part  of  the  Solicitor,  and,  moreover,  as 
the  heirs  of  Robert  Cathcart,  deceased,  were  not,  in  fact,  repre- 
•aented^  they  would  not  be  bound  by  the  decree.    So  much  of  the 
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decree,  therefore,  as  dismisses  the  claim  is  opened,  and  the  matter 
ordered  to  be  set  down  for  hearing  on  the  proper  parties  being 
represented. 

Bnsh  and  Massey  interposed  a  claim  against  the  estate  of  Hugh 
McMullen,  deceased,  for  moneys  which  they  had  paid  on  account 
of  the  Lancaster  lands  purchased  by  them  from  Hugh  McMullen, 
and  which  had  been  taken  from  them  for  defect  of  title  in  their 
vendor.  The  ChanceUor  ordered  the  claim  to  be  investigated  oy 
the  commissioner.  It  is  now  asked,  and  it  k  so  decreed,  that  the 
.commissioner  have  leave  also  to  report,  whether  any  of  the  pay- 
ments, alleged  to  have  been  made  by  Bush  and  Massey,  were  re- 
ceived by  Joseph  J.  McMullen  as  administrator  of  Hugh  McMul- 
len deceased,  and  not  heretofore  charged  -  against  him,  and  that 
he  have  leave  to  surcharge  him  accordingly. 

The  only  remaining  ground  of  appeal  is  that  submitted  on  the 
part  of  James  Cathcart.  It  appears  that,  at  the  death  of  Hugh 
McMullen,  and  for  some  time  previously,  Caleb  Clark  held  an  ex- 
ecution against  him  to  a  large  amount.  On  the  2d  January,  1842, 
Caleb  Clark  having  a  note  of  $2000  falling  due,  or  then  due,  in 
the  Bank  of  Camden,  applied  to  Joseph  J.  McMullen,  who  was 
then  the  administrator  of  his  father's  estate.  McMullen  put  hii 
indiyidual  note  in  the  Bank  of  Camden,  with  C.  Clark  and  Bobt. 
Cathcart  as  his  sureties,  which  note  was  discounted,  and  the  pro- 
ceeds applied  to  the  payment  of  Clark's  note  in  that  institution. 
Clark  gave  to  J.  J.  McMullen,  as  administrator  of  Hugh  McMul- 
len his  receipt  for  two  thousand  dollars  on  account  of  his  execu- 
tion. In  the  returns  of  J.  J.  McMullen  to  the  ordinary  he  cred^ 
ited  himself  with  this  payment  as  made  on  account  of  the  estate, 
and  Mr.  Clark  exhibited  it  as  a  voucher  at  the  reference.  He 
also  furnished  at  the  same  time  a  statement  of  a  settlement  of  hiis 
claims  against  Hugh  McMullen,  deceased,  which  he  had  made 
with  J.  J.  McMullen,  his  administrator,  on  the  18th  March,  1844; 
and  in  this  statement  Clark  credited  on  his  execution  this  pay- 
ment of  $2,000,  m  made  9th  January,  1842.  McMullen's  note 
to  the  Camden  Bank  was  several  tiines  renewed  with  the  same 
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endorsers,  and  seyeral  payments  thereon  were  made  hj  him  ;  bnt^ 
on  the  2d  April,  1845,  the  bst  renewal  of  $1,859.87  was  protested 
for  non-payment,  and  was  taken  up  by  Clark's  note  for  that 
amount.  It  was  insisted,  and  so  th«  commissioner  hesitatingly 
determined,  that  Clark's  execution  against  Hugh  McMullea 
should  not  be  credited  with  the  $2,000,  but  only  with  $640.6^ 
the  difference  between  that  sum  and  $1,859.37  ;  and  the  excep- 
tion in  this  respect  was  overruled. 

This  is  not  like  the  ease  of  Doffon  yb.  Ashieyj  1  Kch.  86^ 
where  a  note  agreed  to  be  takai  in  payment  on  a  judgment  was 
held  to  be  payment,  although  tiiat  would  be  sufficiently  dedsiye 
of  the  case.  There  was  na  individual  indebtedness  on  the  part  of 
J.  J.  McMullen  to  Caleb  Clark.  But  the  latter  holding  an  exe- 
cution against  Hugh  McMullen  deceased,  J.  J.  McMullen  bor- 
rows money  from  a  third  person,  pays  it  to  Clark  on  account  of 
his  execution,  takes  his  receipt  to  that  efiect,  and  enters  it  as  a 
credit  in  his  account  as  administrator,  and,  two  years  afterwards, 
iir  an  adjustanent  or  settlement  of  the  amount  due  on  the  execu- 
tion, the  credit  is  set  down  and  admitted  by  Mr.  Clark.  It  was 
no  substitution,  but  an  actuafl  payment.  Three  years  after  the 
payment,  McMullen  fails  to  pay  to  the  third  person  the  money 
whidi  he  bad  borrowed  and  paid  on  Clark's  execution.  In  re- 
ference to  the  credit  on  the  execution,  is  it  of  any  importance 
that  Clark  was  one  of  the  persons  who  had  become  security  for 
the  loan  which  McMullen  made  in.  1842  iq  order  to  enable  him 
io  pay  the  execution  ?  If ,  in  January,  1842,  the  amount  due  on 
Clark's  execution  against  Hugh  McMuQen  deceased,  had  been 
$2,000,  would  not  lus  receipt  to  the  administrator  for  that  sum 
have  entitled  the  administrator,  not  only  to  credit  in  his  account, 
but  to  have  had  satisfaction  entered  on  the  judgment  ?  In  order 
to  raise  the  money  to  pay  the  judgment,  J.  J.  McMullen  had  not 
only  incurred  an  individual  liability  which  did  not  before  exist, 
but  he  had  involved  another  person  besides  Mr.  Clark  as  his 
sarety.  It  appears  to  the  Court  that  the  payment  of  the  $2,000 
cm  9th  January,  1842,  wa3  an  extin^iishment  of  the  execution  of 
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Caleb  Clark  to  that  extent,  and  should  have  been  so  regarded  iB 

taking  an  account  of  the  amount  due. 

It  is  ordered  and  decreed,  that  the  decrees  of  the  Circuit  Court 

be  modified  as  herein  before  expressed,  and  that,  in  all  other  re* 

spects,  the  same  be  affirmed. 
Johnston,  Daroan  and  Wabdmw,  CC,  concurred* 
Decree  modified.  , 


Esther  A.  Cunninffham  vs.  Charles  J.  Shannon  and  others. 

By  antenuptial  contract,  huBband  agreed,  that,  if  hia  wi£B  should  sarriTe  fate, 
and  no  proyision  should  be  made  for  her  in  his  viU  In  an  amount  equal  U> 
$20,000 ;  or,  if  he  should  die  intestate,  and  she^  as  his  heir,  should  not  receive 
from  his  estate  an  amount  equal  to  $20,000 ;  then,  he  charged  his  estate  with 
the  payment  of  $20,000,  or  such  sum  as  will  make  up  that  amount,  to  be  held 
hy  the  tenstee  for  her  use  for  life,  with  remainder  to  the  inue  of  the  marriage; 
jproPHkd^  that,  if  she  suryiTed,  she  should  hvre  no  part  of  the  estate  then  owned 
by  him,  or  which  should  be  purchased  by  him  after  the  firs^  day  of  Josau^ 
then  next  ensuing.  Husband  purchased  lands  after  the  first  day  of  January 
succeeding  the  date  of  the  marriage  contract,  and  died  leaying  a  will,  by  which, 
<in  addition  to  the  proyisions  made  for  his  wife  by  the  marriage  contaract,'  he 
devised  and  bequeathed  to  her  waaQ  negroes  and  other  personal^  and  an  intereit 
!n  some  of  his  real  estate : — ffddj  that  the  wife  was  entitled  to  the  proyisions 
made  for  her  by  the  marriage  contract,  to  the  deyises  and  bequests  in  her  favor, 
and  to  dower  in  aU  the  lands  purchased  by  the  husband  after  the  first  day  of 
January  sueceeding  the  date  of  the  marriage  contract,  so  fiur  as  such  elaim  of 
dower  was  commstent  with  the  devises  in  her  f^ver. 

Testator  devised  his  plantation  and  his  town  house  to  his  daughter  for  life,  for  her 
sole  and  separate  use,  with  limitations,  &c.,  and  provided  that  his  wife  should  be 
entitled,  for  life,  to  use,  occupy  and  cultivate  four  himdred  acres  of  the  planta- 
tion, to  out  and  haul  from  ^e  plantation  sudi  fire  wood  and  sueh  timb^  for 
buildings  <m*  repairs  as  she  may  derire,  and  either  to  use  and  eigoj  his  to^ 
house,  or,  to  reddeon  his  plantation,  as  she  may  cHnooBei^-ffeld,  tiiat  there  was 
nothing  in  the  provisions  of  the  will  which  excluded  the  vrife  from  her  right  of 
dower  in  the  plantation,  except  in  so  much  thereof  as  she  elected  to  take  for  life 
under  the  will ;  and  that  she  was  bound  to  elect  whether  she  would  take  the 
town  house  for  life,  or  reside  en  the  plantation. 
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fitezy  derise  which  a  husband  makes  of  land  upon  which  his  wife's  right  of  dower 
attaches,  is  presumed  to  be  made  subject  to  the  right  of  dower,  unless  the  oon- 
trarj  appears  on  the  face  of  the  will,  in  express  words,  or  by  the  strongest  kind 
of  unplieation. 

A  widow  is  not  entitled  to  take  dower  in  the  same  lands  in  which  she  takes  an 
estate  for  life  under  her  husband's  will. 

Before  Dargan,  Ch.  at  KernhaWy  June^  1851. 

Dargan,  Gh.  Joseph  Cnnningham  being  about  to  solemnize  a 
marriage  with  complainant,  Esther  Cunningham,  on  the  20th  day 
of  July,  1841,  entered  into  an  ante-nuptial  marriage  contract  with 
the  said  Esther  Cunningham,  (then  Niles,)  and  William  Mc Willie, 
the  trustee  of  the  said  marriage  settlement ;  by  which  the  said 
Cunningham,  in  consideration  of  the  intended  marriage,  did  stipu- 
late and  agree,  that  in  case  the  said  intended  marriage  should  take 
effect,  and  the  said  Joseph  should  thereafter  die,  (the  said  Esther 
then  living,)  not  having  made  provision  by  his  last  will  and  testa- 
ment for  the  said  JEsther,  in  a  sum  of  money  or  an  amount  of 
property  equal  to  $20,000 ;  or  in  case  the  said  Joseph  should  die 
intestate,  and  the  said  Esther  shall  not  receive  from  his  estiite,  as 
one  of  his  heirs  at  law,  a  sum  of  money,  or  an  amount  of  pro- 
perty, equal  to  $20,000 ;  that  then,  and  in  that  case,  the  said 
Joseph  Cunningham  charges  his  estate  with  the  payment  to  the 
said  William  McWillie,  trustee  a«  aforesaid,  &c.,  of  $20,000,  or 
such  sum  of  money  as  will  make  up  the  sum  of  $20,000,  when 
^ded  to  what  the  said  Esther  may  otherwise  receive  from  the 
estate  of  her  said  intended  husband.  The  deed  of  settlement 
then  further  provides,  that  the  said  sum  of  money  shall  be  held  for 
the  sole  and  separate  use  of  the  said  Esther,  &c.,  for  the  term  of  her 
natural  life ;  and  from  and  immediately  after  her  death,  the  said 
sum  of  $20,000,  or  so  much  thereof  as  may  be  held  in  trust,  shall 
go  to  the  issue  of  the  intended  marriage,  share  and  share  alike, 
to  them,  their  heirs  and  assigns  iorevex  \  provided,  always,  that  in 
case  the  said  Esther  shall  survive  her  said  intended  husband,  that 
then  and  in  that  case,  the  said  Esther  shall  have  no  part  or  parcel 
of  the  real  or  personal  estate  of  the  said  Joseph,  now  owned  by 
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bim ;  nor  of  saeh  as  he  may  purchase  before  the  first  day  of  Janu* 
ary  next,  or  of  the  increase  of  the  negroes  now  owned  by  him, 
by  virtue  of  any  right  of  dower,  distribution  or  otherwise ;  the 
said  sum  of  $20,000  being  settled  upon  and  secured  to  the  said 
Esther  in  consideration  of  the  said  intended  marriage,  and  in 
further  consideration  of  her  hereby  relinquishing  such  claim. 
.  The  marriage  took  place,  and  the  parties  lived  together  until 

the day  of  May,  1850,  when  Joseph  Cunningham  departed 

this  life,  leaving  one  ohild  by  the  aforesaid  marriage,  and  several 
other  children  by  a  former  marriage ;  leaving  also  a  large  real  and 
personal  estate,  all  of  which  was  disposed  of  by  his  last  will  and 
testament. 

It  will  be  unnecessary  for  me  to  notice  any  portions  of  this  will, 
but  such  as  bear  upon  the  issues  involved  in  these  pleadings.  In 
the  first  clause,  the  testator  makes  provision  for  his  wife  as  fol- 
lows :  "  In  addition  to  the  provisions  made  for  my  wife,  Esther  A. 
Cunningham,  by  virtue  of  a  deed  of  marriage  settlement,  or  ante- 
nuptial agreement,  dated  the  20th  day  of  July,  eighteen  hundred 
and  forty-one,  executed  by  myself,  the  said  Esther  A.  (then  Esther 
A.  Niles,)  and  William  McWiDie,  I  give  and  bequeath  to  my  said 
wife  the  foUowing  named  negroes,  to  wit:  Abram,.  Frankey,  Bet- 
sey, Lucy,  Tom,  William,  Thomas,  Martha,  Jim  Williams,  and 
Hannah  Williams,  for  and  during  the  term  of  her  natural  life ;  and 
from  and  immediately  after  her  death,  I  give  the  sdd  negroes  to 
eudli  of  my  children  as  may  be  living  at  the  time  of  her  death," 
with  various  limitations  over.  In  the  latter  part  of  the  same  clause, 
he  also  gives  her  his  library,  his  two  carriages,  and  a  pair  of 
horses;  and  he  says,  ^^  she  shall  be  further  entitled  to  the  benefits 
reserved  for  her,  in  the  clause  of  this  will,  devising  the  plantation 
called  Betty's  Neck." 

In  the  second  clause  of  his  will,  llie  testator  gives  to  his  daugh- 
ter Elizabeth,  during  the  term  of  her  natural  life  only,  with  sundry 
restrictions  and  limitations,  all  that  plantation  lying  on  the  west- 
em  side  of  the  Wateree,  usuaUy  called  the  Betty's  Neck  place, 
purchased  by  him  from  William  McWillie,  including  all  the  swamp 
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and  all^  tke  high  lands  purehased  fireai  said  McWillie,  and 
hraeing  aU  the  land  then  owned  by  him  on  th«  west  side  of  aaid 
river ;  also  his  dwelling  house  in  the  town  of  Camden,  on  DeEalk 
street,  together  with  all  the  premises  thereto  attached : — and  pro^ 
eeeds  by  Ae  same  clause  to  give  to  his  daughter  Elizabeth  a  large 
legacy  of  negroes  with  limitations  over ;  and  to  her  absolutely,  afi 
the  liye  stock,  provi^ns  and  implements  to  be  found  on  the  sajd 
plantation  at  his  decease.  The  testator  concludes  the  said  danse 
as  follows :  ^  It  is,  however,  my  will,  desire  and  direetion,  and  the 
devise  m  this  clause  contained,  is  made  subject  thereto,  that  my 
said  wife,  Esther  A.  Cunnu^ham,  shall  be  entitled  to  use,  occupy 
and  cultivate,  for  and  during  the  term  of  her  natural  life,  four 
hundred  acares  of  the  Betty's  Neck  place,  to  wit :  two  huncbed 
a(»res  of  swamp  land,  two  hundred  acres  of  high  land,  adjoini&g 
the  land  of  Powell  McBae;  and  also  foor  and  during  the  term  of 
her  natural  life,  to  cut  and  haul  from  the  said  Betty's  Neck  plaoe^ 
audi  fire  wood,  and  such  timber  for  buildings  or  repairs,  for  her 
own  use,  as  she  may  desire;  and  also,  that  my  said  wife  shall  have 
tiie  use  and  ei\joyment,  for  her  natural  life,  of  either  my  OamdeA 
house,  in  this  clause  mentioned,  or  she  may  reside  for  life  on  the 
Betty's  Nedc  place,  as  she  may  choose ;  and  with  the  house  so 
occupied  by  my  said  wife,  she  shall  have  the  use  (without  being 
accountable  fcur  the  waste)  of  the  household'and  kitchen  furniture 
found  in  such  house,  and  on  the  premises,  for  her  natural  life ; 
and  from  and  immediately  affcer  her  death,  J  give  the  same  or  se 
much  thereof  as  remains,  to  my  daughter  Elizabeth." 

By  the  third  clause,  the  testator  gave  to  his  daughter,  Mary 
M.  Cureton,  with  various  limitations  and  remainders,  a  large  real 
and  personal  estate,  and  included  in  the  devise  is  the  testator's 
^^  house  and  premises  situate  in  Eorkwood,  lately  purchased  by 
him  from  WiUiam  McWillie." 

By  the  11th  clause  of  his  will,  he  gave,  inter  alia,  to  his  grand 
sen,  Cunningham  B.  Cureton,  a  tract  of  land,  designated  therein 
^^  as  the  Stark  plantation,  situated  near  Camden,  on  the  Wateree 
river,  and  known  as  the  Beltoh  place;"  and  by  a  codicil  to  his 
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y^  he  gaye  to  his  ^tighter  Elizabeth^  a  traot  or  plantation,  cl»- 
fiignated  therein  as  the  Stockton  place,  and  called  Bed  Hill,  latelj 
purchased  from  W.  X  Taylor ;  and  also  a  tract  designated  in*  the 
eodioil  as  the  piece  or  parcel  of  land  situate  in  Kirkwood,  near  the 
town  of  Camden,  latelj  purchased  from  William  £.  Johnson,  and 
a  tract  of  land  purdiased  in  January,  1846,  by  James  B.  Curetcm 
and  Joseph  Cunningham,  jointly,  from  Saml.  F.  Hurst,  trusteeef 
W.  B.  Toung  and  wife,  and  containing  one  thousand  acres. 

AH  the  yarious  portions  of  the  testator's  real  estate  which  h%Te 
been  thus  particularly  noticed,  and  whidi  haye  been  deyised  by  him 
as  has  been  stated  in  my  preceding  remarks,  haye  been  acquired  by 
the  testator  after  the  first  day  of  January  next  succeeding  the 
date  of  the  execution  of  the  deed  of  marriage  settlement,  and  the 
solemnization  of  the  marriage,  and  are  therefore  not  subject  to 
the  inhibitions  of  the  deed  of  marriage  settl^nent,  as  to  the  com>- 
plainant's  daim  of  dower;  and  she  has  filed  this  bill,  mter  aUOy 
for  the  purpose  of  haying  her  dower  assigned  to  her  in  said  lands^ 
which  she  claims  as  not  inconsistent  with  the  provisions  of  the 
wiU. 

She  prays,  that  the  executors  of  the  said  Joseph  Cunningham 
may  be  decreed  to  pay  the  said  sum  of  twenty  thousand  dollars^ 
and  ike  int^e^  doe  thereon  to  a  trustee  to  be  substitaited  in  the 
place  of  Wflliam  McWillk,  who  has  left  the  State,  and  that  her 
dower  may  be  assigned  her  in  all  the  landa  acquired  by  the  testatoi^ 
subsequent  to  the  first  day  of  January  next  succeeding  the  date  of 
the  marriage  settlement,  and  for  an  account  of  the  rents  and 
profits ;  and  that  she  may  be  permitted  to  take  the  same,  together 
with  the  provisions  made  for  her  by  the  said  will,  and  by  the  said 
deed  of  marriage  settlement,  &c. 

The  claim  of  dower  is  highly  favored  in  equity  whose  duty  it  m 
perhaps,  above  all  other  juriiwlictions  of  the  country,  to  afford  its 
protection  to  the  weak  against  the  strong. 

Dower  is  not  unfrequently  the  only  resource  of  the  unfortunate 
widow,  under  the  double  calamity  of  the  loss  of  husband  andparo- 
perty.    And  she  is  sometimes  driven  to  resort  to  it,  where  an  in- 
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considerate  or  unkind  husband  baa  despoiled  her  of  her  legitimate 
rights  in  his  estate  by  the  provisions  of  his  will. 

Bower  is  a  right,  which,  inchoate  during  the  coverture,  becomes 
absolutely  vested  in  the  wife  as  an  estate,  on  the  death  of  her  hus- 
band ;  and  is  as  much  beyond  his  control  or  power  of  disposition 
as  her  own  inheritance.  It  not  being  his  to  give,  every  devise 
which  he  makes  of  the  land  upon  which  the  right  of  dower  attaches, 
is  presumed  to  be  given  subject  to  the  legal  estate,  unless  the  con- 
trary appears  on  the  face  of  the  will,  in  express  words,  or  by  the 
strongest  kind  of  implication. 

In  Park  on  Dower,  237,  it  is  said  to  be  ^^  a  right  attaching  by 
implication  of  law ;  which,  although  it  may  possibly  never  be  called 
into  effect,  (as  where  the  wife  dies  in  the  life-time  of  the  husband,) 
yet  from  the  moment  that  the  fact  of  marriage  and  of  seisin  have 
concurred  is  so  fixed  on  tTie  landj  as  to  become  a  title  paramount 
to  that  of  any  other  person  claiming  under  the  husband  by  a  sub- 
sequent act." 

"  To  exclude  a  widow  from  her  legal  right,  (of  dower,)  either 
there  must  be  an  express  declaration  to  that  efiect,  or  it  must 
clearly  appear  from  the  whole  frame  of  the  will,  that  it  was  the 
testator's  intention  to  give  her  something,  wholly  inconsistent  with 
her  enjoyment  in  that  legal  right."  See  the  authorities  establish- 
ing this  principle,  coUected  in  1  Roper  on  Husb.  and  Wife,  579,  et 
seq.;  2  Roper  on  Legacies,  580,  et  seq. 

^'  It  is  to  be  collected  from  all  the  cases,  that  as  the  right  to 
dower  is  of  itself  a  clear  legal  right,  an  intent  to  exclude  that 
right  by  voluntary  gift  must  be  demonstrated,  either  by  express 
words  or  by  clear  and  manifest  implication.  If  there  be  any  thing 
ambiguous  or  doubtful ;  if  the  Court  cannot  say,  that  it  was  dearh/ 
the  intention  to  exclude,  then,  the  averment  that  the  gift  was 
made  in  lieu  of  dower,  cannot  be  supported ;  and  to  make  a  case  of 
election,  that  is  necessary ;  for  a  gift  must  be  taken  as  pure  until 
a  condition  appear.  This  I  tdce  to  be  the  ground  of  all  the  au- 
thorities." Per  Lord  Redesdale  in  Burmingham  vs.  Kirwin^  (2 
Sch.  and  Lef.  452.) 
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It  was  contended  in  the  argmnent,  that  the  English  as  well  as 
American  decisions  on  this  -subject  are  discordant,  and  that  it  is 
difficult  to  eztraet  from  them  any  settled  principle.  To  me  it 
i^pears,  that  there  has  been  little  or  no  difference  in  the  decisions, 
as  to  the  general  principles  by  whidi  questions  of  this  sort  have 
been  adjudged.  On  the  contrary,  there  has  been  a  remarkable 
harmony  among  the  Judges  in  the  acknowledgment  of  the  great 
and  leading  doctrines  upon  which  they  have  uniformly,  and  for 
several  centuries,  professed  to  have  been  governed.  The  discord, 
if  any,  has  arisen  from  the  different  and  ever  varying  circum* 
stances  of  the  cases;  and  the  difficulty  has  always  occurred  in  the 
practical  application  of  established  and  acknowledged  principles. 
It  is  very  easy  with  the  charts  before  us,  to  define  and  express 
the  general  rules  applicable  to  the  subject.  But  when  the  task  is 
to  construe  the  will,  for  the  purpose  of  ascertaining  whether  the 
daim  of  dower  be  inconsistent  with  the  intention  of  the  testator 
clearly  expressed,  or  necessarily  implied ;  hoc  opus  est,  hie  labor. 
That  cases  have  been  erroneously  decided  none  can  doubt  who 
will  read  the  reports.  But  the  conflict  in  the  decisions  has  arisen, 
for  the  greater  part,  in  the  manner  and  for  the  causes  that  I  have 
stated.  Those,  too,  who  preside  in  Courts,  possess,  like  other 
men,  differently  constituted  minds.  Two  strong-minded  and  learned 
Judges,  basing  their  judgment  upon  the  same  general  principles, 
may  rise  from  the  construction  of  a  deed  or  will  with  opinions  as 
opposite  as  the  antipodes.  It  is  obvious  that  these  difficulties  are 
inherent  in  the  nature  of  the  human  mind,  and  must  continue  to 
exist  in  the  practical  enforcement  of  this,  as  of  all  other  legal 
rights,  by  human  tribunals,  as  long  as  the  intellectual  condition 
of  man  remains  unchanged. 

But  to  recur  to  the  more  immediate  subject.  That  the  English  law 
has  been  correctly  defined  in  my  preceding  remarks,  is  abimdantly 
proven  by  the  British  Statute  which  alters  it,  (8  and  4  Will.  4  ch. 
105,  sec  9.)  By  this,  it  was  enacted,  that  where  a  husband  shall  de- 
vise any  land  out  of  which  his  widow  would  be  entitled  to  dower,  if 
the  same  were  not  so  devised,  or  any  estate  or  interest  therein  to 
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and  for  the  benefit  of  liie  widow,  saek  widow  sliall  not  be  entitled 
to  dower  out  of^  or  in  any  such  Ismd  of  the  said  husband,  unless  a 
contrary  intention  be  declared  by  h»  wilL  The  statute  proc^sedfl 
iq)on  the  assumption,  that  the  law  be&nre  was  the  reverse  of  thai 
which  was  therein  enacted,  and  contained  a  clause  restricting  it  to 
a  prospective  operation.  The  statute  itself  proves  that  the  reverse 
0f  the  provision  therein  enacted  was  the  acknowledged  principle 
of  the  common  law. 

In  South  Carolina,  there  has  been  no  legislation  materially  af- 
fe<^g  th«  widow's  right  of  dower;  lusul  tbe  case  before  me  must 
be  adjudged  by  the  principles  of  the  English  common  law,  as  they 
have  expounded  in  Westminster  Hall.  Qordon  vs.  Steven^  2 
Hill  Ch.  47;  2  Johns.  Ch.  448.  I  cite  these  cases  for  the  pur- 
pose of  shewing  the  soiurce  to  which  American  Courts  resort  f<»r 
fllumination  on  this  subject. 

I  have  shewn  that  the  rule  of  the  conmien  law  is,  that  the  cImu 
of  dower  will  prevail,  unless  it  will  defeat  \k^  intention  of  the 
testator  clearly  expressed  upon  the  face  of  the  will,  or  appearing 
l^y  necessary  implication. 

There  are  other  cases,  (some  of  which  will  be  hereafter  cited,) 
by  which  this  abstract  proposition  has  been  more  distinctly  and 
particularly  illustrated,  and  its  meaning  explained.  Aided  by  the 
light  reflected  frcnn  these,  I  will  proceed  to  adjudge  the  case  in 
hand. 

And  first,  as  to  the  Betty's  Neck  place  lying  on  the  western 
aide  of  the  Wateree  river,  purchased  from  William  McWillie,  tibie 
testator  gave  this  place  to  his  daughter  Elizabeth  Cunningham 
for  lifO)  to  her  sole  and  separate  use,  with  remainders,  &c.,  em- 
bracing the  whole  fee,  subject  to  a  right  on  the  part  of  his  wife, 
the  complainant,  to  use,  occupy  and  cultivate,  for  imd  during  the 
term  of  her  life  four  hundred  acres  of  the  said  plstce,  two  hundred 
acres  of  the  swamp  and  two  hundred  acres  of  the  high  lands  ad- 
j<»nixig  the  knd  of  Powell  McRae,  wiUi  the  right  to  cut  firewood, 
timber  for  repairs,  &c.,  with  also  the  right  to  have  the  use  and 
enjoyment  i<x  life  of  either  his  Camden  House,  or  to  remde  for 
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life  on  tbe  Betty's  Node  plftce,  as  die  maj  choose,  llie  fotxr 
bnndred  acres  thos  given  to  the  widow  for  life,  constitutes,  as  I 
understand,  hxA  an  inconsiderable  proportion  of  the  whole  value 
i>f  the  place.  The  question  here  is,  whether  the  gift  of  such  a 
life  interest  or  estate  in  the  Betty's  Neck  place  amounts  to  a 
^ar  and  manifest  intention  on  the  part  of  the  testator  to  exclude 
her  right  of  dower,  or,  in  other  words,  is  the  right  of  dower  so 
inconsistent  with  the  provisions  of  the  will  as  to  put  the  widow  to 
her  election  ?  Hie  gift  of  the  whole  fee  to  a  third  person  without 
condition  or  restriction,  with  gifts  of  other  property  to  the  wife 
in  the  same  will,  is  not  incompatible  with  the  claim  of  dower  in 
the  land  so  disposed  of  in  fee  to  the  said  third  person.  And 
I  do  not  know  that  this  has  been  doubted  within  the  authentic 
jperiod  of  the  English  Oommon  Law.  Does  the  gift  of  a  sub* 
ordinate  interest  to  the  widow  for  life  in  the  land  given  to  another 
in  fee,  alter  the  ease  ?  Are  the  two«rights  incompatible  ?  Does 
mch  a  provi^on,  according  to  the  authorities,  amount  to  a  clear 
and  manifest  intention,  on  liie  part  of  the  testator,  to  exclude  the 
widow  from  her  right  of  dower,  or  to  put  her  to  l^r  election  ? 

The  leading  case  in  the  reports,  where  the  testamentary  dispo- 
sitkm  to  the  widow  is  an  estate  or  interest  less  than  the  fee  in 
lands  of  which  she  is  dowable,  with  a  devise  to  another,  of  the 
residue  of  the  estate  in  said  lands,  is  the  case  of  Latvrence  vs. 
Lawrence,  2  Vem.  866;  S.  C.  3  Bro.  Par.  Ca.  488.  The  tes- 
tator gave  his  wife  an  estate  viduitate  durante^  in  the  whole  of 
the  premises,  with  remainder  to  another  on  the  death  or  marriage 
^f  the  widow.  He  also  gave  to  his  wife  the  whole  of  his  personal 
estate.  She  proved  the  will,  possessed  herself  of  the  personal 
^tate,  and  entered  upon  the  lands  devised  to  her  during  widow- 
hood. She  afterwards,  by  an  action  at  law,  recovered  her  dower 
in  the  same  lands,  which  was  assigned  to  her.  The  remainder^ 
man  filed  a  bill  to  be  relieved  against  the  judgment  at  law,  and 
the  case  coming  before  Lord  Somers,  he  decided  that  the  testa- 
mentary dispositions  in  favor  of  the  wife  were  in  satisfaction  of 
her  claim  of  dower.     This  decree  was  reversed  by  Lord  Keeper 
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Wright,  on  the  ground)  that  there  was  nothing  in  the  frill  which 
manifested  a  soffidentl  j  clear  intention  that  the  widow  was  to  be 
excluded  from  her  dower.  The  matter  rested  here.  No  appeal 
was  taken  to  the  House  of  Lords.  In  a  question  which  was  res 
mtegra^  and  totally  unaffected  by  antecedent  or  subsequent  au* 
thorities,  I  should  have  no  hesitation  in  foUowing  the  opinion  of 
the  able  and  accomplished  Somers,  in  preference  to  that  of  Lord 
Keeper  Wright.  The  latter  was  a  man  totally  unfit  for  his  high 
station,  and  owed  his  elevation,  and  his  possession  of  the  great 
seal  for  five  years,  to  his  obscurity,  and  his  utter  want  df  qualifi- 
cation. The  seeming  paradox  may  be  explained  by  the  fact,  that 
the  great  men  of  the  day  were  deterred  by  the  perilous  nature  of 
the  times,  and  the  instability  of  the  public  administration,  from 
accepting  this  high  and  responsible  office,  (a)  But  the  principle 
does  not  rest  upon  the  authority  of  Lord  Keeper  Wright. 

On  the  death  of  the  plaintiff  in  the  former  suit,  one  A.  Law- 
rence, who  was  next  in  remainder,  became  entitled.  He  also 
instituted  a  suit  to  be  relieved  against  the  judgment  in  dower. 
The  case  came  before  Lord  Cowper,  who  refused  to  reverse  the 
judgment  of  Lord  Keeper  Wright,  and  on  appeal  to  the  House  of 
Lords,  the  decree  of  Lord  Cowper  was  affirmed.  This,  it  must 
be  admitted,  was  a  very  solemn  and  authoritative  settlement  of 
the  question,  and  the  rule  thus  established  has  continued  to  be  the 
law  of  England  from  that  day  to  the  third  and  fourth  of  William 
lY,  and  to  the  present  time,  in  regard  to  the  wills  before  the  pass- 
age of  that  statute.  Hitchm  vs.  Hitchin^  Pre.  Ch.  133 ;  Brawn 
vs.  Parry  J  2  Dick.  685 ;  Birmingham  vs.  Kirwin^  2  Scho.  and 
Lef.  444 ;  Lemon  vs.  Lemony  8  Vin.  Abr.  866 ;  HoJditch  vs. 
Holditchy  2  Young  k  Col.  18.  Of  these  cases,  the  last  cited, 
ffolditcb  vs.  Holditchy  as  one  strongly  in  point,  and  of  a  recent 
date,  I  will  notice  more  particularly. 

The  testator,  John  Holditch,  devised  to  his  wife,  Mary  Holditgh, 
a  house  during  her  widowhood — ^he  also  gave  her  an  annuity  of 
£50  for  life,  which,  after  death,  was  to  sink  into  and  form  a  part 
(a)  4  Ld.  Camp.  LiTes  of  the  Chan.  286;  8  Bainet  Hiflt  336. 
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of  his  residTiary  estate.  The  annuity  was  charged  upon  his  free- 
hold estate  in  the  Parish  of  Elton,  which  was  devised,  subject  to 
sach  charge,  to  the  testator's  son,  John  Holditch,  in  fee. 

The  bill  was  filed  by  Mary  Holditch,  the  widow,  against  John 
Holditch,  the  son  and  devisee  of  the  testator,  claiming  dower  out 
of  all  the  testator's  freehold  estate,  the  annuity  of  £50  for  life, 
and  the  use  of  the  house  during  her  widowhood. 

The  Vice  Chancellor,  (Sir Knight  Bruce,)  said:  "I  feel  bound 
by  the  present  state  of  the  authorities  to  say,  that  a  mere  gift  of 
an  annuity  to  the  testator's  widow,  although  charged  on  iJl  the 
testator's  property,  is  not  sufficient  to  put  her  to  her  election ; 
and  I  consider  myself  equally  bound  by  the  authorities  to  say 
that  a  mere  gift  to  the  widow  so  charged,  and  a  gift  of  the  whole 
of  testator's  real  estate,  though  specified  by  name,  to  some  other 
person,  are  not  together  of  themselves  sufficient  to  put  a  widow 
to  her  election.  And,  moreover,  a  gift  of  a  portion  of  the  real 
estate,  whether  for  life  or  during  widowhood,  is  not  sufficient  as  to 
Ae  residue,  to  put  the  widow  to  her  election  in  respect  of  dower." 

*^  It  is  clear,  therefore,  that  the  annuity  does  not  bar  the  wife 
of  her  dower.  The  testator,  however,  has  given  her  his  house, 
(which  is  admitted  to  be  freehold,)  during  her  widowhood ;  and, 
acfter  her  marrying  again,  he  directs  that  the  same,  (that  is  the 
house,)  shall  fall  into  and  form  a  part  of  his  residuary  estate. 
Now,  if  the  testator  had  pointed  to  a  particular  mode  of  using 
and  enjoying  the  house  as  one  entire  thing,  after  the  widow's 
second  marriage,  it  might  be  possibly  right  to  hold,  that  the  will 
contained  a  declaration,  as  in  RoadJy  vs.  Dixotiy  that  she  should 
not  marry  again  and  also  claim  her  right  of  dower ;  because,  by 
so  doing,  she  would  disappoint  the  intention  of  the  testator,  that 
the  property  should  be  used,  and  enjoyed  in  a  particular  manner. 
The  testator  has  not  done  this."  / 

^^  To  put  the  widow  to  her  election,  on  the  ground  that  her 
claim  of  dower  is  inccmsistent  with  the  intention  of  the  testator, 
as  to  some  other  legatee  or  devisee,  there  must  be  something  be- 
yond the  mere  gift  to  the  legatee  or  devisee.     There  must  be  such 
10 
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oircnmstanoes  ftttending  the  gift,  as  that  if  dower  be  admitted, 
the  legatee  or  deyisee  irill  be  disappointed  in  enjoying  ike  proper* 
tj  in  the  mode  pointed  out  by  tlM  testator.  No  sucdi  circoBa* 
glanees  occur  in  this  case.  Theref(»«^  I  consider  myself  bound 
by  the  authorities  to  say,  that  this  will  does  not  exhibit  an  inten- 
tion to  exclude  the  wife  from  dower,  to  which  she  is  prima  facU 
entitled."  It  was  decreed  that  the  widow  was  entided  to  the 
annuity  for  life,  to  the  house  during  widowhood,  and  to  dower  out 
of  all  the  testator's  lands  of  which  she  was  dowable. 

Upon  the  authority  of  the  cases  I  have  cited,  to  which  many 
others  intermediate  between  Lawrence  vs.  Latffrencey  and  SoldUeh 
TS.  Selditchj  might  be  added,  I  hold  that  the  interest  in  the  Be^ 
ty's  Neck  place,  devised  to  the  widow,  is  not  inconsistent  with  her 
legal  claim  of  dower  in  the  same  premises,  by  metes  and  bounds, 
or  by  assessment,  as  the  case  may  be. 

The  devise  of  the  Betty's  Neck  place  presents  the  strongest 
case  against  ^  the  claim  of  dower.  And  if  the  widow  is  not  put 
to  her  election  in  reference  to  the  Betty's  Neck  place,  a  fortiorij 
she  is  not  bound  to  elect  in  regard  to  any  other  of  the  testator's 
lands  of  which  he  became  seized  after  the  1st  January,  1842. 

It  may  not  be  amiss  to  notice  an  objection  urged  against  the 
claim  of  dower  as  to  the  Betty's  Neck,  and  the  house  and  premises 
situated  in  Kirkwood,  purchased  from  William  Mc Willie.  The 
&8t  was  given  to  the  testator's  daughter,  Elizabeth,  during  her 
natural  life,  with  rtoainders  over,  "/or  Jier  $ole  and  separate 
use  ;"  and  the  second  was  given  to  his  daughter,  Mary  M.  Cureton, 
for  her  life,  "  to  her  sole  and  separate  use^^'  with  remainders  over. 
It  was  supposed  that  the  circumstance,  that  these  devises  were  to 
the  sole  and  separate  use  of  the  devisees,  rendered  the  case,  as  to 
these  devisees,  analogous  to  the  case  of  MiaU  vs.  Brainy  4  Madd. 
119.  In  the  latter,  the  testator  devised  his  real  and  personal 
estate  in  trust  among  other  things,  to  permit  his  daughter  to  use 
and  occupy  a  certain  house,  (being  a  part  of  the  estate  devised,) 
for  her  life.  It  was  held  by  the  Vice  Chancellor,  (Sir  J.  Leach,) 
that  the  testator  intended  that  his  daughter  should  have  the  per- 
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9<mal  U9e  and  oeimpati(m  of  ikat  hm$e  during  her  life ;  wfaieh 
would  be  inccmsifltent  with  the  right  of  the  widow  to  be  endowed 
of  the  same  house.  There  is  no  analogy  in  the  caseB.  Here  the 
gift  to  the  deyisees,  to  their  doU  and  separate  ^f«e,  was  intended 
only  to  exclude  the  marital  rights,  and  not  to  secure  to  them  the 
personal  uee  and  ocewpaUon  of  the  premises.  Lands  devised  in 
this  mode,  if  there  be  no  other  qualifying  circumstances,  ar^  as 
much  subject  to  the  claim  of  dower}  as^  if  the  legal  estate  were 
directly  given. 

It  is  ordered  and  decreed,  that  the  complainant  is  entitled  to 
retain  all  the  interest  and  estates  given  to  her  in  the  devises  of 
Joseph  Cunnin^am's  will ;  and  also  to  have  her  dower  assigned 
to  her  in  all  the  lands  acquired  by  the  said  Joseph  Cunningham, 
alW  the  first  day  of  January  succeeding  the  date  of  the  deed  of 
marriage  settlement  between  him  and  the  complainant.  It  is 
fiirther  ordered,  that  a  writ  for  tiie  admeasurement  of  dower  do 
issue  according  to  the  usual  forms  and  practice  of  this  Oourt. 

The  next  question  whioh  I  am  to  consider  arises  on  the  claim 
set  up  by  the  complainant  for  rents  and  profits.  It  is  not  denied, 
that  if  she  is  entitled  to  dower,  she  is  also  entitled  to  an  account 
for  rents  and  profits.  But  what  is  to  be  the  measure  of  her  xKun* 
pensation  and  the  mode  by  whidi  it  is  to  be  ascertained  ?  At 
common  law,  no  commutation  in  lieu  of  dower  was  allowed ;  but 
the  widow  was  <mly  entitled  to  recover  her  dower  by  real  action, 
without  damages  or  costs.  The  statutes  of  Merton  and  01ouoe9- 
ter  gave  her  an  action,  by  which,  (where  the  husband  was  seized 
at  his  death,)  she  was  entitled  to  recover  one-third  p^rt  of  the 
land  for  life ;  with  one-third  part  of  the  annual  value  of  theland, 
or  mesne  profits  from  her  husband's  death  until  she  recovered 
judgment  of  seisin,  together  with  costs  of  suit.  Her  recovery  of 
one-third  of  the  mesne  profits  was  by  way  of  compensation  or 
damages,  for  the  time  she  was  kept  out  of  the  possession  and  en- 
joyment of  her  right.  1  Hop.  Husb.  and  Wife,  489.  Fw  the 
wife  had  no  right  to  eater  until  her  judgment  of  seisin. 

Our  statutes  allow  a  sum  of  money  to  be  assessed  in  lieu  of 
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dower  wJ^en^  in  the  judgment  of  the  comrnissioners,  to  whom  the 
writ  for  admeasurement  of  dower  has  been  directed,  partition 
cannot  be  made,  and  dower  assigned  without  injury  to  some  of 
the  parties  in  int^est.  But  no  change  has  been  made  in  the  law 
in  regard  to  the  mode  of  compensating  the  widow  during  the  time 
her  right  has  been  withheld,  with  the  exception  of  the  case  spe^ 
cifically  provided  for  by  the  Act  of  1824.  This  Act  providefl 
alone  for  the  case,  where  the  husband  has  alienated  in  his  life, 
and  does  not  die  seized.  And  under  these  circumstances,  in  ad- 
dition to  her  share  of  the  yalue  of  the  land,  she  is  entitled  to 
interest  thereon  from  the  time  of  the  accrual  of  her  right ;  that 
is  to  say,  from  the  death  of  the  husband.^  In  all  otJier  cases  she 
is  compensated  for  the  detention  of  her  right  by  estimating  her 
share  of  the  rents  and  profits.  In  a  Court  of  Law  this  is  done 
by  the  jury.  In  Equity,  the  commissioners  appointed  to  assign 
dower,  though  they  may,  under  certain  circumstances,  assess  a 
sum  of  money  in  lieu  of  dower,  have  no  power  or  authority  to  go 
into  the  question  of  mesne  profits,  or  to  estimate  the  damages  or 
compensation  to  be  allowed  the  widow  for  the  detention  of  her 
right.  Chrdon  vs.  Stevens^  2  Hill  Oh.  429.  That  is  done  in 
this  Court,  by  reference  to  the  master,  with  directions  to  take  an 
account  of  the  rents  and  profits,  and  to  estimate  and  report  the 
widow's  share  thereof.  It  is  accordingly  ordered,  that  the  master 
do  take  an  account  of  the  rents  and  profits  of  all  the  lands  of 
Joseph  Cunningham,  of  which  by  this  decree  the  complainant  is 
entitled  to  be  endowed,  commencing  said  account  from  the  death 
of  the  said  Joseph  Cunningham ;  and  that  he  report  the  one-third 
part  thereof  to  be  due  to  the  complainant  for  her  share  thereof. 
It  is  further  ordered  and  decreed,  that  the  share  of  the  complain- 
ant in  said  rents  and  profits,  so  to  be  ascertained,  be  paid  to  her-by 
ihe  executors  of  the  last  will  and  testament  of  the  said  testator. 
It  is  frui;her  ordered  and  decreed,  that  the  said  executors  do 
pay  to  the  trustee  of  the  complainant,  the  sum  of  twenty  thousand 
dollars,  secured  to  her  by  the  terms  of  th^  deed  of  marriage  set- 
tlement, with  interest  thereon  from  the  death  of  the  said  Joseph 
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Gonningham ;  the  said  sum  of  920,000  and  the  interest  to  be 
held  by  the  said  trustee  for  the  uses  of  the  trust. 

It  is  further  ordered,  that  the  costs  of  this  suit  be  paid  by  the 
said  executors  out  of  the  assets  of  the  testator. 

Elizabeth  Cunningham  appealed,  on  the  grounds : 

1.  Because  the  complainant  is  not  entitled  to  dower  in  the 
plantation  called  Betty's  Neck,  and  to  the  devises  and  bequests 
under  the  will,  but  must  elect. 

2.  Because,  upon  a  just  construction  of  the  marriage  contract, 
complainant  (if  dower  is  assigned  her)  is  only  entitled  to  receire 
under  the  covenants  of  the  deed,  such  sum  of  money  as  will  make 
up  the  sum  of  twenty  thousand  dollars  when  added  to  the  value 
of  the  dower  assigned  her. 

3.  Because  the  rents  and  profits  of  the  lands  for  the  year  1850 
are,  by  the  Act  of  1789,  to  be  first  applied  to  the  payment  of 
"  taxes,  overseer's  wages,  expenses  of  physic,  food  and  clothing," 
and  complainant  can  only  take  (if  at  all)  one-third  of  the  profits 
of  1850,  after  deducting  therefrom  the  expenses  so  charged  thereon. 

The  executors  appealed  and  moved  the  Court  to  modify  that 
part  of  tiie  decree,  which  orders  the  executors  to  pay  to  com- 
plainant the  rents  and  profits  on  certain  lands,  from  the  death  of 
the  testator  up  to  the  time  the  same  may  be  paid  to  her,  in  which 
lands  she  is  declared  by  the  decree  to  be  endowed.  Because  it 
is  alleged  in  the  answer  of  the  executors  and  was  established  at 
the  hearing,  that  on  the  first  of  January,  1861,  they  had  deliver- 
ed up  to  the  devisees  of  those  lands  the  possession  thereof,  who* 
are  therefore  liable,  not  the  executors. 

The  executors  also  moved  to  add  to  the  decree,  an  order  that 
complainant  be  charged  with  the  supplies  furnished  to  her  from  the 
plantations  in  1850,  to  be  deducted  from  the  rents  and  profits  or- 
dered to  be  paid  to  her  by  the  executors. 

Kershaw^  for  Elizabeth  Cunningham. 

J,  M,  JDeSaussure,  for  the  executors. 

Caston^  for  complainant. 
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The  opmion  of  the  Court  iras  deliyered  by 

Darqan,  Ch.  As  to  the  right  of  the  complainant  to  be  en- 
dowed of  the  laads  of  her  deceased  husband,  Joseph  Chmning- 
ham,  acquired  after  the  first  day  of  January,  A.  D.  1842,  this 
Court  concurs  in  the  circuit  decree,  and  the  general  reasoning  on 
which  it  is  founded.  I  will,  on  the  present  occasion,  add  nothing 
in  the  way  of  argument  to  what  has  been  said  in  the  circuit  de- 
cree on  this  branch  of  the  case,  though  the  subject  is  by  no  means 
exhausted.  On  ike  complainant's  claim  <^  dower,  the  judgment 
of  the  C^coit  Court  is  rendered  in  the  following  language  :  ^'It 
is  ordered  and  decreed,  that  the  complainant  is  entitled  to  retain 
all  the  interests  and  estates  given  to  her  by  the  devises  of  Joseph 
Cxmningham's  will ;  and  also  to  have  her  dower  assigned  to  her 
in  all  the  lands  acquired  by  the  said  Joseph  Cunningham,  after 
the  first  day  of  January  succeeding  the  date  of  the  deed  of  mar- 
riage settliement  between  him  and  the  complainant/'  This  » 
perhaps  not  sufficiently  explicit  upon  one  point,  and  may  by  con^ 
struction  be  made  to  mean  more  than  was  intended,  though  no 
such  construction  of  the  decree  has  been  contended  for  (m  the 
part  of  the  ccmiplainant.  It  was  not  intended  to  say,  that  she 
should  taJce  under  the  will  the  landed  estates  given  to  h^  by 
ihat  instrument ;  and  also  to  be  endowed  of  those  same  estates. 
It  has  been  settled,  that  where  the  testator  gives  lands  to  his 
wife  for  life  by  his  will,  it  is  repliant  to  his  intentions  mani- 
fested by  a  plain  implication,  thaf  she  should  be  endowed  of  those 
same  li^ds^  WiUon  vs.  Soffney  (Chev.  Eq.  89 ;)  CaUan  vs.  Ca^- 
tan,  (2  Rich.  Eq.  1;)  Lord  Ihrchuter  vs«  Earl  of  Effingham^ 
(Coop.  Bep.  810.) 

The  testat<»*  gave  to  the  coHq>lainant,  tot  life,  the  use  of  four 
hundred  acres  in  the  Betty's  Neck  place.  He  also  gave  h^  the 
privilege  of  residing  in  the  mansion  house  on  that  place,  for  life^ 
or  in  his  house  and  lot,  in  the  town  of  Camden,  for  her  life,  as 
she  might  choose.  She  is,  in  the  first  place,  of  course,  to  elect, 
whether  she  will  take  the  mansion  house  and  the  easements,  on 
the  Betty's  Neck  place  or  the  house  and  lot  in  Camden.     To 
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this  election  she  is  pat  by  the  will.  She  is,  in  the  next  place, 
to  elect  Irhether,  as  to  the  lands  given  to  her  bj  the  will,  she 
takes  them  under  the  provisions  of  the  will,  or  by  her  right  of 
dower  in  those  same  lands.  To  the  extent,  that  she  elects  to 
take  the  real  estate  given  to  her  for  life  by  the  will,  she  is  not 
to  be  endowed;  and  it  id  so  ordered  and  decreed.  It  is  further 
ordered  and  decreed,  that  she  make  the  elections  herein  desig- 
nated, by  the  first  day  of  June  next,  unless,  before  that  date,  she 
applies  for  further  time,  on  reasonable  cause  shown. 

As  to  the  question  raised  in  the  defendant's  third  ground  of 
iq)peal,  and  also  as  to  that  made  in  the  first  ground  of  appeal 
taken  by  the  executors,  it  is  ordered  and  decreed,  that  the  case 
be  remanded  to  the  Circuit  Court  for  a  trial  de  novo  ;  that  the 
commissioner  take  the  accounts  of  the  rents  and  profits  as  or- 
dered by  the  circuit  decree,  and  that  he  teport  thereon,  with  leave 
to  state  any  special  matter ;  the  equities  of  all  the  parties  being 
reserved.  It  is  also  ordered  and  decreed,  that  the  accounts  for 
supplies  furnished  by  the  executors  to  the  complainant,  mentioned 
in  the  executors'  second  ground  of  appeal,  be  referred  to  the 
commissioner,  and  that  he  report  thereon,  with  any  special  mat- 
ter ;  the  equities  of  the  parties  to  be  reserved. 

It  is  further  ordered  and  decreed,  that  the  circuit  decree  be 
80  modified  as  to  conform  to  the  decree  of  this  Court ;  and  that 
in  all  other  respects  the  circuit  decree  be  affirmed  and  the  appeals 
be  dismissed. 

Johnston,  Dunkin  and  Wabblaw,  CO.,  concurred* 

Decree  modified. 
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A.  J.  McQueen  and  wife  vs.  Joshua  Fletcher  and  ethers. 

The  existence  of  a  Judgment  and  other  proceedings  in  partition,  in  the  Common 
Pleas,  established  on  parol  eyidence. 

Quere :  Where,  on  proceedings  in  partition  under  the  Act  of  1791,  land  is  allotted 
to  one  distributee,  and  he  is  required  to  pay  another  distributee  a  sum  of  money 
in  Ueu  of  his  share  of  the  land,  does  the  judgment  transfer  the  title,  irrespeotiTe 
of  the  payment  of  the  purchase  money,  and  establish  only  a  lien  on  the  land,  or 
is  the  title  not  yested  until  payment  of  the  money  ?  (a). 

The  presumption  of  payment  which  arises  from  the  lapse  of  twenty  years,  is  not  a 
presumption  of  law,  but  a  strong  presumption  of  fact,  which  shifts  the  burden 
of  proof* 

In  considering  admissions,  relied  on  to  rebut  the  presumption  of  payment,  the  same 
principles  are  applicable  which  apply  where  admissions  are  relied  on  to  take  a 
case  ovtt  of  the  statute  of  limitations. 

So  long  as  the  lapse  of  time  is  less  than  twenty  years,  any  admissions  which  op- 
pugn the  inference  of  payment  drawn  from  it,  go  to  the  jury  along  with  it,  and 
an  are  weighed  together  according  to  their  natural  force :  but  when  full  twenty 
years  have  expired,  an  admission,  that  the  payment  has  not  in  fact  been  made, 
cannot,  of  itself ,  destroy  the  effect  of  the  presumption. 

In  estimating  the  time  sufficient  to  raise  the  presumption  that  a  judgment  has  been 
paid,  the  period  during  which  the  plaintiff  was  under  disability  fnan  infancy 
must  be  deducted :    SembU  (b) 

A  judgment  in  partition  vesting  the  land  in  W.  A.  on  his  paying  C.  A.  a  sum  of 
money  in  lieu  of  her  share,  held,  as  against  a  purchaser  of  the  land  frx>m  W.  A., 
not  to  be  satisfied,  although  twenty-four  years  had  elapsed  since  the  judgment 
was  rendered,— -it  appearing  that  C.  A.  was  an  infant,  about  two  years  old,  when 
the  judgment  was  rendered,  and  W.  A.  having  admitted  the  non-payment  of  the 
money. 

In  1888,  defendant  purchased  land  on  which  plaintiff,  then  an  infant,  had  a  Uen 
under  a  judgment  in  partition:  in  October,  1845>  plaintiff  arrived  at 'age,  and  in 
September,  1850,  filed  her  bill  against  defendant  Meld,  that  defenduit  was  not 
protected  by  the  statute  of  limitations. 

Before  Johnston,  Ch.  at  Marlborough^  February ^  1851. 

This  case  will  be  sufficiently  understood  from  the  decree  of  the 
circuit  Chancellor  and  the  opinion  delivered  in  the  Court  of  Ap- 
peals./ The  circuit  decree  is  as  follows : 

(a)  BurrU  vs.  Qooch^  6  Bioh.  1.         (6)  ^de  Lamb  vs.  Crotland,  4  Rich.  586. 
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J0HK6TON,  Gh.  I  do  not  deem  it  neceBsarj  to  state  every  par- 
ticular point  or  fact  brought  to  m j  view  at  the  hearing ;  I  shall 
state  only  the  substance,  leaving  the  rest  to  appear  in  the  plead- 
ings and  notes. 

The  case  is  shortly  this : 

The  plaintiff,  Mrs.  Caroline  McQueen,  is  one  of  the  daughters 
of  Shockley  Adams,  late  of  Marlborough  district,  who  died  intes- 
tate, the  10th  of  October,  1824.  At  his  death,  he  left  as  his 
distributees,  his  wife,  Isabella,  and  eight  children,  of  whom  it  is 
necessary  to  mention  only  three,  namely :  Wm.  L.  Adams,  (who 
became  his  administrator,)  Harris  B.  Adams  and  Mrs.  McQueen. 

The  intestate  was,  at  his  death,  the  owner,  in  fee  simple,  of  three 
tracts  of  land,  lying  in  Marlborough,  and  which  are  the  subjects 
of  litigation  in  this  case,  viz : 

1.  The  plantation  denominated  in  the  pleadings  the  Some 
TSract^  or  Home  Placcj  containing  two  hundred  acres,  more  or 
less.  This  tract,  the  widow,  who  was  in  possession  of  it  at  the 
time,  and  had  been  from  1825,  sold  to  the  defendant,  Bethea,  in 
1836 ;  and  he  took  possession,  which  he  stiU  retains. 

2.  The  tract  called  the  MiU  Tractt  of  six  hundred  and  two 
acres,  more  or  less.  This  tract  was  levied  on  by  the  sheriff  as  the 
property  of  Wm.  L.  Adams,  and  sold  to  the  defendant,  Fletcher, 
the  20th  of  December,  1838,  at  the  price  of  three  thousand 
dollars.  * 

3.  A  tract  called  JEasterling,  containing  three  hundred  acres, 
more  or  less.  This  tract  was  levied  on  and  sold  as  the  property 
of  Harris  B.  Adams,  and  bought  by  the  defendant,  Joel  Easter- 
ling,  for  six  hundred  dollars,  to  whom  the  sheriff  conveyed  it  the 
4th  of  March,  1836.  . 

It  is  admitted,  that  by  these  purchases,  l^e  defendants  acquired 
not  only  the  title  of  those  from  whom  they  bought,  but  of  all  the 
other  distributees  of  the  intestate,  except  Mrs.  McQueen.  The 
contest  is  as  to  her  rights  in  the  land.  The  plaintiffs  contend  that 
she  is  still  entitled  to  a  distributive  share  of  the  lands,  and  to  a 
partition  of  them  with  the  defendi^ts,  respectively ;  and  for  this 
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ptwrpo^  lihe  ySl  (WMch  iraa  ffled  the  14A  of  September,  1850,)  is 
brought.  The  defendants,  on  the  contrary,  maintain  that  the 
^dow  and  the  two  »oti6,  whose  title  they  took,  held  and  were  en- 
titled, at  the  time  of  their  sales,  to  a  full  and  complete  title,  in 
exclusion  of  Mrs.  McQueen,  and  not  snbject  to  a  partition  with 
her. 

X  The  question  in  this  case  is,  whether  the  plaintiffs  or  the  de- 
fendants aire  correct  in  the  positions  taken  by  them. 

Mrs.  McQueen  Was  once  entitled  to  a  distributive  share  of  these 
lands,  und  ff  this  right  h^  been  defeated,  or  she  has  been  satis- 
fied for  It,  it  fe  incumbent  on  the  defendants  to  shew  how  this  has 
been  effected.  Being  sensible  of  this,  they  hare  undertaken  to 
make  the  t^liewing  required. 

They  allege,  that  as  fSeur  back  as  1826,  a  proceeding  in  partition 
W&s  had  in  th^  Cottrt  of  Common  Fleas,  by  which  the  lands  bought 
by  them  firom  the  widow  and  the  two  sons,  were  allotted  to  thcikfe 
Jwirties,  respectively.  Who  took  possession  under  the  judgment  in 
partition  tod  held  the  property  as  their  own,  and  it  was  so  bought, 
and  has  been  so  held  by  the  defendants. 

The  plaintilfe  rei^y  to  this,  that  if  there  was  any  such  pro- 
ceeding,— ^irtaoh  they  do  not  admit, — ^Mrs.  McQueen  was  no  party 
to  It,  and  was  ttot  bound  by  it;  and  they  demand  die  production 
of  the  tedOri. 

Again.  They  insist  she  was  entitled  to  have  either  a  portioii 
ti  the  land,  ot  coiiupeBsation.  That  no  p(»rtion  wi«  ever  assigned 
to  or  received  by  her ;  and  if  any  compensation  was  ever  ad- 
judged to  her,  it  has  never  been  pud. 

GRiirdly.  I^ey  say  that  MrS^  McQueen  was  a  minor  until  1845^ 
(and  this  is  not  denied  in  the  answer,  though  alleged  in  the  bill :) — 
and  t^at,  therefore,  no  presumption  can  arise  against  her,  of  ao- 
^elscence,  o^  forfeiture  of  right,  by  reason  of  adverse  possession^ 
^  any  other  transaction  by  which  she  may  be  supposed  to  have 
affirmed  the  supposed  partition.  It  was  also  proved  that  she  in^ 
lermarried  widi  her  co-plaintiff  ae  far  back  as  18S8  or  1841,  dn- 
ting  her  minority. 
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No  record  in  pntitbn  lias  been  produced:— ^«&d  yet  I  iMnk 
diere  is  evidence  to  establish  a  partition,  and  that,  under  the  ne^ 
cessary  presmnptioiffi  of  law,  it  must  be  held  conchisiTe  of  ^ 
lights  claiined  in  the  present  bill. 

The  following  eictract  from  the  proceedings  of  Spring  term, 
1826,  was  given  in  evidence : 

*^  Isabella  Adams  and  others,  ^ 

w.  >  Writ  in  partition. 

W.  L.  Adams,  adm'r.  of  Shoddey  Adam^,  j 

The  commissioners  appmnted  to  divide  the  real  and  perdtnud 
estate  in  the  writ  mentioned,  having  made  their  return,  certif  jing 
a  partition  of  said  estate : — on  motion  of  Mt.  Ervin,  attorney  tcft 
pbJntiSb,  ordered,  litat  the  said  return  be  confirmed ;  and  tha^ 
ibej  have  leave  to  enter  up  judgment  thereon." 

It  ifi  true,  there  is  no  record  of  any  other  part  of  the  proceed* 
Hig  produced ;  and  if  we  are  to  know  what  the  proceeding  was,-* 
what  partition  was  made,  and  its  terms, — who  were  parties, — ahiA 
who  Are  bound, — ^we  must  learn  it  from  parol  or  depend  upon  legd 
presumptions  and  mferences  to  be  drawn  from  the  antiquity  of  the 
ffroceecting. 

This  is  all  very  lame.  It  esrhiHtB  a  wretched  state  of  neglect} 
and  it  exhibits  to  what  a  mofft  shocking  state  of  precariou^ess 
the  rights  of  citiisens,  that  ought  to  be  strictly  guarded  by  pubH^ 
oScers,  may  be  reduced  by  the  carelessness  and  criminal  indo*- 
lence  of  ttiose  cfflcers.  But,  stiU,  I  think  the  rights  of  otibet 
titize^  are  equally  to  be  regarded;  and  that  their  security  de^ 
mMids,  that  such  inferences  should  be  drawn,  from  what  little  of 
Ae  record  is  preserved,  as  are  material  and  reasonable. 

It  has  been  shown  that  Mr.  firvin,  the  attorn^  in  ihe  record, 
k  dead ;  that  his  office  and  papers  have  been  searched,  and  lio 
other  traces  of  the  proceeding  found ;  that  the  clerk's  office  at  th* 
lime,  and  for  years  before  and  after,  was  negligently  kept ;  that 
Win.  L.  Adams,  in  whose  hands  some  of  the  papers  might  hav^ 
been,  in  order  to  accounts  and  settlements  in  the  ordinary's  office, 
is  out  of  the  State ;  and  that  9uch  papers  as  he  left  behind  hitti 
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have  been  searched  without  effect.  The  present  derk  has  made 
diligent  search,  and  can  find  no  further  fragments  of  the  rec<»rd. 
The  ordinary's  office  has  been  searched  iif  vain. 

That  there  was  a  writ  of  partition,  and  that  it  was  returned  to 
the  Court,  and  an  order  granted  upon  the  reading  and  inspection 
of  the  return,  we  cannot  doubt:  for  that  order  is  produced*  That 
every  thing  was  regular  up  to  that  time,  we  are  bound  to  presume. 
The  record  being  lost,  we  must  resort  to  seoondary  proof  of  its 
purport  and  contents.  One  of  the  commissioners  was  sworn,  and 
proved  that  a  writ  issued,  and  that  he  assisted  in  executing  it. 
Mr.  McCoUum  testified  that  th^  Some  Tract  was  allotted  to  the 
widow  at  $8,300.  He  does  not  remember  whether  a  contribution 
wafl  required  of  her ;  but,  from  other  evidence  showing  the  value 
of  the  real  and  personal  estate,  the  subject  of  division,  it  would 
appear  that  the  tract  assigned  was  less  than  one-third  part  of  the 
estate.  He  says  the  300  acre  tract  {EasterUng)  was  assigned  to 
Harris  R.  Adams ;  and  he  was  to  contribute  something  under 
$1000  for  equality  of  partition.  That  the  MiU  Tract  was  as- 
signed to  Wm.  L.  Adams  at  about  $4500 ;  but  what  he  was  to 
contribute  witness  does  not  remember.  The  return  specified  the 
sums  to  be  paid  by  the  different  parties  for«equality  of  partition. 

It  appears,  also,  that  Mrs.  McQueen  received  certain  negroes 
in  the  division,  which  are  now  in  her  husband's  possession ;  and 
that  in  an  account  stated  before  the  ordinary,  by  Wm.  L.  Adam% 
the  administrator,  with  Dr.  Malloy,  whp  either  was  or  assumed  to 
act  as  her  guardian,  the  administrator  was  charged  with  the  bal- 
ance due  her  of  the  whole  real  and  personal  estate,  after  deduct- 
ing the  specific  property  which  she  received,  and  the  payments 
that  had  been  made ;  and  the  ordinary  gave  a  decree  for  the  bal- 
ance, (about  $1000).  For  this  balance,  suit  was  brought  by  her 
and  her  husband,  after  her  marriage.  The  suit  was  against  a  surety 
to  the  administration,  who  showed  on  the  trial  that  in  the  sum  of 
$1000,  sued  for,  was  included  $687  06  for  her  share  of  the  realty, 
which  was  accordingly  deducted  from  the  surety's  liability.  This 
was  shown  by  the  testimony  of  Gunter,  a  husband  of  one  of  in- 
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testate's  daughters.     On  that  occasion,  he  also  testified  to  the 
division^  as  proved  by  McCoUum. 

Now,  nnder  this  evideYice,  (throwing  out  that  of  Wm.  L.  Adams,) 
would  it  be  reasonable  to  say  there  was  no  partition,  or  that  the 
lands  were  not  assigned  as  the  defendants  insist  they  were  ? 

The  fact  of  partition  is  still  further  confirmed  by  the  pregnant 
circumstance,  that,  though  the  parties  to  whom  the  property  was 
allotted  were  in  possession,  as  of  their  own  property,  from  1826 
until  the  day  of  their  alienations,  no  application  was  made  by  any 
one  of  the  numerous  distributees  for^another  division ;  and  though 
the  widow  alienated  her  land  in  1888,  and  those  of  the  two  song 
were  publicly  sold  as  theur  property  in  1886,  no  question  was 
raised  by  any  distributee  as  to  the  exclusiveness  of  their  titles,  'till 
the  filing  of  this  bill  in  1850. 

Was  Mrs.  McQueen  a  party  ?  Am  I  not  bound  to  presume 
that  the  Court  did  its  duty,  and  that  it  would  not  have  authorized 
the  entering  up  of  judgment  without  seeing  that  all  proper  par- 
ties were  before  it  ?  Is  not  the  presumption  of  her  participation 
in  the  proceeding  confirmed  by  the  reception  and  retention  of  the 
negroes  allotted  to  her  in  the  division,  and  by  the  accounting  be- 
fore the  ordinary,  especially  as  suit  was  brought  by  her  on  that 
accounting  ? 

Assuming  that  there  was  a  partition, — that  concludes  her  right 
to  have  another  partition.  Her  right  in  the  land  is  gone,  and  is 
vested  in  the  parties  to  whom  it  was  assigned.  IVansit  in  rem 
judicatam ;  and  when  a  judgment  has  been  rendered  upon  any 
right  or  claim,  that  claim  cannot  again  be  stirred  or  litigated* 
The  remedy  is  by  enforcing  the  judgment.  This  is  very  clear. 
If  by  the  partition  made,  any  sum  was  decreed  to  Mrs.  McQueen  . 
for  equality  of  partition,  that  is  another  matter.  Her  right  was 
in  that  case  reduced  to  a  mere  money  claim. 

If  she  claims  for  money  due  her,  the  burden  is  upon  her  to  shew 
the  decree  for  it,  and  the  amount  decreed.  I  am  not  sure  that 
the  evidence  is  sufficiently  explicit  as  to  this  point. 

Suppose  it  to  be  so.     That  judgment  should  be  regarded  as 
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having  been  entered  up  in  1826 ;  and  ik^  legal  pre(Wimpti<m  (^ 
satisfaction  arose  before  1850,  when  her  bill  wae  ffled.  J  am  not 
anare  of  anj  authority  or  principle  by  which  the  vigor  of  this 
presumption  would  be  impaared,  <h:  its  currency  suspended  by  heat 
infSftncy  or  coverture. 

But  the  statute  of  1791  gives  a  lien  for  the  purchase  money  ol 
9SBL  intestate's  land  sold  for  partition;  and  by  a  fair  construction,  I 
ERq^pose,  such  lands  are  liable,  also,  for  sums  necessary  to  produce 
equality  of  partition ;  and  I  may  be  told^  that^  independently  of 
the  judgment  in  partition  in  this  case,  this  lien  still  subsists  :-^but 
I  hold  that  the  same  lapse  of  time  which  would  presume  satisfac- 
tion of  a  judgment,  a  mortgage,  or  specialty  debt,  will  raise  a 
similar  presumption  under  a  statutory  lien,  A  period  of  twenty* 
four  years  had  elapsed  before  the  bill  was  filed ;  and  the  claim  ia 
stale. 

It  is  ordered  that  the  bill  be  dismissed. 

The  complainants  appealed,  on  the  following  grounds : 

1.  Because  it  did  not  sufficiently  appear  from  the  case  made  by 
^  pleadings  and  evidence,  that  any  partition  of  tiie  lands  named 
in  the  bill,  binding  upon  Caroline  McQueen,  tiie  complainant,  and 
divesting  her  tide  in  said  lands,  was  made  in  1826,  as  his  Honor 
has  decreed. 

2.  Because  even  if  there  had  been  a  valid  partition  of  the  said 
lands  made  in  1826,  yet  as  it  clearly  appeared  that  no  land  was 
allotted  to  Caroline,  but  in  lieu  thereof  a  sum  oi  money  was  or- 
dered to  be  paid  her,  and  it  clearly  appeared  that  the  said  sum  of 
money  was  never  paid,  but  is  still  due ;  his  Honor  should  not  have 
dismissed  complainant's  bill,  but  should  have  ordered  a  reference 

•  to  the  commissioner,  to  ascertain  and  report  the  sum  actually  due 
to  the  said  Caroline,  and  should  have  subjected  said  luids  to  the 
payment  of  said  sum  of  money. 

3.  Because  his  Honor  was  in  error  in  preeuming  satisfaction 
and  payment  of  the  supposed  common  pleas  judgment  of  1826, 
in  &vor  of  the  complainant,  Caroline,  from  the  lapse  of  time  since 
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it  was  rendered,  although  th^  sjaid  Caroline  was  an  if^ant  for 
nearly  the  whole  of  that  time. 

Thamtwetty  for  i^pellants* 
y  contra. 

The  opinion  of  the  Court  was  delivered  by 

DuNKiN,  Ch.  This  Court  is  entirely  satisfied  with  the  judg- 
ment of  the  Chancellor  in  relation  to  the  proceedings  in  partition. 
The  parol  testimony  was  properly  received  under  the  circumr 
stances,  and  very  fully  established  the  existence  of  the  record* 
Smith  vs.  Smithy  Bice,  232,  is  an  authority  for  the  admissibility 
of  the  evidence,  and  for  setting  up  a  judgment  in  partition  on  less 
satisfactory  proof. 

The  Act  of  1791,  (5  Stat.  164,)  provides  that,  where  the  land 
cannot  be  fairly  and  equally  divided,  the  commissioners  shall  make 
a  special  return,  certifying  to  the  Court  their  opinion,  whether  it 
will  be  more  for  the  benefit  of  the  parties  to  deliver  over  to  one 
or  more  of  them  the  property  which  cannot  be  fairly  divided, 
upon  the  payment  of  a  sum  of  money  to  be  assessed  by  the  com- 
missioners, or  to  sell  the  same  at  public  auction ;  and,  if  the  Court 
shall  be  of  opinion  that  it  would  be  for  the  benefit  of  the  parties^ 
that  the  same  shall  be  vested  in  one  person  or  more  persons  enti- 
tled to  a  portion  of  the  same,  on  the  payment  of  a  sum  of  money, 
they  shall  determine  accordingly ;  and  the  said  person  or  persons, 
on  the  payment  of  the  consideration  money,  shall  be  vested  with 
the  estate  so  adjudged  to  them,  as  fully  and  absolutely  as  the  an- 
cestor was  vested.  But,  if  it  shall  appear  to  the  Court  to  be  more 
.for  the  interest  of  the  parties  that  the  same  should  be  sold,  they 
shall  direct  a  sale  on  such  credit  as  they  shall  deem  right ;  and 
the  property  so  sold  shall  stand  pledged  for  the  payment  of  the 
purchase  money.  In  this  case,  the  intestate  left  a  widow  and 
^ght  children.*  It  appears,  that  at  the  time  of  the  partition  in 
1826,  the  complainant,  Caroline,  was  about  two  years  of  age,  and 
was  represented  by  her  brother  and  guardian  ad  litem^  William  L. 
Adams.     The  testimony  shows  that  the  commissioners  executed 
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the  writ  by  setting  off  the  three  tracts  of  land  to  three  of  the 
parties  in  interest,  to  wit,  the  widow  and  two  of  the  sons.     The 
evidence,  both  of  William  L.  Adams  himself,  and  of  John  McCol- 
Imn,  one  of  the  commissioners,  proves  that  William  L.  Adams, 
who  took  the  tract  valued  at  $4500,  was  to  pay  to  his  sister,  the 
complainant,' the  snm  assessed  to  her  in  lieu  of  her  interest  in  the 
land.     The  other  evidence  shews,  with  reasonable  certainty,  that 
this  sum,  after  deducting  her  share  of  the  costs,  was  six  hundred 
and  eighty-seven  dollars  and  five  cents  ($687  05).     By  the  order 
of  the  Court  of  Common  Pleas,  at  Spring  term,  1826,  this  return 
of  the  commissioners  was  made  the  judgment  of  the  Court.     On 
the  part  of  the  complainants,  it  is  insisted,  that  by  the  terms  of 
the  Act,  no  title  vested  in  William  L.  Adams,  until  payment  of  the 
consideration  money.     While  the  defendants  urge,  and   so  the 
.Chancellor  held,  that,  by  the  judgment  in  partition,  the  right  of 
the  minor  in  the  land  was  gone,  and  that  her  only  remedy  was  by 
enforcing  the  judgment,  and  that  although  the  statute  gave  a  lien 
upon  the  land,  both^the  judgment  and  statutory  lien  must  be  pre- 
sumed to  be  satisfied  from  the  lapse  of  time.     It  is  not  important 
in  this  case  to  determine  whether  the  judgment  transferred  the 
titky  irrespective  of  the  payment  of  the  purchase  money,  and  es- 
tablished a  lien  on  the  premises,  or  whether  the  title  was  only  to 
be  absolute  on  compliance  with  the  condition.     If  the  Court  is 
satisfied,  whether  by  presumption  or  positive  proof,  that  the  pur- 
chase money  was  paid,  the  title  in  William  L.  Adams,  by  the  terms 
of  the  law,  was  as  full  and  absolute  as  his  father's  had  been.  And 
so,  if  the  judgment  transferred  the  title  and  created  a  lieUy  and 
yet  the  Court  is  satisfied,  by  presumption  from  lapse  of  time  or 
otherwise,  thatHhe  debt  has  been  paid,  the  judgment  is  gone,  and 
the  lien,  which  is  merely  an  incident,  has  ceased  to  exist. 

It  is  admitted,  that  there  is  no  positive  proof  of  payment  to 
the  complainant,  (Caroline,)  or  to  any  other  person  acting  for 
her,  of  the  sum  assessed  to  her  and  adjudged  to  be  paid  to  her  by 
William  L.  Adams.  But  it  is  said  that  more  than  twenty  years 
have  elapsed  since  the  entry  of  the  judgment,  and  that,  >kfter  this 
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lapse  of  time,  it  must  be  presumed  to  be  satisfied.  The  Court  of  law 
had  occasion  to  consider  this  doctrine  in  the  recent  case  of  Stover 
vs.  Buren,  3  Strob.  448.  It  is  there  said,  "  The  presumption  of 
payment,  which  arises  after  the  lapse  of  twenty  years,  is  not  a  pre- 
sumption of  law,  but  is  a  presumption  of  fact,  recognized  by  law, 
from  which  a  conclusion  ought  to  be  deduced  by  a  jury.  It  is,  how- 
ever, one  of  Aose  strong  presumptions  which  shift  the  burden  of 
proof,"  &c.  In  that  case  some  twenty-six  years  had  elapsed  since 
the  entry  of  the  judgment,  and  the  presiding  Judge  had  held 
that,  after  the  lapse  of  twenty  years,  mere  acknowledgments  were 
insufBcient  to  rebut  the  presumption  ;  that  if  there  had  been  no 
payment  of  interest,  no  promise  to  pay,  no  other  sufficient  rebut- 
ting circumstance,  then  an  acknowledgment,  in  order  to  suffice  for 
rebutting  the  presumption,  should  be  a  distinct  admission  of  the 
subsisting  legal  obligation  of  the  debt,  unaccompanied  by  any 
conduct  or  expressions  indicative  of  an  unwillingness  to  pay.  The 
Court  say,  "  We  perceive  no  objection  to  the  rule  thus  stated  to 
the  jury.  The  presumption  is  no  legal  bar,  but  it  was  originally 
admitted  in  analogy  to  the  statute  of  limitations,  and  in  consider- 
ing admissions  which  rebut  it,  the  same  principles  are  applicable 
as  in  considering  admissions  which  take  the  case  out  of  the  statute 
of  limitations."  So  long  as  the  lapse  of  time  is  less  than  twen^ 
years,  any  admissions  which  oppugn  the  inference  of  payment 
drawn  from  it,  go  to  the  jury  along  with  it,  and  all  are  weighed 
together  according  to  their  natural  force.  But  when  full  twenty 
years  have  expired,  an  admission  that  the  payment  has  not  in 
fact  been  made,, cannot,  of  itself j  destroy  the  effect  of  the  pre- 
sumption. Upon  a  similar  analogy  it  has  been  held  in  this  Court, 
that  the  period  during  which  a  plaintiff  was  under  disability  from 
non-age,  shall  be  deducted  in  estimating  the  lapse  of  time  suffi- 
cient to  create  a  presumption  of  ouster,  &c.  In  Gfrat/  vs.  OivenSy 
2  Hill  Ch.  514,  it  is  said,  the  time  during  which  the  party  to  be 
affected  was  under  disability  must  be  deducted  in  computing  the 
lapse  of  time,  in  analogy  to  the  statute  of  limitations— otherwise, 
as  Chancellor  Ha&pbb  hypothetically  stated  in  that  case,  and 
11 


Digitized  by 


Google 


162  APHBAXS  IN  BQUKT. 

4 , 

Blight  ^eary  w^  hi^ve  happemd  m  this,  4  party  may  be  barred 
before  he  had  an  opportunity  of  either  averting  or  knowing  his 
dghts.  A  judgment  entered  in  favor  of  an  infant  twelve  months 
old,  and  represented  only  by  a  guardian  ad  l&emy  would  be  pr»- 
suned  to  be  paid  by  lapse  of  time,  before  she  was  of  age  or  had 
any  anthority  to  reoeive  the  money,  or  could  ezeeute  a  valid  ae- 
quittanee. 

Bi:^  apart  from  this.  It  has  been  said  that  the  eoiinplaka^ 
(Mrs,  McQueen,)  was  an  infant  abwt  two  years  old  at  the  time  of 
the  partition  in  1826.  She  became  of  age  in  Ootober,  1845. 
William  L*  Adams  was  also  administratcnr  of  the  estate  of  his 
fathear  (the  intestate.)  On  the  2d  December,  1834,  a  settlement 
'took  place  before  the  ordinary  between  WUliam  L.  Adams  and 
John  Malloy  ^yling  himself  guardian  of  Caroline  F.  Adants, 
(the  complainant,)  on  aooount  of  her  share  of  the  real  and  per- 
sonal estate  of  her  fietther  to  which  she  was  ^otitled.  After  lie- 
ducting  payments  a  balance  was  admitted  to  be  due,  and  a 
decree  entered  by  the  ordinary  tor  $1,069.60.  In  September, 
1847,  suit  was  instituted  by  the  complainants,  in  the  name  of 
the  ordinary,  a^dnst  the  surety  of  William  L.  Adams  jjs  admin- 
istrator, on  the  decree  made  in  December,  1834.  A  verdict  was 
^tained  against  the  surety  of  the  administrator  deducting  the 
value  of  &e  con^lainaat's  mtereet  in  the  real  estate  which,  (as 
proVed  by  the  defendant's  solicitor  in  this  case,)  was  shown  on  the 
trial  to  be  $687.05.  It  was  proved  at  the  hearing  that  William 
L.  Adams  left  the  State  in  February,  1836,  and  wss  insolvent  at 
that  time.  He  was  examined  by  commission.  Among  other 
tilings  he  says  that,  in  the  partiti(m  of  hiB  father's  estate,  no  land 
was  allotted  to  the  complainant ;  that  the  witne»  acted  as  her 
guardian  ad  litem  in  the  proceedings ;  ^^  that  a  sum  of  money  was 
ordered  to  be  paid  to  her  in  Ueu  of  the  land ;  does  not  recollect 
wiiat  her  portion  came  to ;  it  was  to  have  been  paid  by  witness ; 
does  not  recollect  how  much  was  paid  ;  it  has  all  been  paid  except 
about  eight  hundred  dollars,"  Jsc  The  complainants  redide  in  Ridh- 
[id  oounty,  N<»rth  Carolina.    Failing  to  recover  undeir  the  suit 
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instituted  in  September,  1847,  from  the  surety  of  the  adminis- 
trator, the  smn  due  for  her  share  of  h^  father's  real  estate,  this 
l»ll  was  filed  on  the  14th  September,  1860.  The  principal  prayer 
is  for  partition,  complainants  averring  that  none  was  made.  Bnt 
ihey  also  charge  that,  if  partiticm  was  made,  they  receired  no 
luid,  and  have  received  no  compensation  in  lieu  thereof,  and  they 
pray  for  genM*al  relief.  The  Court  is  of  opinion  that  the  cir- 
cumstances proved,  as  well  as  the  admissions  of  the  debtor,  folly 
rebvt  the  presumption  arising  from  the  lapse  of  twenty  years. 
In  1884,  eight  years  after  the  entry  of  the  judgment,  and  less 
tium  sixteen  years  before  this  bill  was  filed,  the  debtor  admitted 
the  existence  of  his  indebtedness,  and  the  ordinary  decreed  a  sum 
to  be  due  by  him,  including  the  sum  due  for  the  complainant's 
diare  of  the  real  estate.  There  is  no  proof  that  Br.  Malloy  was 
the  guardian  of  the  complainant,  tdthough  he  assumed  to  act  as 
such.  But  still  lees  is  there  proof  of  any  payment  to  him  of  this 
sum;  and  \xp  to  the  tinie  of  his  examination  the  debtor  admits 
about  eight  hundred  dollars  to  have  been  unpdid  when  he  left  the 
State,  insolvent,  in  1886,  and  that  he  has  not  since  paid  any 
tiling  on  account  of  it.  If  this  were  a  proceeding  to  recover 
from  William  L.  Adams  the  amoont  due  on  the  judgment,  it 
would  seem  very  clear  that  the  presumption  of  payment,  arising 
from  the  lapse  of  time,  is  ftdly  rebutted,  and  the  lien  being  co- 
existent with  the  debt,  this  would  be  conclusive  on  the  defendant, 
unless,  as  he  submits,  he  is  protected  by  an  adverse  possession  of 
t^i  years.  In  1888  he  purchased  the  land  at  riieriirs  sales,  under 
an  execution  against  William  L.  Adams  ;  and  he  insists,  on  the 
Mthority  of  McBaa  vs.  SmAhy  2  Bay,  848,  that  he  is  entitled 
to  protection  by  a  possesion  of  ten  years  after  the  marriage  of 
ihe  complainant*  In  McRaa  vs.  SmUh^  the  defendant  was  a  pur- 
diaser  from  the  defendant  in  the  judgment,  and  his  possession 
WBS  held  to  be  adverse  to  all  the  world,  except  as  the  Court  say, 
where  there  are  infants,  femes  covert  ot  persons  beyond  the  seas. 
The  lien  on  which  the  ccunplainants  here  insist,  is  a  statutory 
mortgage  of  wMeh  the  purchaser  would  have  notice  in  exambung 
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his  title.  In  Thayer  vs.  Oramer^  1  McC.  Ch.  895,  it  was  held 
that  the  mortgagor  of  real  estate  was  a  trustee  for  the  mortgagee, 
and  that  the  purchaser  from  him  was  in  no  better  situation,  the 
mortgage  being  recorded,  and  could  not  avail  himself  of  the  statute 
of  limitations.  I  should  hesitate  to  apply  the  doctrine  of  McMaa 
vs.  Smith  to  the  case  of  a  purchaser  from  the  mortgagee  with 
notice  of  the  mortgage.  But  it  is  unnecessary  to  express  anj 
opinion  upon  such  case.  The  statute  expressly  saves  the  rights 
of  infants.  In  1833,  when  the  defendant  purchased,  Caroline  F. 
Adams  was  an  infant  mortgagee,  about  nine  jesrs  of  age,  and  did 
not  attain  majority  until  October,  1845,  less  than  five  years  be- 
fore filing  the  bill.  It  is  said,  however,  that,  in  the  meantime,  to 
wit,  at  some  p^iod  between  1888  and  1841,  she  had  become  a 
married  woman,  and  that,  from  this  time,  the  possession  of  the 
defendant  was  adverse.  Without  discussing  this  point  it  is  only 
necessary  to  say  that,  in  September,  1840,  ten  years  before  the 
bill  filed,  the  complainant  was  not  sixteen  years  of  age,  and  there 
is  no  proof  that  she  was  then  married. 

This  Court  is  of  opinion  that  the  complainants  have  a  vi^d 
subsisting  lien  on  the  land  set  off  to  Williaan  L.  Adams  by  the 
judgment  in  partition  and  subsequently  purchased  by  the  defen- 
dant, Joshua  Fletcher. 

It  is  therefore  ordered  and  decreed,  that  it  be  referred  to  the 
commissioner  for  Marlborough  District  to  ascertain  and  report 
the  amount  due  to  the  C(»nplainants,  calculating  interest  from  die 
rendition  of  the  judgment  in  partition,  and  that  the  same  be  paid 
out  of  the  proceeds  of  the  land  in  the  possession  of  the  defen- 
dant, Joshua  Fletcher,  upon  confirmation  of  the  said  report,  and 
that  the  costs,  other  than  those  of  the  defendants,  Bethea  and 
Easterling,  be  paid  by  the  defendant,  Joshua  Fletcher. 

It  is  finally  ordered  and  decreed,  that  so  much  of  the  Chan- 
cellor's decree  as  dismisses  the  bill  in  relation  to  the  defendants, 
Bethea  and  Easterling,  be  affirmed ;  in  other  respects  the  same 
is  reformed  as  is  herein  before  declared. 

Johnston,  Dakqan  and  Warplaw,  CC,  concurred. 

Decree  modified. 
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Margaret  Zimmerman^  ly  next  friend^  va.   Jolm  P.  Sarmon 
and  David  Zimmerman, 

If  a  trustee  parchase  the  trust  property  in  good  faith,  and  paj  for  it  a  fall  price, 
it  is  nevertheless  optional  with  the  cestui  qtie  tnut  whether  the  sole  shall  stand. 
A  trustee  bo  purchasing  a  slave,  and  afterwards  sdling  him  at  an  adrancwl 
pxioe,  ordered  to  account  for  the  lure  of  the  Blave,  and  for  the  advanced  priee. 

\ 
Before  Wardlaw,  J.  at  Spartanburg^  June,  1851. 

Wardlaw,  Ch.  David  Zimmerman,  then  of  Orangelmrg  dia- 
trict,  and  husband  of  the  plaintiff,  in  February,  1839,  conveyed 
by  deed  to  Conrad  Kennerly ,  three  slaves  and  their  future  increase, 
namely :  Henry,  about  12  years  old ;  Jenny,  about  10  years  old ; 
and  Lewis,  about  8  years  old ;  ^^  in  trust  for  the  sole  and  separate 
use,  benefit  and  behoof  of  my  (his)  wife,  Margaret,  notwithstand- 
ing her  coverture,  for  and  during  the  term  of  her  natural  life, 
and  after  her  death,  then  for  the  use,  benefit  and  behoof  of  her 
lawful  issue,  as  well  that  she  now  has,  as  l^ose  she  may  hereafter 
have,  share  and  share  alike,  or  of  the  survivors  or  surviv(»r  of 
them."  After  the  execution  of  this  deed,  D.  2iimmerman,  with 
his  family  and  slaves,  removed  to  Spartanburg  district,  and  he 
there  puchjased  a  tract  of  land  from  one  Ralph  Smith,  and  mort- 
gaged the  land  to  secure,  the  purchase  money.  Smith  afterwarde 
obtained  judgment  at  law  against  Zimmerman,  for  tlie  price  of  the 
land,  and  in  execution  of  his  judgment  levied  on  Lewis,  one  of 
the  slaves  named  in  the  deed.  Defendant,  Harmon,  was  substi- 
tuted as  trustee,  in  said  deed,  in  place  of  Kennerly,  by  certain 
proceedings  in  equity,  in  Spartanburg  district,  at  June  Term, 
1843.  Harmon,  Zimmerman  and  wife,  September  4,  1843,  filed 
their  bill  against  Smith,  to  restrain  him  from  enforcing  his  judg- 
ment against  the  trust  estate ;  and  at  June  Term,  1844,  it  was 
decreed,  that  such  mjunotion  should  be  extended,  until  the  mort- 
gaged land  should  be  sold,  and  that  if  the  proceeds  of  sale  were 
insufficient  to  pay  bis  debt.  Smith  might  proceed  for  the  balance 
4>n  his  levy.     The  land  was  accordingly  sold,  but  did  not  bring 
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money  enough  by  about  $400  to  satisfy  Smith's  judgment.  There- 
upon it  was  agreed  between  Hannon  and  Zinunerman,  that  the 
fonner  should  take  the  slare,  Henry,  at  the  price  of  $400,  and 
pay  that  sum  to  Smith ;  this  Was  done,  and  a  bill  of  sale  execur 
ted  from  fflmmerman  to  Harmon,  July  26,  1844.  Harmon  re- 
tained the  slave  Henry  in  his  possession  until  December^  1850, 
when  he  sold  him  to  one  who  has  removed  him  from  the  State, 
for  the  price  of  $700.  The  value  of  Henry's  services,  while  in 
Harmon's  possession,  was  about  double  the  int^est  on  the  money 
advanced  by  Harmon. 

Margaret  Zimmerman,  who  sues  in  thift  behalf  by  her  Jkest 
firiend,  Ransom  L.  Eirby,  files  this  bill  to  compel  her  truBtee, 
Barmon,  to  aocount  for  the  profit  he  has  made  on  the  sale  of 
Henry,  and  for  the,  hire  and  wages  of  the  slave ;  and  for  the  sai>^ 
stitution  of  Ejrby,  as  her  trustee.  The  bill  alleges  that  the  slaTe 
was  not  sold  to  Harmon,  but  was  delivered  to  Urn  as  a  pledge  to 
secure  the  repayment  of  the  $4Q0  advanced  to  Smith. 

The  answer  of  D.  Zimmerman,  is  a  m^e  echo  of  the  bill.  The 
answer  of  Harmon  insists,  that  he  purchased  the  slave  in  good 
fadth,  for  the  preservation  of  the  rest  of  the  trust  estate,  at  a  fiill 
price ;  and  that  as  he  ran  all  the  risks  from  the  death  of  the 
slave  and  other  casualties,  he  should  be  allowed  the  advantages 
which  have  accrued  from  his  bargain.  The  answer  assents  to  the 
change  of  trustee. 

My  judgment,  from  the  evidence,  is,  that  ELarmcm  took  the 
slave  M  a  purchase^  and  not  as  a  pledge, — that  he  paid  a  fuU 
price  for  him, — and  that  hk  conduct  in  the  transaction  was  with- 
out intentional  bad  faith. 

Nevertheless,  according  to  the  mlee  of  Courts  of  Equity,  fom^ 
ded  on  general  policy,  and  so  prescribed  to  avoid  the  necessi^  of 
scrutiny  into  the  fairness  of  every  particular  trausaotion  of  the 
kind,  the  purchase  of  this  slave,  by  the  tilistee,  cannot  stand.  If 
a  trustee,  strictly  honest,  buy  for.  himself  the  trust  pr<^erty  firom 
his  benefidiary,  and  then  sell  it  ibr  more  money,  the  character  of 
trustee  remians  fixed  upon  him,  and  he  must  account  for  the  pro- 
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fits  of  hk  management  of  the  property.  It  10  iKit  indifipensable, 
in  order  to  avoid  gach  purchase,  that  advantage  to  the  trostee 
shall  be  proved.  The  infirmity  of  the  contract  grows  oat  of  the 
^uciary  relation  between  the  parties.  To  guard  against  the 
baaard  of  abuse,  and  to  keep  the  trastee  from  temptation,  the 
rale  allows  the  be^ficiary,  at  his  own  option,  to  set  aside  the  side, 
whether  made  bona  fide  or  not :  ^'  So  a  trastee  will  not  be  per- 
Biitted  to  obtain  any  profit  or  advantage  to  himself  in  managing 
the  concerns  of  the  ee$tui  que  tryst^  bat  whatever  benefits  or 
profits  are  obtained,  will  belong  exclosively  to  the  ce$^quetnM. 
In  short,  it  may  be  laid  down  as  a  general  rale,  that  a  trustee  is 
bound  not  to  do  anything  which  can  place  him  in  a  position  in- 
consistent with  the  interests  of  the  trust,  or  which  has  a  tendency 
to  interfere  with  the  discharge  of  his  duty."  Story  Bq.  S  S21, 
322.  So  that  if  the  plaindfi*  here  had  been  9ui  jurk^  and  had, 
herself,  sold  the  slave  to  her  trustee,  it  would  be  at  her  option 
whether  the  sale  should  stand ;  lutd  her  title  to  relief  is  strength- 
ened by  the  considerations,  that  she  was  under  the  disability  of 
coverture,  and  that  the  sale  was  effected  by  the  confederacy  of  her 
husband  and  trustee. 

It  is  ordered  and  decreed,  that  the  defendant,  Harmon,  account 
for  the  hire  of  the  slave  Henry,  from  July  26,  1844,  to  Decem- 
ber, 1850 :  and  for  the  sum  of  $700,  with  interest  from  the  latter 
date,  and  that  he  be  allowed  credit  for  $400,  with  interest  from 
the  former  date. 

It  is  also  ordered,  that  it  be  referred  to  the  commissioner  of 
this  Court,  to  take  the  accoont ;  and  to  enquire  and  report  as  to 
the  fitness  of  the  trustee  proposed  to  be  substituted,  and  as  to  the 
amount  and  nature  of  security  that  should  be  given. 

Also  ordered,  that  defendant,  Harmon,  pay  the  costs  of  this 
suit,  except  the  costs  of  David  Zimmerman,  which  must  be  paid 
by  himself,  and  the  costs  of  substitution  of  trustee,  which  must 
be  paid  from  the  trust  estate. 

The  defendant,  J.  P.  Harmon,  appealed  and  moved  tiiis  Cou^ 
to  reverse  the  drcuit  decree,  on  the  grounds  : 
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1.  Because,  from  the  case  made,  the  deed  to  Kennerlj  was 
void  as  to  the  creditors  of  D.  Zimmerman,  who  sold  the  boj  in 
dispute  to  Harmon  at  a  full,  fair  price,  to  save  the  remainder  of 
the  trv^t  property.  ^ 

2.  Because,  as  the  trust  property  was  subject  to  be  sold  by  the 
sheriff  at  a  sacrifice,  the  purchase  by  defendant  was  a  benefit  to 
the  trust  estate,  and  ought  to  be  sustained. 

3.  Because  the  decree  makes  the  trustee  pay  costs  out  of  his 
own  funds,  notwithstanding  it  is  most  evident  that  the  trust  es- 
tate is  greatly  benefitted  by  the  course  he  pursued,  and  that  he 
acted  in  good  faith. 

.   4.  Because  the  decree  is  not  sustained  by  law  or  the  justice  and 
equity  of  the  case. 
Bobo,  for  appellant. 
,  con^a. 

Fer  Curiam.    This  Court  concurs  in  the  decree  of  the  CHian- 
cellor :  which  is  hereby  affirmed,  and  the  ^peal  dismissed. 
Johnston,  Dunkin,  Darqan  and  Wakdlaw,  CO.,  concurring. 
Appeal  dismissed. 


Patsey  Q-lenn  vs.  D.  Caldwell  and  others. 

J,  G.  and  fonrteen  other  persons  being  about  to  form  a  company  for  eertun  pur- 
poses, agreed  to  purchase  from  J.  G.,  for  the  ub0  of  the  company,  a  tract  of 
land,  and  they  all,  including  J.  G.,  executed  to  J.  G.  their  joint  and  seTcral 
instrument  under  seal,  in  the  form  of  a  single  bill,  for  $15,000,  the  amount  of 
the  purchase  money  of  the  tract  of  land :  Held,  that,  although  J.  G.,  who 
united  in  himself  the  characters  of  both  obligor  and  obligee,  could  not  mun- 
tain  an  action  at  law  upon  the  instrument,  yet  in  equity  a  suit  could  be  main- 
tained upon  it ;  and  that,  in  equity,  it  should  be  treated  as  a  single  bill,  against 
an  action  on  which  the  statute  of  limitations  could  not  be  pleaded  in  bar. 

Edd,  alto,  that  each  party  was  liable  for  the  whole  amount  due,  after  deduotlog 
J.  0*B.  aliquot  portion ;  and,  per  Dabqah  and  Waxolaw»  CC,  that  J.  G.  was 
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rateably  liable,  with  the  solTent  parties,  for  the  proportions  of  snoh  as  were  in- 
solyent.  # 

The  company  was  afterwards  incorporated, — the  obligors,  (except  one  who,  by 
general  consent,  was  released  and  another  snbstitnted  in  her  place,)  paid  np 
the  amounts  of  their  subscriptions  to  the  company,  and  J.  G.  conyeyed  the 
land  to  the  corporation,  taking  from  it  a  mortgage  to  secure  the  debt :  ffeid, 
that  the  obligors  were  not  thereby  released. 

Before  Dargan,  Ch.  at  UnioUj  JunCj  1850. 

Dargan,  Ch.  The  tract  of  land  on  which  Glenn's  Spring  is 
situated^  originally  belonged  to  John  B.  Glenn,  complainant's  in- 
testate. In  1837,  a  company  was  formed  for  the  purchase  of  the 
land,  and  the  erection  of  buildings  and  various  other  improve- 
ments at  the  Spring,  with  the  view  of  establishing  it  as  a  water- 
ing place,  and  opening  and  keeping  a  hotel  for  the  entertainment 
of  visitors.  The  company  consisted  of  fifteen  persons,  of  whom 
John  B.  Glepn  was  one.  Their  names  are  as  follows  :  D.  Cald- 
well, H.  D.  Vanlew,  R.  H.  Nott,  L.  N.  Shelton,  M.  A.  Moore,  J. 
G.  Wells,  R.  Mooreman,  J.  B.  Glenn,  0.  B.  Irvine,  J.  K.  B. 
SimB,  W.  C.  Pearson,  Geo.  Ashford,  R.  S.  Brown,  Ann  Sims,  J. 
Winnsmith,  B.  Ligon  and  William  B.  Thorn,  (a)  These  persons 
opened  a  book  for  subscription  of  stock,  in  which  each  subscribed 
for  stock  to  the  amount  of  one  thousand  dollars.  The  stock  book 
is  without  date ;  it  contains  a  brief  statement  of  the  purposes  of 
the  association,  to  which  each  of  the  members  of  the  company 
afl&zed  his  name,  and  opposite  to  the  name  appended  tiie  amount 
of  stock  for  which  he  subscribed.  About  this  time,  or  perhaps  a 
little  while  before,  John  B.  Glenn  had  made  a  parol  contract  for 
the  sale  of  the  land  to  this  company,  for  the  sum  of  fifteen  thou- 
sand dollars. 

With  the  view  of  securing  to  Glenn  the  payment  of  the  pur- 
diase  money,  the  company,  on  the  15th  September,  1837,  executed 
and  delivered  to  him  an  instrument,  of  which  the  following  is  a 
copy :     "  We,  either  of  us,  promise  to  pay  John  B.  Glenn  the 

(a)  Ligon  k  Thorn  were  not  original  signers.  They  came  in  afterwards.  See 
ChanceUor  Waxplaw's  decree,  tr)/r«. 


Digitized  by 


Google 


170  APPEALS  IN  EQUITT. 

CHesB  «t.  CitldwviL 

sum  of  fifteen  thoTtsand  doHarB,  m :  Three  tbonsand  dollan  on 
the  first  day  of  January  next ;  tnree  thousand  dollars,  January, 
1839 ;  three  thousand  dollars^  January,  1840 ;  three  thousand 
dollars^  January,  1841 ;  three  thousand  dollars,  January,  1842, 
irith  interest  annually  for  ralue  receired,  as  'vntness  our  hands 
and  seals,  September  15,  1887/*  To  this  instrument  each  mem* 
ber  of  the  company,  including  Glenn  himself,  affixed  his  hand  and 
seal,  and  it  was  attested  by  John  F.  Glenn.  On  this  instrument 
tffe  indorsed  credits,  as  follows :  f  2,800  received  from  M.  A. 
Moore,  treasurer,  the  1st  January,  1888 ;  $205.85  received  from 
Ae  same,  1st  May,  18S8 ;  $1,000  received  from  P.  M.  Huflott^ 
treasurer,  22d  January,  1889 ;  f  1,000  received  from  P.  M.  Huson, 
treasurer,  August,  1889. 

In  December,  1837,  the  company  was  incorporated  with  a  csfi- 
tal  of  $75,000.  On  the  6th  February,  1888,  John  B.  Glenn,  by 
a  deed  bearing  that  date,  coTtnreyed  the  land  to  the  incorporated 
company.  On  the  8d  October,  1889,  the  company  adopted  tiie 
following  resolution,  which  is  entered  on  thdlr  journal :  "  Me$ohedy 
That  the  President  of  the  G.  S.  Company  execute  a  mortgage  of 
Ute  Glenn's  Spring  tract  of  land  to  J.  B.  Gl^n,  cm  aAiMf»Mi 
$eeurit}/  to  a  note  of  hand  gwen  ly  the  etockholden  of  the  eaid 
eompanif  to  the  sa4dfTohn  B.  O-lenn."  In  pursuance  of  this  re- 
solution, the  President  of  the  company,  (0.  B.  Irvine,)  did,  oq 
tiie  same  day,  execute  and  deliver  a  mortgage  to  John  B.  Glenn 
of  the  Glenn's  Spring  tract  of  land,  to  secure  the  payment  of  the 
sum  of  $12,840,  with  interest  on  $12,000  from  1st  January, 
1889.  The  mortgage  recited  no  note  or  instrument  and  referred 
to  none;  but  stated  the  consideration  of  the  mortgage  to  be 
$12,000  "  as  in  hand,  paid  by  John  B.  Glenn,"  and  after  coii- 
veying  the  land  in  the  usual  form,  it  proceeds  to  express  the 
conditions  of  defeasance,  which,  in  the  payment  of  die  $12,000 
in  annual  instalments,  correspond  with  the  four  last  iBstal'^ 
ments,  as  secured  in  the  instrument  of  15th  September,  1887. 

Glenn  obtained  a  judgment  at  law  upon  the  mortgage  for 
$12,840,  with  interest  from  1st  January,  1889,  whidn  waa  signed 
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S4th  July,  1841»     So  tixat  «t  this  time,  Glenn  held  the  note,  a 
mortgage  and  judgment  to  secnre  the  purchase  money  of  the  land. 
The  original  stook  of  the  company  wa«  called  in  or  paid,  in  the 
manner  following : 

1887,  October  9,  #100  per  share, f  1,600.00 

"    NoTcmber  18,  600      do. 7,600.00 

1888,  January  8,       800      do.         4,500,00 

"    March  10,       100      do. 1,600.00 

$16,000.00 
The  whole  of  this  mm^  with  the  exception  of  $8,006,  was  ex* 
pended  iqf>on  improvements  by  the  order  of  the  company,  tmd 
under  the  supervision  of  its  agents.  The  company  being  in  want 
of  other  funds  to  carry  on  its  improv^nents,  resolved  to  nego- 
tiate  a  loan  for  $10,000  from  &e  Bank  of  the  State  of  South 
Carolina.  The  preliminaary  resolutions  as  to  this  measure  are  m 
fioUows: 

^^  BeMhed,  That  eadi  member  sign  a  note  to  the  Bank  of  the 
State  for  $10,000."  And  again,  at  another  time:  '^ Betohed^ 
That  each  member  sign  a  bond,  landing  each  member  for  his  proper* 
tion  (^  a  note  given  by  the  company  to  the  Bank  of  tibe  State  for 
ten  thousand  dollars."  It  seems  that  the  loan  from  the  Bank  was 
obtained  on  the  note  of  0.  B.  Irvine,  the  President  of  the  compa- 
ny, payable  to  P*  M.  Huson  and  Wdorsed  l^  him,  B.  S.  Brow% 
John  B.  Gleon,  M.  A.  Moore,  D»  Calilwell^  B.  Mooreman  and 
€^eorg)e  Ashford.  These  facts  are  redlted  in  a  resolution,  record^ 
ed  ia  the  journal ;  and  the  resolution  provides,  that  the  Preudent 
of  the  company  is  Mitiborised  to  execute  a  note  in  the  name  of 
the  company,  as  collateral  security  for  ih^  said  debt,  ^^  signing 
the  same  officially  directly  to  the  President  and  Direct(»rs  of  th« 
Bank  of  the  State,  for  the  payment  of  the  said  debt,  and  to  con- 
fess a  judgment  therefor,  the  Buik  being,  permitted  to  retain  the 
original  note,  the  parties  thereto  eontiniung  their  present  liability 
until  the  debt  is  pidd." 

The  company  had  now  become  greatly  embanmaied,  and  re*> 
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solved  to  sell  the  Glenn's  Spring  property.  And  a  resolution  was 
adopted  to  apply  to  the  Bank  for  its  consent  that  the  sale  of  the 
property  shall  be  made  on  the  following  terms,  to  wit :  $5,000  to 
be  paid  in  cash,  and  $4,000  on  the  1st  January  of  each  year^ 
until  the  whole  be  paid,  with  interest  on  the  whole  from  the  date, 
payable  annually,  &c.  The  resolution  provides  that,  of  the  cash 
instahnent,  $2,000  shall  be  paid  to  the  Bank,  and  $3,000  to  J. 
B.  Glenn  on  the  first  of  January,  1842.  The  purchaser  was  to 
give  bond  to  the  Bank  with  satisfactory  personal  security  for 
$4,000  on  the  1st  January,  1843 ;  $4,000  on  the  1st  January, 
1844 ;  and  the  balance  on  the  1st  January,  1845,  with  interest, 
and  each  payment  first  to  extinguish  the  interest,  &c.  It  was  also 
provided,  that  the  purchaser  was  to  execute  to  the  Bank  a  mort- 
gage, which  was  to  have  the  first  lien  on  the  property.  The  same 
resolution  then  proceeds  to  provide  for  the  payment  of  Glenn's 
debt  out  of 'the  sales  of  the  property,  but  he  is  postponed  to  tlie 
Bank,  to  whose  debt  a  preference  is  given.  The  purchaser  at  the 
sale  was  to  give  bond  and  mortgage  to  the  Bank,  which  was  to 
have  precedence  in  the  way  of  Zien,  over  that  which  was  to  be 
given  to  Glenn.  It  was  further  "  resolved,  that  John  B.  Glenn 
be  requested,  in  assenting  to  this,  to  enter  satisfaction  on  his 
mortgage,  as  a  condition  to  the  foregoing." 

A  correspondence  was  opened  with  P.  H.  Elmore,  the  Presi- 
dent of  the  Bank,  as  to  the  proposals  contained  in  the  resolu- 
tion of  the  Glenn's  Spring  Company.  The  Bank,  by  reedu- 
tion,  acceded  to  the  terms  proposed;  Glenn  also  assented  to 
the  arrangement,  by  which  his  debt  was  postponed  to  that  of 
the  Bank;  and  in  pursuance  of  the  request  of  the  Glenn's 
Spring  Company,  as  expressed  in  their  resolution,  he  entered 
satisfaction  on  his  mortgage,  by  whidi  he  also  discharged  his 
judgment.  The  property  was  sold  by  the  sherifi",  according  to 
the  agreement  between  the  parties.  The  company  was  greatly 
disappointed  in  the  amount  of  the  sales. 

The  sale  took  place  on  the  4th  of  January,  1842.  The  land  sold 
for  $15,000,  and  the  person^  property  for  $8,521.28 ;  the  total 
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amount  of  Bales  was  $18,521.23.  The  costs  were  $224.44.  The 
Bank  received  $11,526.84,  and  the  balance  $6,970.53  was  applied 
according  to  the  terms  of  sale  to  Glenn's  debt.  But  nothing  is 
intended  to  be  concluded  as  to  the  amount  of  the  payments  that 
have  been  made. 

Glenn  brought  an  action  of  debt  upon  the  instrument  of  the 
15th  September,  1887,  as  upon  a  sealed  note,  against  Sims,.(l 
Bich.  39,)  one  of  the  obligors.  He  obtained  a  verdict  in  the  Cir- 
cuit Court,  which  on  appeal  was  set  aside,  on  the  ground,  that 
Glenn  being  one  of  the  obligors,  as  well  as  the  obligee  of  the  in- 
strument, it  was  not  a  note  or  single  bill,  and  that  no  action  upon 
it  could  be  maintained  at  law.  He  then  filed  this  bill  for  the 
enforcement  of  the  claim  against  such  of  the  parties  to  the  con- 
tract as  are  solvent  and  within  the  jurisdiction  of  the  Court. 

To  this  bill  several  of  the  defendants  have  answered,  namely : 
0.  B.  Irvine,  M.  A.  Moore,  J.  Winnsmith,  R.  Mooreman,  Joseph 
Caldwell,  executor  of  R.  S.  Brown,  J.  K.  B.  Sims  and  Ann  Sims, 
who  has  intermarried  with  J.  C.  Caldwell,  and  who  has  answered 
jointly  with  the  said  J.  C.  Caldwell,  and  George  Ashford.  The 
execution  of  the  note  or  instrument  is  not  disputed  by  any  of  the 
defendants ;  nor  is  it  denied  that  the  debt  due  to  Glenn  for  the 
purchase  money  of  the  land  remains  for  the  greater  part  unpaid. 
The  grounds  assumed  in  the  defence  are,  that  the  note  or  instru- 
ment is  a  nullity,  because  Glenn  was  one  of  the  obligors  and  at 
the  same  time  the  obligee,  or  payee ;  that  the  parties  to  it  never 
intended  to  be  jointly  and  severally  bound ;  that  if  they  ever 
were  bound  at  all,  they  were  not  bound  each  for  the  whole ;  that 
if  they  were  jointly  and  severally  bound,  originally,  they  ceased 
to  be  so  bound  when  the  company  was  incorporated,  and  when  the 
company,  through  its  President,  gave  a  mortgage  of  the  land  to 
secpre  the  payment  of  the  debt ;  into  which  said  mortgage,  it  is 
contended,  the  liability  on  the  note  merged.  It  was  further  con- 
tended, that  when  Glenn  released  his  rights  under  the  mortgage 
and  judgment,  he  released  thereby  the  liability  of  the  drawers 
or  obligors  of  the  said  sealed  instrument.     Some  of  the  defen- 
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dants  plead  the  Btatute  of  limitations  to  the  oomplidiiaat'g  hSl, 
iiamely:  J.  C.  Caldwell  and  wife,  J.  E.  B»  Stms,  and  0.  B. 
Irvine.  Ofi  the  bearing,  it  was  said  that  the  defendaotB,  M.  A« 
Moore,  J.  Winnsmidi,  B.  Mooreman,  and  Joseph  Caldwell,  exe- 
cutor of  B.  S.  Brown,  had  also  pleaded  the  statute  of  limitationfl. 
This  was  denied  on  the  part  of  \he  oomplainioit.  It  appeared 
that  the  solicitor  for  the  last  named  defendants,  aft^  the  filing 
of  their  answers,  had  obtained  two  orders  on  diflkrent  ocoasionfl, 
for  leaye  to  file  the  plea  of  the  statute  of  limitations.  Th^  com- 
missioner  said  there  were  no  such  records  in  his  office,  and  he  did 
not  remember  that  there  ever  were.  On  this  state  of  facts,  the 
solicitor  of  the  laBt  named  d^ndants  subikiitted  his  own  affidavit, 
stating  his  belief,  that  the  plea  of  the  statute  of  limitations  had 
been  filed  in  behalf  of  each  of  the  said  last  named  defendants. 
This  I  considered  insufficient  to  establish  the  existence  of  a  record. 
It  can  only  be  proved  by  a  profert,  or  by  positive  proof  of  its  hav- 
ing once  existed ;  after  which,  proof  of  its  loss  or  destruction  and 
of  its  cont^its  is  admissible. 

Having  dius,  at  some  length,  given  -a  history  of  the  tnlnsao- 
tions  of  the  company  that  relate  to  the  claim  of  the  complainant, 
I  must  now  consider  the  rights  of  the  parties  growing  out  of  the 
facts  whidi  I  have  presented. 

Partners  may  even  at  law  maintain  actions  against  each  other 
on  contracts,  or  for  the  recovery  of  debts,  where  it  k  obvious  that 
the  subject  mattar  of  the  contract  or  indebtedness  was  not  in- 
tended to  constitute  a  part  of  the  capital  or  stock  in  trade.  In 
this  case  it  is  clear,  that  Glenn  was  a  pturtner  to  contribute  one 
thousand  dollars,  and  no  more  to  the  common  fund ;  that  being 
Ihe  amount  which  by  the  articles  each  member  of  the  association 
was  to  pay  in.  The  balance  of  the  purchase  money  of  the  land, 
namely,  $14,000,  was  due  to  him,  as  a  private  individual,  was  to 
be  his  own  private  fropertjy  and  not  to  be  subjected  to  the  ha»- 
ards  of  the  enterprise.  This  was  to  be  paid  to  him  by  the  other 
m^nbers  of  the  firm.    For  independently  of  this  contract  and 
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oonveyanoe  of  tibe  land,  Glenn  ccmtribnted  and  paid  in  his  rateable 
proportion  of  tlie  stock. 

Though  the  instrument  of  the  15th 'September,  1837,  is  not  a 
sealed  note  or  single  bill,  it  does  not  follow  that  it  is  a  nullity ; 
•on  the  oontrarj,  it  is  clearlj  a  binding  agreement  or  coyenant, 
which  has  been  expressed  in  the  form  of  a  sealed  note*  It  is  not 
any  the  less  Hnding  on  account  of  its  having  assumed  that  form. 
For  b^ng  ap  intelligible  conti-act  entered  into  for  valuable  con- 
sideration, it  is  to  be  enforced  by  courts  of  justice  according  to 
its  true  and  just  import.  It  is  certainly  not  a  sealed  note  or  sin- 
^e  bill,  and  an  action  upon  it,  a6  upon  a  sealed  note  or  single  bill, 
could  not  be  maintained.  But  I  am  not  satisfied,  if  an  acticott 
had  been  brought  at  law  upon  it,  as  upon  a  covenant  or  agree- 
ment under  seal,  with  proper  averments^  that  such  an  action  would 
not  have  been  sustamed.  At  all  events,  there  can  be  no  doubt 
about  the  right  of  the  complainant  to  come  into  this  Court  to  en- 
force this  agreement  according  to  its  ^rue  interpretation,  if  indeed 
his  original  rights  ui^der  it  have  not  been  waived  or  lost.  When 
money  has  been  loaned,  or  property  sold  to  a  partnership  by  one 
of  its  members,  the  price  of  which  was  not  designed  to  be  a  part 
of  the  capital  or  stock  in  trade,  he  is  entitled  to  have  it  back  un- 
conditionally, while  the  co-partnership  is  going  on.  If  he  waits 
until  after  its  dissolution  or  insolvency,  his  claim  would  be  subject 
to  all  the  equities  against  him  in  favor  of  the  partnership ;  to  any 
debt,  for  example,  which  he  as  a  member  might  owe  the  company, 
or  a  contribution  to  pay  debts,  if  there  were  a  deficiency  (^  cMgeta 
to  satisfy  the  demands  of  creditors.  In  the  case  before  me,  it 
was  not  shown  or  alleged  that  Glenn  owed  any  thing  to  the  com- 
pany, or  that  there  was  any  outstanding,  unsatisfied  debt,  besides 
that  of  Glenn  hfanself.  The  result  of  the  enterprise  is,  that  the 
company  have  got  from  him  his  large  and  valuable  property,  have 
speculated  upon  it ;  and  the  speculation  having  proved  disastrous, 
they  refuse  to  pay  for  it  the  stipulated  price,  claim  to  consider 
l^e  agreement  under  which  they  acquired  it  a  nullity,  and  if 
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they  cannot  be  relieved  from  it  on  that  or  other  grounds,  thej 
plead  the  statute  of  limitations. 

Before  I  proceed  to  gire  my  views  as  to  the  constmction  of 
the  agreement  of  the  Idth  September,  1837,  I  will  premise  that 
however  fixed  and  established  the  roles  bj' which  the  liabilities  ci 
partners  are  regarded  as  to  the  rest  of  the  world,  they  may,  as 
among  themselves,  make  whatever  contract  they  please,  and  such 
contracts  become  the  law  of  the  case  to  diem.  Their  contract 
among  themselves,  and  their  mutual  liabilities  and  obligations  to 
each  other,  may  assume  all  the  infinite  variety  as  to  form,  subject 
matter  or  stipulation,  which  belongs  so  the  contracts  of  persons 
acting  as  individuals. 

But  to  recur  to  the  construction  of  the  note — ^my  opinion  is, 
that  the  just  and  legal  import  is  this :  The  subscribers  to  the 
note  (of  which  Glenn  was  one)  agreed  to  purchase  the  land  at  a 
valuation  of  fifteen  thousand  dollars,  of  which  Glenn  himself  was 
to  pay  one  thousand  dollars.  The  balance,  namely,  $14,000,  they 
all  become  jointly  and  severally  bound  to  pay,  each  in  the  whole 
and  for  the  whole.  It  is  in  the  nature  of  a  contract  for  mutual 
insurance,  and  each  signer  became  a  guarantor  for  the  solvency 
of  all  the  rest.  It  follows,  that  those  who  are  solvent  and  within 
the  jurisdiction  are  liable  for  those  who  are  insolvent  and  re- 
moved from  the  State,  or  who  may  hereafter  become  so.  But 
from  the  terms  of  the  agreement,  and  Glenn's  having  affixed  hk 
own  signature  to  it,  Glenn  himself  is  an  insurer  *or  guarantor  for 
all.  And  in  aid  of  those  who  are  solvent  and  within  the  State, 
he  would,  by  the  terms  of  the  agreement,  be  bound  to  contribute 
his  rateable  proportion  of  the  deficit  of  those  who  are  insolvent 
and  out  of  the  State. 

Such  I  think  would  be  the  original  rights  and  liabilities  of  the 
parties  to  this  contract.  Nor  do  I  think  that  the  subsequent  in- 
corporation of  the  company  woiJd  have  the  effect  of  varying  those 
rights  and  liabilities.     Have  they  been  lost  or  waived  ? 

It  was  contended  that  when  Glenn  took  a  mortgage  from  the 
corporation  for  the  debt,  the  liability  of  the  subscribers  of  the 
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contract  of  ISth  Septanber^  1837,  was  disdiarged  and  merged 
in  a  debt  of  the  corporation,  secured  by  the  mortgage ;  imd  one 
of  the  witnesses,  P.  M.  Huson,  testified  that  this  agreement  was 
to  be  held  until  the  incorporation  of  the  company ;  from  which  it 
was  inferred,  that  after  the  incorporation  of  the  company  the  note 
was  to  be  given  up,  and  other  securities  given*  I£  this  was  the  con- 
dusion,  I  do  not  perceive  that  it  would  help  the  defendants.  The 
debt  of  Glenn  is  confessedly  unpaid.  To  the  amount  thereof,  he 
is  a  bona  fide  creditor  of  the  corporation^  The  company  was  in- 
corporated with  a  capital  stock  of  $75yO00,  of  which  only  ^5,000 
has  been  called  in.  And  the  corporation  would  now  be  com* 
polled  to  call  in  enough  of  its  capital  to  pay  this  unsatisfied  demanxL 

But  there  was  evidence  of  a  high  character  before  me  that  the 
note  was  not  to  be  given  up ;  that  it  was  to  be  detained  in  Glenn's 
hands,  and  that  the  mortgage  was  intended  as  cumulative  secur 
rity.  This  evidence  is  derived  from  ike  authentic  and  unequivo* 
cal  acts  and  declarations  of  the  corporation  itself,  as  si»read  upon 
its  journal.  On  the  3d  of  October,  1839,  the  company  adopted 
a  resolution,  of  which  I  have  already  spoken,  that  "  the  President 
of  the  company  should  execute  a  mortgage  of  the  Glenn's  Spring 
tract  of  land  to  J.  B.  Glenn  as  additional  security  tcy  a  note  of 
handy  given  by  the  stockholders  of  the  said  company  to  the  said 
J.  B.  Glenn."  The  debt  had  been  reduced  by  payments.  The 
mortgage  was  accordingly  given  for  the  balance ;  upon  which  said 
mortgage  Glenn  afterwards  recovered  a  judgment,  as  has  been 
before  stated.  How  can  it  be  said  that  the  mortgage  was  a  dis- 
charge of  the  pre-existing  obligation,  when  it  appears  from  the 
resolution  which  authcnrized  it.  to  be  given,  that  it  was  intended  to 
be  additional  or  cumulative  security  ? 

Then  it  was  urged  that  Glenn  had,  in  im  mortgage  and  judg^ 
ment,  the  first  lien  oa  the  land,  and  in  tills  a  most  ample  security 
of  his  debt,  which  he  waived  by  giving  die  Bank  debt  a  preference, 
and  thus  discharged  these  piurties  from  their  original  liability  on 
the  note.  If  the  doctrine  is  at  all  applicable  to  the  case,  it  will 
not  apply  under  the  particular  eircumstaiiees.  The  Bank  beii^  a 
12 
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more  urgent  creditor,  Glenn  consented  to  waive  his  prior  lien  in  fa- 
vor of  the  Bank  for  the  special  benefit,  and  at  the  special  instance 
and  request  of  these  parties.     See  the  resolution  of  the  company. 

The  last  question  which  it  is  necessary  for  me  to  consider  is 
the  statute  of  limitations,  which  has  been  pleaded  in  behalf  of 
some  of  these  defendants.  The  plea  of  the  statute  cannot  pre- 
vail. In  October,  1843,  Dr.  M.  A.  Moore  and  J.  Winnsmith 
offered  to  pay  to  the  administfatrix  of  J.  B.  Glenn,  the  amount 
of  their  respective  contributions.  Before  a  debt  is  actually  bar- 
red, one  of  several  joint  obligors  can  renew  it  by  promise  or  offer 
to  pay.  Pearce  vs.  Zimmerman,  Harp.  805.  This  was  the  case 
of  two  joint  makers  of  a  note  who  were  not  partners.  The  doc- 
trine does  not  apply  to  co-partners,  except  during  the  continuance 
of  the  partnership.  After  a  vast  deal  of  discussion  and  a  great 
contrariety  of  decisions  and  of  opinions,  the  doctrine  seems  now 
to  be  well  settled ;  that  after  the  dissolution,  one  partner  cannot 
bind  the  firm  so  as  take  the  contract  from  the  operation  of  the 
statute  of  limitations.  So  firmly  had  the  contrary  doctrine  taken 
root  in  England,  that  the  interposition  of  Parliament  was  neces- 
sary to  overturn  it.  Stat.  9,  Geo.  4.  The  admission  of  two  of 
these  defendants,  I  conceive  insufficient  to  renew  this  claim  against 
the  others,  so  as  to  prevent  the  statute  from  running  against  the 
others,  except  from  the  date  of  that  acknowledgment. 

But  there  is  another  fact  which  I  think  prevents  the  statute 
from  operating  as  a  bar  to  the  claim.  In  the  year  1841,  while 
the  organization  of  the  company  still  existed,  and  before  any  dis- 
solution, the  company  adopted  resolutions  for  the  sale  of  their 
property.  Among  other  things,  they  made  arrangements  for  the 
payment  of  Glenn's  claim  out  of  the  proceeds  of  these  sales,  to 
this  effect.  He  was  to  have  three  thousand  dollars  in  cash  from 
the  purchase  money.  The  balance  of  the  pmrchase  money,  that 
was  to  be  applied  to  Glenn's  claim,  was  to  be  paid  in  instalments 
by  the  purchaser,  on  the  first  of  January,  1843,  on  the  first  of 
January,  1844,  and  on  the  first  of  January,  1845,  with  interest. 
This  was  the  arrangement  that  was  carried  into  effect,  and  what 
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Glenn  did  actoallj  receive  from  these  sales,  was  paid  to  him  in  this 
way.  Thus  he  haa  receiyed  payments  as  late  as  January,  1845, 
made  by  authority  of  and  under  an  arrangement  with  the  compa- 
ny before  its  dissolution.  Though  the  arrangement  was  made  in 
1841,  it  was  not  consummated  until  1845  ;  payments  were  made 
in  that  year  under  the  authority  of  the  company,  which  in  my 
judgment,  is  the  same  as  if  the  company  had  at  that  time  itself 
made  the  payment.  It  is  from  that  time  only  that  the  statute 
obtained  currency,  and  the  lapse  of  time  has  not  been  long  enough 
to  create  the  statutory  bar,  the  bill  having  been  filed  the  27th 
January,  1847.     The  plea  of  tW^s^Sfe^-iirtkhwrefore  ovemJed. 

Ann  Sims,  (who  has  since  intemliijfia^  wi^^the  defendant,  J. 
C.  Caldwell.)  was  one  of  theJo/kdnal  siflSfMib^  to  the  airree- 
ment,  and  one  of  the  stocKdldera/^^^£}ie  pais  xh  one  hundred 
dollars  on  her  stock.  But  tml^vrto  pay  4$(^^h^  instalments  aa 
they  were  called  in,  by  one  o^^^|^mlation«ff  the  corporation, 
her  stock  was  forfeited.  The  cotftp^^^oyeded  to  forfeit  her 
stock  for  their  own  benefit,  and  to  apj^^pnate  it  to  themselves. 
Thus  Ann  Sims  was  excommunicated  and  cast  ofi*  by  these  par- 
ties, (Glenn  being  one  of  them,)  from  all  benefit  in  a  connection 
with  the  company.  Under  these  circumstances,  I  cannot  perceive 
that  it  is  equitable  that  she  should  contribute.  Indeed,  it  was 
admitted,  oh  the  trial,  that  she  is  not  liable.  The  bill  as  to  her 
and  her  husband,  J.  C.  Caldwell,  is  dismissed  with  costs. 

It  is  declared  and  decreed,  that  each  of  the  defendants,  with 
the  exception  of  the  said  J.  C.  Caldwell  and  Ann  Caldwell,  are 
liable  jointly  and  severally  for  the  balance  due  on  the  aforesaid 
agreement  of  the  15th  September,  1837,  and  that  the  complain- 
ant do  contribute  a  rateable  proportion  towards  the  shares  of  those 
that  are  insolvent  and  beyond  the  jurisdiction  of  the  Court,  and 
also  the  share  of  Ann  Sims. 

It  is  further  ordered  and  decreed,  that  the  commissioner  inquire 
and  report  the  balance  due  to  the  complainant  on  the  said  agree- 
ment. And  the  commissioner  is  directed  to  report  the  balance 
due  on  the  purchase  money  for  the  land,  to  wit :  $15,000,  after 
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ducting  paynientB  made  by  the  foada  of  the  ccanpany.  From 
thiB  balaiioe  he  is  directed  to  deduefc  one-fifteenth  part,  quol  account 
of  the  share  of  the  said  J.  B.  Olam  ;  and  considering  Olenn  as 
one  of  the  solvent  parties,  the  commissioner  is  directed  to  deduct 
also  from  said  balance,  his  rateable  proportion  of  the  liability  g( 
the  parties  insoly^at  or  ont  of  the  State,  namely :  H.  D.  Yanlew, 
B.  A.  Nott,  L.  N.  Shelton,  Wm.  C.  Pewrson,  B.  Ligon,  W.  R 
Thorn  and  J.  C.  Caldwell  and  wife ;  after  which  dednctions  the 
balance  remaining  shall  be  the  debt  due  to  the  complainant  by  the 
defendants  jointly  and  severally. 

The  defendants  appealed,  on  the  grounds : 

1,  Because  the  parties  to  the  agreement  of  the  15th  September, 
1837,  were  released  after  the  Act  of  incorporation,  and  the  debt 
then  became,  by  the  consent  of  all  parties,  the  debt  of  the  corpo- 
ration, and  not  of  the  individual  members. 

2.  Because  the  complainant's  intestate  released  the  parties  to 
the  agreement,  by  taking  a  mortgage  from  the  corporation,  exe- 
cuting a  deed  to  the  same,  and  each  one  of  the  subscribers  having 
paid  the  amount  of  their  subscriptions  and  proportionate  part  of 

"the  agreement,  are  no  further  liable. 

8.  Because  if  defendants  are  liable  at  all,  they  are  only  liable 
for  their  proportionate  amount  due  on  the  agreement. 

4.  Because  the  complainant's  claim  is  barred  by  the  statute  of 
limitations. 

The  defendant,  J.  K.  R  Sims,  appealed^  on  the  further  ground: 

5.  Because  the  complainant  should  have  been  ordered  to  pay 
the  costs  es^nded  by  him  in  defending  himself  at  law  on  the 
agreement  now  suied  on. 

The  defendants,  J*  Winnsmith,  M.  A.  Moore,  George  Ashford, 
R.  Mooreman,  and  Joseph  Caldwell,  executor  of  Brown,  appealed, 
(m  the  farther  gvound,  vis : 

&  Because  the  release  of  Ann  Sims,  now  Mrs.  Caldwell,  fron 
any  liability  on  the  subscription,  or  on  the  agreement  of  the  15th 
September,  1837,  was  &  release  of  them. 
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■  '  '  I        '  III     I  ■ 

The  appeal  was  heard  at  November  term,  1850^  when  the  cause 
was  remanded  generally  to  the  circuit  Court,  with  leave  to  all  the 
defendants  to  plead  the  statute  of  limitations. 

^t  June  term,  1851,  the  cause  was  again  heard,  in  the  circuit 
Court  for  Union,  by  Wardlaw,  Ch.,  who  pronounoed  the  follow- 
ing decree: 

Wabdlaw,  Ch.  This  cause  was  heard  first  by  Chancellor  Dak- 
GAN,  in  June,  1850,  and  he  delivered  a  decree  for  the  plaintiSl 
Upon  appeal  from  this  decree,  the  Court  of  Appeals,  at  Novemb^ 
term,  1850,  gave  all  At  defendants  leave  to  plead  the  statute  of 
liinitations,  and  remanded  the  cause  generally  to  the  circuit  Court. 
At  the  pres^Eit  hearing,  this  plea  was  found  to  be  pleaded ;  but  in 
other  respects  the  case  made  was  substantially  the  rame  as  that 
presented  to  Chancellor  Dargan,  and  I  refer  generally  to  his 
statanent  of  the  pleadings  and  evidence.  Some  remarks,  how* 
ever,  explanatory  of  this  statement,  must  be  made. 

The  agreement  in  the  stock  book  without  date,  it  is  manifest 
from  the  internal  evidence,  and  from  the  direct  testimony  of  P. 
M.  HuBon,  was  subscribed  by  fifteen  persons  before  the  single  bill 
of  September  15,  1887,  was  executed.  George  Ashford  was  one 
of  the  original  subscribers  to  both  instruments.  B.  Ligon  came 
in  afterwards  and  signed  the  single  bill  but  never  subscribed  the 
gtock  book.  WilHam  B.  Thorn  also  came  in  afterwards,  in  the 
place  of  Ann  Sims,  and  subscribed  both  instruments. 

The  company  was  incorporated  December  20, 1887,  for  fourteen 
years,  in  the  following  terms :  ^^  That  Dr.  Morris  Moore  and  his 
associates  and  their  successors  be,  and  they  are  hereby  constituted, 
a  body  corporate,  und^  the  name  and  style  of  die  Glenn's  Spring 
Company,  with  power  to  hold  property,  real  and  personal,  of  the 
value  of  seventy-five  thousuid  dollars."     8  Stat.  457. 

At  the  meeting  of  the  company,  Aug.  16,  1888,  a  resolution 
was  adopted,  that  the  President  of  the  company  communicate  to 
Ann  Sims,  that  her  share,  with  $100  paid  thereon,  was  liable  to 
forfeiture,  but  that  she  might  redeem  by  paying  the  $900  due  on 
her  share,  by  September  10,  ensuing,  or  that  the  company  would 


Digitized  by 


Google 


182  APPEALS  m  EQUITY. 

Glenn  vs.  CaldwelL 

release  her  from  all  her  responsibilities  on  Cspt.  Glenn's  note,  if 
she  would  relinquish  in  writing  all  her  interest  in  the  company* 
Huson  thinks  she  gave  such  relinquishment,  but  the  instrument 
was  not  produced  nor  accounted  for.  At  the  meeting  on  the 
second  Monday  in  November,  1838,  resolutions  were  adopted  for- 
feiting Ann  Sims's  share  to  the  company,  and  selling  and  trans- 
ferring the  same  to  W.  B.  Thorn.  The  said  Thorn  attended 
meetings  of  the  company  on  January  21,  1889,  and  October  17, 
1839.  It  does  not  appear  what  members  were  present  at  the 
mdbting  of  August  16,  1838,  although  officers  were  elected  at 
that  meeting.  At  the  other  meetings  named,  as  well  as  those 
which  acted  concerning  the  debt  to  the  Bank,  and  the  sale  of  the 
assets  of  the  company,  Glenn  himself  attended,  with  a  majority 
of  the  share  holders.  Ann  Sims  attended  no  meeting  of  the 
company  in  person  or  by  proxy.  Appended  to  Thorn's  subscrip- 
tion in  the  stock  book,  is  this  memorandum  :  ^^  It  is  understood 
that  W.  B.  Thorn  take  the  share  forfeited  by  Mrs.  Sims ;  on  or 
before  the  first  of  November  next  he  is  to  pay  the  subscription." 

All  the  credits  indorsed  on  the  single  bill  purport  to  be  received 
from  Moore  or  Huson,  as  treasurers  of  the  cotapany. 

Other  explanations  may  be  made  incidentally  in  considering  the 
rights  of  the  parties. 

I  concur  in  the  views  presented  in  the  former  circuit  decree, 
that  by  the  just  construction  of  the  mngle  bill  of  September  15, 
1837,  the  obligors  are  jointly  and  severally  liable  to  Glenn  and 
his  representatives,  for  the  balance  remaining  unpaid  of  the 
$15,000,  and  interest,  agreed  to  be  paid  by  that  instrument ;  and 
that  such  of  them  as  are  solvent,  and  within  the  jurisdiction,  are 
liable  for  those  who  are  or  may  be  hereafter  insolvent  or  without 
the  limits  of  this  State.  Glenn  being  himself  one  of  these  obli- 
gors, made  himself  equally  liable  with  the  others,  and  his  repre- 
sentative must  abate  from  any  recovery  to  which  she  may  be  en- 
titled a  rateable  proportion,  so  as  to  make  her  loss  and  liability 
equivalent  to  the  liability  of  each  of  the  solvent  obligors  within  the 
jurisdiction. 
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I  likewise  agree  that  the  liability  of  the  obligors  of  this  instru- 
ment is  not  restricted  to  the  terms  of  the  original  subscription  in 
the  stock  book,  nor  extinguished  by  any  subsequent  act  of  the 
conapany.  In  the  absence  of  all  proof  of  fraud  or  mistake,  or  of 
any  reference  to  another  paper,  the  construction  of  the  single 
bill  must  be  collected  from  its  own  terms.  The  impression  of 
Huson  that  this  instrument  was  executed  as  an  arrangement  ad 
interim^  until  the  compai^  might  be  incorporated,  and  execute 
another  obligation,  is  contradicted  by  the  whole  proceedings  of 
the  company ;  particularly  by  their  resolution  of  October  3, 1889, 
to  execute  a  mortgage  as  additional  security  for  this  single  bill, 
and  by  their  resolution  of  September  21, 1841,  providing  for  its 
payment  after  the  debt  to  the  Bank.  That  Glenn  was  anxious  to 
obtain  a  mortgage  from  the  company,  evinces  only  the  caution  of 
a  shrewd  creditor  desiring  to  accumulate  securities  for  his  debt. 
His  anxiety  about  the  mortgage,  Huson  informs  us,  was  fully 
shared  by  Dr.  Moore,  and  .perhaps  by  other  solvent  members  of 
the  company,  who  could  have  had  no  anxiety  on  the  subject,  except 
to  secure  themselves  from  liability,  on  account  of  Pearson  and 
other  obligors,  the  solvency  of  whom  was  suspected. 

In  my  judgment,  the  remedy  of  the  plaintiff  depends  exclusively 
on  the  single  bill.  The  other  grounds  upon  which  her  right  of  re- 
covery are  placed  in  argument,  I  suppose  to  be  untenable. 

It  is  said  that  the  company  was  incorporated  with  a  capital  of 
$75,000,  and  that  as  only  $15,000  of  this  sum  had  been  actually 
paid  in,  the  plaintiff  might  compel  the  stockholders  to  raise  so 
much  of  the  balance  of  capital  as  was  necessary  for  the  payment 
of  debts.  It  seems  to  me  to  be  a  misapprehension  of  the  terms 
of  the  charter,  to  say  that  this  company  was  incorporated  with 
any  such  capital.  The  Legislature  in  this  case,  as  in  many  other 
charters,  proceeding  upon  the  impolicy  of  allowing  estates  to  be 
held  in  mortmain,  has  prescribed  a  sum  as  the  maximum  value  of 
tiie  property  which  might  be  owned  by  the  company,^  but  there  is 
no  intimation,  that  the  company  must  hold  that  amount  and  no 
less.     The  disability  of  the  company  to  hold  in  succession,  is  re* 


Digitized  by 


Google 


184  APPEALS  IN  EQUITY. 

Otenn  98,  Oahlir«lL 

moved  to  a  limited  extent.  A  privilege  to  invest  tlie  profits  of 
successful  management  in  certain  estate,  at  the  option  of  the  do- 
nees, can  be  converted  by  torture  only  into  a  requirement  to  make 
tiie  particular  investment.  The  case  is  altogether  unlike  HadeU 
vs.  Wf^erspotm^  (2  Ridi.  Eq.  895.)  There  the  company  was 
incorporated  with  a  present  capital  of  $60,000,  upon  the  faith  of 
which,  as  capital  invested,  the  debts  were  contracted ;  and  the 
creditors  might  well  insist  that  the  corporators  should  make  good 
Aeir  pledges  to  the  community.  Here  the  creditor  was*  himself 
a  corporator,  and  no  representation  as  to  capital  was  made  calcu- 
lated to  deceive  any  creditor,  even  one  not  cognizant  of  the  trans- 
acticms  of  the  company.  It  is  hardly  necessary  to  reply  to  the 
suggestion,  that*  the  charter  contains  no  limitation  of  the  personal 
responsibility  of  the  members  of  the  company.  The  main  object, 
mmI  the  effect  of  a  charter,  are  to  limit  responsibility  to  the  extent 
of  the  corporate  assets. 

It  is  likewise  urged,  that  this  company,  by  engaging  in  tiie  bu- 
siness of  merchants  and  bankers,  as  by  the  proof  it  did  to  some 
extent,  forfeited  the  charter,  and  subjected  the  members  individu- 
ally to  the  debts  of  the  plaintiff  and  other  creditors.  It  may  be 
observed  that  the  charter  does  not  indicate  the  purposes  for 
which  the  company  was  ino<Mrporated ;  and  if  the  object  to  esta- 
blish a  watering  place  had  been  distinctly  set  forth,  it  would  not 
be  dear  that  the  piu'chase  and  sale  of  goods,  and  the  issuing  of 
notes,  might  not  be  incidental  to  tibe  object.  But  if  the  charter 
Blight  be  forfeited  at  the  instance  of  the  granting  power,  f<nr 
abuse  of  the  privileges  conferred,  sudi  complaint  cannot  be  heard 
from  the  mouth  of  a  corporator  who  concurred  in  iiie  abuse  of 
the  charter. 

I  do  not  p^ceive  the  force  of  another  argument  that  the  plain- 
tiff is  entitled  to  be  subrogated  to  the  rights  of  the  Bank  in  t^ 
matter.  The  Bank  had  no  lien  by  mortgage  or  judgment,  except 
upon  the  corporate  assets  of  the  company,  and  these  assets  have 
been  administered  widi  the  consent  of  the  plaintiff's  intestate; 
and  the  note  to  the  Bank  by  individual  corporators,  has  been  ex- 
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tinguished  by  payment,  and  if  not,  ia  barred  by  the  statute  of 
limitationB.  The  plaintiff,  representing  the  intestate,  has  no 
equity  to  recover  from  these  corporatOTS  who  have  been  exone- 
rated by  his  consent. 

The  plaintiff  must  stand  npon  the  obligation  of  September  15, 
1837 ;  and  the  main  question  in  the  case  is  whether  she  is  barred 
from  ker  remedy  by  the  operation  of  the  statute  of  limitations. 

The  counsel  for  the  plaintiff  urges  that,  granting  this  single 
bill  to  be  a  mere  cov^jant  which  would  be  barred  by  the  statute 
for  non-daim  within  four  years  before  January  27,  1847,  when 
this  bill  was  filed,  the  bar  has  been  remoTed  by  eertain  promises, 
and  payments  made  in  that  interval  of  time. 

The  offer  of  Drs.  Moore  and  Winnsmith,  in  the  fall  of  1848, 
each  to  pay  one-fifteenth  of  the  single  bill  if  they  were  discharged 
from  further  liability,  was  rejected  by  the  plaintiff  as  conditional; 
and  in  my  opinion,  such  an  offer  to  buy  peace,  when  rejected,  can- 
not be  construed  into  an  acknowledgment  of  subsisting  liability 
80  as  to  create  a  new  starting  point  for  the  statute. 

ReliMice  is  placed  on  the  fact,  that  of  the  obligations  and  notes 
placed  in  the  hands  of  Olenn  for  payment  of  this  single  bill,  on 
Juiuary  4, 1842,  when  the  whole  assets  of  the  company  were  sold, 
and  when  the  company  was  in  fact  dissolved,  some  of  the  obliga- 
tions and  notes  were  not  payable  nor  paid  to  him  until  1846.  But 
I  consider  this  transaction  to  have  no  operation  upon  the  statute, 
as  a  point  of  origin  for  the  bar,  beyond  the  date  January  4, 
1842,  when,  so  far  as  Glenn  and  the  company  were  concerned, 
&e  payment  was  made.  No  acknowledgment  or  promise  on  the 
part  of  the  company  or  it%  members  then  made,  is  prospective ; 
the  subsequent  dealings  of  OHetm  with  the  obligors  or  makers  of 
these  choseSj  accepted  by  him  in  payment,  were  res  inter  aiioi  acta, 
Glenn  himself,  with  new  assoeiatea,  purchased  the  Springs  at  this 
sale,  and  th'us  united  the  character  of  debtor  and  creditor,  but  to 
what  extent  was  not  proved. 

The  question  recurs,  whetb^  the  statute  of  limitations  is  at  all 
applicable  in  1i|is  oase ;  or,  in  other  words,  whether  the  instrument 
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in  question  is  a  covenant  or  a  bond.  ^^  The  statute  of  limitations 
does  not  apply  in  terms  to  proceedings  in  the  Courts  of  Equity. 
It  applies  to  particular  actions  at  common  law,  and  limits  the 
time  within  which  they  shall  be  brought  according  to  .the  nature  of 
tliose  actions,  but  it  does  not  say  there  shall  be  no  recovery  in  any 
other  mode  of  proceeding."  Bond  vs.  Hopkins,  (1  Sch.  &  Lef. 
428) ;  Smith  vs.  Smith,  (McMul.  Eq.  134).  Courts  of  Equity,  in 
analogy  to  the  statute  of  limitations,  will  regard  any  legal  de- 
mand as  barred,  by  the  same  time  in  which  it  would  be  barred  at 
law.  Now,  by  our  Act  of  limitations,  actions  of  covenant  are 
barred  within  four  years  from  the  accrual  of  the  right  to  sue,  but 
actions  of  debt  upon  specialty  are  not  barred  at  all,  being  lefl  to 
the  presumption  of  satisfaction  at  common  law  from,  non-claim  for 
twenty  years.  Is  the  instrument  in  question  ofte  upon  which  an 
action  of  covenant  at  law  could  be  maintained?  I  think  not. 
Wherever  at  law  one  occupies  both  sides  of  the  contract,  unless 
exception  be  made  as  to  certain  commercial  instruments — ^when 
he  is  at  once  entitled  to  demand  fulfilment  of  the  contract,  and  is 
bound,  whether  jointly  with  others  or  not,  to  fulfil  the  contract 
accordipg  to  the  demand ;  when  he  is  obligor  and  obligee,  or  co- 
venantor and  covenantee — ^the  contract  is  ip%o  facto  extinguished, 
and  no  suit  whatever  can  be  maintained.  Such  is  the  efiect  of  the 
decision  of  our  Court  of  Law  in  Glenn  vs.  Sims^  (1  Rich.  34,) 
upon  this  very  instrument.  In  the  report  of  the  case,  the  form  of  the 
action  is  not  stated,  and  the  defeat  of  the  plaintifi*  is  placed  upon 
general  principles,  and  in  no  respect  upon  the  pleadings.  In 
Hambo  vs  Metz,  (5  Strob.  110,)  the  former  caae  is  interpreted  as 
deciding  that  Glenn,  or  his  administrator,  ''could  not  have  main- 
tained any  action  on  the  specialty,  because  he  united  in  himself 
the  character  of  both  obligor  and  obligee,  so  that,  if  he  only  did 
what  he  promised,  the  obligation  was  fulfilled."  I  conclude,  as 
well  from  comity  to  the  Court  of  Law,  as  from  my  oVn  notions 
of  doctrine,  that  this  instrument  is  not  the  basis  of  a  legal  demand 
by  covenant  or  other  form  of  action. 

The  instrument  has  the  form  of  a  (single  bill,  exc^t  that  J.  B. 
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Glenn  is  the  obligee  as  well  as  one  of  the  obligors;  the  plaintiff 
comes  into  this  Court  on  account  of  this  legal  difficulty,  and  ia 
confessedly  entitled  to  have  substantial  performance  of  the  con- 
tract according  to  the  intention  of  the  parties.  The  Court  of 
Law,  on  the  ground,  that  the  remedy  there  is  confined  to  the  writ- 
ten form  to  which  the  contract  has  been  reduced,  remits  her  for 
proper  relief  to  the  Court  of  Equity.  Is  she  to  be  told  here  that 
the  mistoJ^e  of  form,  of  which  she  complains,  shall  be  corrected 
only  if  the  whole  form  is  changed  ?  I  do  not  perceive  the  equity 
of  thus  converting  a  single  bill  into  a  covenant,  merely  for  the 
purpose  of  bringing  the  instrument  within  the  bar  of  the  statute. 
It  is  incongruous  to  change  a  defective  instrument  into  a  legal 
demand  so  onerous,  while  we  are  professing  to  relieve  against  the 
strict  rules  of  the  common  law.  There  is  no  reason  why  we  should 
ncft  give  effect  to  the  intention  of  the  parties,  that  the  creditor 
might  safely  indulge  his  debtors  for  twenty  years. 

Courts  of  equity  sometimes  interfere  to  prevent  the  bar  of  the 
statute  of  limitations  when  it  would  be  unjust  or  inequitable ;  and 
especially  they  will  nbt  allow  it  to  prevail  by  mere  analogy  in 
suits  in  equity,  where  it  would  be  in  furtherance  of  manifest  in- 
justice, (Story  Eq.  §  1521);  Bond  vs.  JffopkinSj  (1  Sch.  k  Lef. 
413).  Here  the  debt  of  the  plaintiff  is  unpaid ;  and  the  justice, 
if  not  the  law,  of  the  case,  is  affected  by  the  facts,  that  within 
four  years  before  the  filing  of  this  bill  the  plaintiff  has  prosecuted 
her  suit  at  law,  and  certain  promises  and  payments  have  been 
made  to  her. 

The  plea  of  the  statute  is  overruled. 

It  remains  to  enquire  as  to  the  liability  of  Ann  Sims,  now  the 
wife  of  J.  C.  Caldwell.  There  was  no  appeal  from  the  former 
decree  dismissing  the  bill  as  to  Caldwell  and  wife.  She  never 
accepted  the  charter  of  the  company,  so  far  at  least  as  members 
of  the  company  are  concerned.  The  $15,000  for  which  she  was 
liable,  have  been  paid  in  full,  and  appropriated  without  her  con- 
sent, and  with  the  consent  of  plaintiff's  intestate,  to  improvement 
of  the  corporate  estate.    William  B.  Thorn  was  accepted  as  her 
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sabtflittite  upon  di«  single  bill,  witk  the  eonemrenoe  of  the  plain- 
tiflTs  intestate,  and  of  most  of  the  defendants ;  and  with  like  con* 
oorrenoe  she  was  repudiated  as  a  member  of  the  company  as  to 
ks  profits  and  liabilities,  and  another  put  in  her  stead.  It  seems 
reasonable  that  she,  as  well  as  the  other  pi^y,  shoidd  be  allowed 
to  avail  herself  of  this  arrangement.  The  proof  does  not  show 
that  all  the  defendants  concurred  in  this  substitution,  but  it  doei 
show  that  the  plaintiff's  intestate,  and  nearly  all  liie  defendanm 
so  concurred,  and  that  all  had  agreed,  Aug.  16,  1888,  that  a 
majority  of  the  whole  company  should  oonstitute  a  quorum  to 
do  business.  In  this  respect,  I  concur  with  the  judgm^it  of  the 
former  Chancellor. 

It  is  ordered  and  decreed,  that  the  commissiener  of  this  Court 
€viquire  and  report  as  to  the  balance  due  upon  the  single  bill  in 
question,  after  deducting  all  payments  made  thereon  by  the  trea- 
surers of  the  Glenn's  Spring  Company,  or  from  the  funds  of  the 
company  or  otherwise;  and  that  this  balance  be  paid  by  the  sol- 
vent defendants  within  this  State,  not  enumerating  J.  C.  CaldweH 
and  wife,  to  the  plaintiff^  after  deducting  an  aliquot  portion  for 
the  liability  of  plaintiff's  intestate;  it  being  understood  that  such 
solvent  defendants  within  the  State,  (except  J.  C.  Caldwell  «id 
wife,)  and  the  plaintiff,  are  rateably  liable  for  the  proportions  of 
such  of  the  obligors  as  may  be  eventually  insolvent  or  out  of  the 
State ;  among  whom  are  now  named,  H.  D.  Yanlew,  R.  A.  Nott, 
L.  N.  Shelton,  W.  C.  Pearson,  B.  Ligon,  and  W.  B.  Thorn. 

The  defendants  appealed,  on  the  following  grounds,  viz : 

1.  Because  the  parties  to  the  agreement  of  the  15th  September, 
1887,  were  released  aftw  the  Act  of  incorporation,  and  the  debt 
then  became,  by  the  consent  of  all  parties,  the  debt  of  the  incor- 
poration and  not  of  the  individual  members.  / 

2d.  Because  the  complainant's  intestate  released  the  parties  to 
Ae  agreement,  by  taking  a  mortgage  from  the  corporation,  executing 
a  deed  to  the  same,  and  each  one  of  the  subscribers  having  paid 
the  amount  of  their  subscriptions,  and  proportionate  part  of  the 
agreement,  are  no  further  liable. 
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S.  Because  if  definidaiits  are  liable  at  aU,  thej  are  onlj  MaUa 
for  their  proportioiiate  amount  due  on  the  agreem^oit. 

4.  Because  the  comi^aiBaiit'B  claim  i&  barred  by  the  statute  of 
limitatioiuu  • 

The  defendant  J.  E.  B.  Sims,  appealed  on  the  ftcrther  ground: 

5.  Because  the  complainant  should  have  been  ordered  to  pay 
the.  costs,  expended  by  him  in  def^idmg  himself  at  law,  on  the 
agreement  now  sued  en.< 

The  defendants,  J.  Winnsmith,  M,  A.  Moore,  George  Asb- 
ford,  R,  Mooreman,  and  Joseph  Caldwell,  executor  of  Brown,  ap- 
pealed on  the  further  ground,  vix : 

6.  Because-  the  release  of  Mrs.  Ann  Sims,  now  Mrs.  Caldwell, 
from  any  liability  on  the  subscription,  or  on  the  agreement  of  the 
15th  September,  183T,  was  a  release  of  them. 

Semdon,  Dawhin^  for  appellants, 
ThoTMoUy  Boboy  contra. 

The  opinion  of  the  Ccnirt  was  deBrered  by 

Wabblaw,  Ch.  On  the  foestions  presented  by  ^s  appeal,  we 
are  oontent  generally  with  the  reasoning  and  oondusions  of  the 
circuut  decrees :  and  none  requires  additional  observations,  except 
thi^  in  the  feurth  jpround  of  appeal,  as  lo  the  bar  oi  the  statute 
of  limitations. 

la^Olenn  tb.  Sim*^  1  Ri<^.  S4,  the  single bitt  which  is  the  cause 
oi  action  in  the  present  suit,  came  under  diseassion  in  our  Law 
Court  of  Appeals,  and  it  was  determined  in  that  ease,  that  as  J. 
B.  G-knn  uaiited  in  himself  the  charaetera  of  obligor  and  obliged, 
ne  suit  at  law  could  be  maintuned  (m  the  specialty.  This  impeat*^ 
fection  in  the  form  of  the  instnmient,  prevents  the  remedy  of  the 
plaintiff,  either  by  debt  or  covenant,  acc<N?ding  to  the  procedure 
of  the  Court  of  Law ;  but  it  does  not  annul  the  contract,,  neat 
hinder  the  execution  of  it  here,  according  to  the  intention  of  the 
parties.  Judge  RiCHARD809r,  in  d^vering  the  opinion  of  the 
Court,  speaks  of  the  ineoosisieni  relations  of  Glenn  to  the  obl^ 
gation,  aa  making  a  ease  very  like  thi^  where  a  testat^Mr  appoialt 
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his  debtor  executor  of  his  will.  The  case  thus  put,  aptly  illus- 
trates the  power  of  this  Court  to  afford  relief,  where  the  formal 
inconsistency  of  being  both  plaintiff  and  defendant  obstructs  a 
suit  at  law.  ^he  appointment  of  a  debtor  to  be  executor,  even 
if  he  be  one  of  several  joint  or  joint  and  several  debtors,  or  one 
of  several  executors,  operates  at  law  as  a  release  or  extinguish- 
ment of  the  debt ;  and  this  is  on  the  principle  that  a  debt  is 
merely  a  right  to  recover  the  amount .  by  way  of  action,  and  as 
an  executor  cannot  maintain  an  action  against  himself,  the  action 
is  suspended ;  and  a  personal  action  once  suspended  by  the  vol- 
untary act  of  the  party  entitled,  is  forever  gone  and  discharged. 
2  Wms.  on  Ex'ors.  937.  But  in  equity,  an  executor  is  accounta- 
ble for  his  debt  as  general  assets  of  the  estate.  Lord  Thurlow, 
in  Caret/  vs.  Q-oodinge^  (3  Bro.  C.  C.  Ill,)  and  Sir  William  Grant, 
in  Berry  vs.  J7«Aer,  (11  Ves.  90,)  treat  the  point  as  perfectly 
settled,  that  the  appointment  of  a  debtor  to  be  executor  is  no  more 
than  a  parting  with  the  action,  and  that  it  shall  not  operate  as  a 
release  against  creditors  or  legatees.  If  an  executor  sho^ld  die 
indebted  to  his  testator  by  bond,  could  it  be  doubted  that  the  debt 
would  be  set  up  in  equity  as  a  specialty  against  the  executor's 
estate  ?  The  contract  under  consideration  has  in  every  respect 
the  form  of  a  single  bill,  except  that  the  name  of  the  obligee  is 
added  as  one  of  the  obligors.  It  is  an  agreement  to  pay  money — 
a  debt  by  specialty — and  is  in  no  other  sense  a  covenant,  than  as 
every  bond  is  a  covenant.  I  suppose  that  the  action  of  covenant 
might  be  brought  upon  a  bond  for  the  payment  of  money,  and 
that  if  such  form  of  action  were  adopted,  the  statute  of  limita- 
tions would  be  applicable.  It  is  not  the  usual  course  of  equity  to 
torture  into  a  covenant  an  instrument  susceptible  of  a  different 
construction,  merely  for  the  purpose  of  defeating  the  remedy  of 
the  party  entitled.  What  other  reason  is  there  for  denominating 
this  single  bill  a  covenant,  than  to  bring  it  within  the  operation 
of  the  statute  of  limitations  ?  It  may  certainly  be  construed 
otherwise.  If  we  should  express  the  contract  between  these  par- 
ties by  two  instruments,  we  would  then  have  in  one,  the  promise 
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under  seal  of  the  other  obligors  to  pay  Glenn  $15,000,  a  mere 
debt ;  and  in  the  other  the  agreement  of  Glenn  to  incur  a  rateable 
share  with  the  obligors  of  losg  and  liability.  Or  suppose  we  con- 
sider Glenn's  name  struck  out  from  one  of  the  two  sides  of  the 
contract,  the  result  would  be  the  same.  If  his  name  as  an  obligor 
be  cancelled,  he  would  still  be  bound  in  this  Court,  on  proof  of 
the  intention  of  the  parties,  while  seeking  equity  to  do  equity, 
by  assuming  his  just  share  of  responsibility.  It  may  be  urged 
with  much  plausibility,  and  upon  good  authority,  that  the  eflfect 
of  Glenn's  execution  of  the  instrument  as  an  obligor,  is  to  ex- 
punge his  name  as  obligee.  In  Devore  vs.  Mundy,  4  Strob.  15, 
the  payee  of  a  note,  payable  to  himself  or  bearer,  transferred  it 
to  a  third  person,  and  intending  to  bind  himself  as  surety  of  the 
original  maker,  signed  his  name  as  a  maker.  The  Court  say : 
"  The  rule  in  such  cases  as  this,  is  to  give  effect,  if  possible,  to 
the  intention  of  the  parties.  The  intention  of  the  defendant  to 
bind  himself  being  ascertained,  our  business,  if  we  legally  can,  is 
to  give  it  effect.  The  note  may  be  very  well  read  under  such  cir- 
cunnstances,  as  if  the  name  of  the  payee  were  struck  out ;  his 
signature  as  maker  may  very  well  have  that  effect ;  and  it  would 
then  stand  .as  a  naked  promise  on  his  part  to  pay  the  bearer. 
This  must  be  so,  as  is  said  in  Stoney  vs.  Beaubieriy  2  McM.  318, 
because  otherwise  no  legal  effect  would  result  from  the  defendant's 
signature  as  maker."  The  application  of  this  case  may  be  im- 
pugned, as  being  upon  a  commercial  instrument,  in  relation  to 
which  the  rules  of  the  Court  of  law  are  less  stringent  than  as  to 
obligations.  Granting  this,  it  is  difficult  to  perceive  any  reason 
why  a  Court  of  Equity  should  not  extend  such  liberal  construc- 
tion to  all  instruments.  The  case  of  Coekrell  vs.  Milling^  1  Strob. 
444,  demonstrates  the  disposition  of  our  Law  Court  to  give  effect 
to  the  intention  of  the  parties,  at  the  sacrifice  of  form,  even  in 
sealed  instruments.  It  was  held  there,  that  one  writing  his  name 
on  the  back  of  a  single  bill — which  purports  of  itself  to  be  a  mere 
assignment  without  guaranty — ^was  liable  as  surety  or  indorser  of 
the  obligor,  upon  proof  of  his  intention  to  be  so  bound. 
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If  we  may  consider,  then,  this  instrmnent  as  being  in  blank  aa 
to  the  name  of  the  obligee,  there  is  no  difficulty  in  mainfAiTMiig  it 
as  a  single  bond.  In  Chray  ys.  BumpA,  2  Hill  Gh.  6,  a  bondwaa 
set  up  in  this  Court,  although  it  was  in  blank  as  to  the  obligee 
and  penalty.  This  is  a  mere  illustration  of  the  principle  that 
equity  will  not  pennit  a  trust  to  fail  for  the  lack  of  a  trustee.  If 
this  single  bill  had  been  drawn  payable  to  some  steanger,  in  trust 
for  Glenn,  undoubtedly  effect  would  have  been  given  to  it  as  a 
debt  by  q)ecialty,  and  yet  it  is  the  same  thing  in  substance.  If 
a  testator  should  give  to  a  married  woman,  for  her  sole  and  separ 
rate  use,  the  note  or  bond  of  her  husband,  H  will  not  be  contested 
that  equity  would  supply  a  trustee  and  give  effect  to  the  legacy. 
Lord  Hardwicke  says,  in  Skip  vs.  Suet/,  3  Atk.  98,  there  are 
many  cases  where  equity  will  set  up  debts  extinguished  at  law 
against  a  surety  as  well  as  against  a  principal,  as  where  a  bond  is 
burnt  or  cancelled  by  mistake,  or  delivered  to  the  obligor  by  his 
fraud. 

In  SiU  vs.  Calvert,  1  Rich.  Eq,  66,  the  ordinary  struck  out 
the  name  of  one  of  the  obUgors  in  a  guardianship  bond,  and  pei^ 
mitted  another  to  sign  as  a  substitute ;  yet  although  the  ordinary 
was  the  nominal  obligee  and  legal  owner,  it  was  held  that  the  first 
obligor  was  not  discharged,  nor  the  second  bound. 

The  survivor  only  of  several  obligors  of  a  bond  is  liable  at  law, 
yet  the  representative  of  a  deceased  obligor  may  be  successfully 
pursued  in  equity. 

All  these  cases,  and  many  others  might  be  cited  in  illustration^ 
establish  the  general  principle,  that  the  intention  of  parties, 
safely  deduced  from  the  instruments  of  contract,  shall  not  fail  in 
equity,  by  reason  of  defect  of  form,  which  might  defeat  recovery 
at  law.  In  the  present  case,  my  mind  forms  the  conclusion,  frt)m 
the  instrument  itself^  that  it  was  the  intention  of  the  parties  to 
create  a  debt  by  specialty,  not  within  the  statute  of  limitations, 
and  to  be  barred  only  by  lapse  of  time. 

The  same  conclusion  may  be  attained  by  a  diff^ent  course  of 
reasoning. 
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Coorts  of  Equity  wiD  grant  relief  in  cases  of  mistake  in  writ- 
ten contracts,  not  only  where  iJie  fact  of  mistake  is  expressly 
established,  but  also  where  it  is  fairly  implied  from  the  nature  of 
the  transaction.  Thus,  in  cases  where  there  has  been  a  joint  loan 
of  money  to  two  or  more  obligors,  and  they  are  by  the  instrument 
made  jointly  liable,  but  not  jointly  and  sererally,  the  Court  will 
reform  the  bond,  and  make  it  joint  and  several,  upon  the  reason- 
able presumption  from  the  nature  of  the  transaction,  that  it  was 
so  intended  by  the  parties,  and  was  omitted  by  want  of  skill  or 
mistake.     1  Story  Eq.  §  162. 

In  Simpion  vs.  Vaughcmj  2  Atk.  81,  where  there  was  an  actual 
loati  to  partners,  and  their  joint  bond  was  taken,  Lord  Hardwicke 
inferred  mistake  in  the  form  of  the  bond,  without  express  proof, 
and  said :  "  The  debt  arises  from  the  contract  itself,  and  if  there 
is  any  defect  in  the  bond,  the  Court  will  resort  to  what  was  the 
principal  intention  of  the  parties,  that  they  should  be  severally 
and  jointly  bound."  The  cases  on  this  point  are  well  collected 
and  explained  by  Chancellor  Hakpbr,  in  Pride  vs.  Boyce^  Rice 
Eq.  288.     See  also  King  vs.  Aughtry^  3  Strob.  Eq.  156. 

Where  a  bond  is  executed  by  one  partner  in  the  name  of  the 
firm,  <all  the  partners  intending  to  be  bound  by  the  obligation,  the 
obligee  has  no  remedy  at  law  against  the  firm,  but  may  charge 
them  in  equity  on  the  ground  of  mistake.  McNaughten  vs.  Par-^ 
tridge^  11  Ohio,  228.  In  such  case,  there  would  be  a  merger  at 
law  of  the  original  simple  contract,  and  the  partner  executing  the 
bond  would  be  alone  liable.  2  McM.  848.  (Gardner  vs.  SvM^  % 
Rich.  601. 

Where  a  bond  is  intended  to  he  executed,  but  the  seal  is  omitted 
by  accident,  relief  will  be  granted  in  equity,  although  the  party 
might  proceed  at  law  upon  the  simple  contract,  on  the  ground, 
that  the  consideration  of  the  bond  cannot  be  enquired  into ;  and 
it  might  be  added,  because  a  bond  is  not  within  the  statute  of 
limitations.  MowtviOe  vs.  HaughUm,  7  Conn.  R.  549;  Wad»- 
worth  vs.  Wendell^  5  John.  Ch.  225. 

In  Argenbright  vs.  Campbell^  8  Hen.  k  Monf.  144,  a  written 
18 
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mstrmnent  was  declared  to  be  a  good  bond,  with  collateral  condi- 
tion for  tbe  benefit  of  the  obligee,  although  the  obligor's  name 
was  not  signed  opposite  to  the  seal,  but  between  the  penal  part 
add  the  condition,  and  the  name  of  the  obligee  was  signed  at  the 
foot  of  the  condition,  opposite  to  the  seal ;  both  signatures  being 
attested  bj  the  same  witnesses. 

In  every  case  where  an  imperfect  bond  is  set  up  in  equity,  it  is 
established  with  all  the  incidents  of  a  specialty. 

In  the  case  before  us,  it  is  not  necessary,  in  my  opinion,  to  look 
beyond  the  instrument  itself  in  order  to  ascertain  the  mistake  of 
the  parties.  But  if  proof  of  mistake  by  extrinsic  evidence  is 
needed,  I  think  it  is  afforded  by  Huson,  the  witness  of  defend- 
ants ;  and  his  testimony  is  competent  to  show  mistake,  but  in- 
competent to  give  construction  to  the  instrument.  He  testifies 
that,  after  the  rejection  of  several  other  forms.  Dr.  YTimismith 
objected  to  the  form  of  obligation  finally  adopted,  as  on  his  con- 
struction he  was  liable  for  the  whole,  and  that  this  was  the  reason 
that  Glenn  signed  the  sealed  note — ^that  Glenn  was  required  to 
sign  the  n6te  in  order  to  put  all  on  equality,  as  he  retained  one 
share.  It  is  obvious  from  this  testimony,  that  the  only  purpose 
of  Glenn's  signature  to  the  specialty  was  to  furnish  evidence  of 
his  rateable  liability.  The  substance  of  Dr.  Winnsmith's  objection 
to  the  obligation  is,  not  that  he  was  bound  for  the  whole,  but  that 
Glenn,  a  partner  in  the  enterprise,  was  not  also  bound.  To  avoid 
the  inference  of  mistake,  one  of  the  counsel  for  defendants  sug- 
gests to  us  that  it  was  the  deliberate  purpose  of  some  of  the 
obligors,  in  requiring  Glenn's  signature  as  co-obligor,  to  render 
the  instrument  a  nullity,  upon  which  no  suit  could  be  brought, 
but  we  cajinot  presume  so  gross  a  fraud  as  this  would  imply  on 
the  part  of  respectable  gentlemen,  without  some  proof. 

We  $.re  further  of  opinion,  that  there  is  neither  need  nor  pro- 
priety to  look  beyond  the  single  bill  itself,  and  the  circumstances 
connected  with  its  execution,  to  ascertain  the  intention  of  the  par- 
ties, as  the  instrument  is  sufficiently  definite  in  itself,  and  contains 
no  reference  to  any  other  contact, 
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It  is  ordered  and  decreed,  that  the  decree  be  affirmed  and  the 
appeal  be  dismissed. 
Johnston,  Ch.  concurred. 

Bargan,  Ch.  I  concur  in  the  judgment  of  this  Court,  that 
this  suit  is  not  barred  by  the  statute  of  limitations.  I  do  not 
concur,  however,  on  the  ground,  that  the  instrument  of  the  27th 
of  October,  1837,  is  a  single  bill  or  a  specialty.  In  my  view,  it 
has  none  of  the  characteristics  of  such  an  instrument,  except 
the  form.  But  when  examined  in  reference  to  the  obligations  it 
creates,  it  is  found  that  the  obligee  is  one  of  the  obligors.  He 
binds  himself  with  the  other  fourteen  obligors,  jointly  and  sever- 
ally, to  pay  to  himself  the  sum  of  fifteen  thousand  dollars.  He 
binds  himself  with  the  others  in  the  whole  and  for  the  whole  sum. 
We  have  put  that  construction  upon  it.  For  we  have  held,  that 
the  representative  of  the  obligee  is  bound  to  bear  a  proportionate 
share  of  the  loss  resulting  from  the  insolvency  or  absence  of  some 
of  the  joint  and  several  obligors. 

This  point  has  been  decided  at  law.  In  a  suit  between  these 
same  parties,  {0-lenn  vs.  SimSy  1  Rich.  34,)  it  was  decided,  that 
this  instrument  was  a  nullity  in  that  Court.  The  only  ground 
upon  which  such  a  decision  could  have  been  rendered, ,  and  the 
plaintiff  turned  out  of  that  Court,  is  because  it  was  not  a  single 
bill.  If  it  was  a  single  biH,  or  a  sealed  note  under  the  Stat.  4 
Ann,  what  was  the  impediment  to  a  suit  upon  it  at  law  ?  It  is 
clear,  that  the  Court  of  Law  did  not  regard  it  in  that  light,  or 
they  would  not  have  granted  a  nonsuit  on  the  ground  that  it  was 
a  nullity  at  law.  I  entirely  concur  in  the  view  which  the  Law 
Court  has  taken  as  to  the  legal  construction  of  the  instrument. 
But  even  if  the  case  had  been  erroneously  decided  at  law,  it  is 
the  law  of  the  case  as  to  these  parties. 

But  if  it  be  not  a  single  bill  or  sealed  note,  what  is  it  ?  It  is 
certainly  not  a  nullity  in  every  sense.  For  the  Law  Court  did 
not  so  regard  it,  and  recommended  the  plaintiff  to  this  Court. 
The  instrument  is  valid  as  an  agreement  between  the  p&rties,  ao- 


Digitized  by 


Google 


196  APPEALS  IN  EQUITY. 

GleiuL  M.  Caldwell. 

cording  to  the  trno  intent  and  meaning,  deduced  from  the  l^al 
import  of  the  terms.  If  it  does  not  fall  under  that  classification 
of  contracts  called  cavenantSy  it  is  an  anomaly  for  which  I  am  at 
a  loss  to  find  a  name.  It  is  not  an  assumpsit,  for  it  is  under  seal. 
In  order  to  determine  its  true  charadier,  we  are  to  suppose  all  the 
obligations  which  it  creates  among  the  different  parties,  according 
to  our  construction,  to  be  reduced  to  writing,  and  executed  by  the 
parties  under  their  hands  and  sealSk  Then,  it  would  be  an  agree- 
ment in  writing  under  seal,  imposing  upon  the  parties  to  it  their 
several  duties  and  obligations :  and  such  an  agreement  would  be, 
in  my  view,  a  coyenant. 

But  an  action  at  law  upon  a  covenant  is  subject  to  the  plea  of 
tbe  statute  of  limitations.  And  it  is  a  rule  in  this  Court  U)  s^ly 
the  bi^  of  the  staiicite.of  Iknitations,  wherever  upon,  the  ^ame 
cause  of  action,  the  plea  of  the  statute  would  be  sustained  in  a 
Court  of  Law.  And  the  plea  of  the  statute  of  limitations,  I 
think,  should  have  be^i  sustained  by  the  Court  of  Equity  in  this 
case,  but  for  the  view  which  I  have  taken  of  some  porti^i  of  the 
evidence. 

Glenn  had  a  mortgage  of  the  Glenn's  Spring  property  to  secure 
the  payment  of  his  debt;  and  also  a  judgment  for  the  balance  of 
his  demand,  whidi  were  precedent  in  tbe  way  of  lien  to  all  oth^ 
claims.  There  was  a  judgment  in  favdr  of  the  Bank  of  the  State 
of  South  Carolina  for  a  large  amount  that  was  pressing  upon  the 
Glenn's  Spring  Company  for  paymeat.  The  company  desired  to 
make  sale  of  the  Glenn's  Spring  pn^rty  to  meet  the  exigency 
furisiHg  from  demands  of  the  Bank*  Glenn,  under  these  drcum- 
stances^  consented  that  t^e  property  should  be  sold  in  part  for 
cash  and  in  part  on  a  credit  until  the  first  day  of  January,  A.  D* 
1846.  He  consented  to  release,  and  did  release,  his  prior  Hem 
in  favor  of  the  claim  of  the  Bank.  He  consented  that  the  Bask 
should  receive  the  cash  instalment  of  the  sale,  and  the  balance  of 
Uuat  claim  out  of  the  credit  insti^sient,  and  tiiat  the  whole  of  his 
demand  should  be  paid  Oiut  of  the  proceeds  of  the  credit  instd- 
ment  falling  due  <m  1st  January,  1845^  The  company,  consisting 
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of  the  same  persons  ^mth  the  obligors  of  the  origmal  agreement, 
(with  the  exception  of  Ann  Sims,  who  had  forfeited  her  stock, 
and  had  been  released  from  her  liability  on  the  agreement,)  passed 
reeolntions  for  the  payment  of  the  Bank  debt,  and  of  Glenn's 
claim  in  the  manner  above  stated.  The  resolutions  and  the  agree- 
ment which  they  carried  out,  modified  the  agreement  of  27tli 
October,  1837,  as  to  the  time  of  payment  of  the  balance  due 
tiiereon.  The  original,  and  this  new  agreement,  are  to  be  oon- 
Btrued  in  pari  materia^  and  as  forming  one  whole  agreement.  By 
the  terms  of  the  new  agreement,  Glenn  agreed  to  receiye  the  bal- 
ance due  him  on  the  1st  January,  1845.  From  this  agreement  to 
the  filing  of  the  bill,  tiie  time  was  not  sufficient  to  create  the  sta- 
tutory bar.  And  on  diis  state  of  facts,  I  concur  in  the  decree 
overruling  the  plea  of  the  statute,  and  the  general  afirmation  of 
the  circuit  decree. 
Appeal  dismissed. 


John  G-.  PeUttsYS.  ThoTnm  Smith  and  others. 
JBliza  Smith  vs.  John  (?.  PetttM, 

A  pljdntlS'  in  a  jadgmeni  at  law,  se^dng  the  aid  of  the  Cotirt  ef  Equity,  is  not 
bound  to  show  a  fi,  fa.  issued  on  his  jiMlgmenC  and  returned  nulla  b<ma — a  ea, 
M.  may  be  as  well,  if  not  better,  adapted  to  show  that  the  plaintiff  could  not 
haye  satisfaction  by  legal  process,  and  that  he  needs  the  assistance  of  th^  Cotzrt 
<^  Equity. 

A  plaintiff  in  a  Judgment  at  law  haifing  his  debtor  in  ousto4y  under  a  ea»  am, 
may  file  a  bill  to  have  a  previous  conveyance  by  the  debtor,  and  a  previous 
judgment  confessed  by  him,  set  aside  for  fraud. 

Every  defence,  such  as  fraud,  &c.,  bearing  upon  the  validity  of  a  contract,  is 
ooBcluded  by  a  judgment  upon  the  contraet— the  creditors  of  the  party  de- 
frauded have  no  right,  (except  where  the  fraud  was  perpetrated  with  an  intent 
to  affect  creditors,)  to  question  the  validity  of  the  contract,  and  the  party  de- 
fruuded  is  concluded  by  the  judgment. 

A  purchase  made  to  enable  a  debtor  to  remove  his  property  out  of  the  way  of  a 
•otndng  judgment,  ii  frandolent 
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The  asfflstiDg  a  debtor  to  remoTe  his  property  from  Florida  to  this  State,  and 
taking  fh>m  him  a  confession  of  judgment  here — the  object  being  to  defeat  the 
lien  of  the  judgment  about  to  be  obtained  in  Florida,  and  to  obtain  a  preferable 
lien  in  this  State, — is  fraudulent 

Where  a  sale  of  negroes  is  set  aside  for  actual  fraud  upon  creditors,  an  expendi- 
ture made,  such  as  paying  a  prerious  mortgage,  for  the  purpose  of  forwarding 
the  fraud,  will  not  be  reimbursed  to  the  purchaser  when  the  sale  is  set  aside. 

Where  a  vendee,  discoTering  a  defect  in  his  Tender's  title  ts  part  of  the  land,  sues 
at  law  upon  the  contract  and  recovers  judgment  for,  and  collects  the  damages 
sustained,  bj  reason  of  the  defect,  he  thereby  elects  to  treat  the  contract  as 
valid,  and  cannot  afterwards  sustain  a  bill  in  equity  to  have  it  rescinded. 

Before  Johnston,  Ch.  at  Abbeville,  JunCy  1851. 

In  November,  1845,  John  G.  Pettus  recovered  judgment,  in 
Florida,  against  Thomas  Smith,  for  $4,278.78,  with  interest  and 
costs  ;  and  in  October,  1848,  recovered  judgment  in  Abbeville 
district,  in  this  State,  on  the  Florida  judgment.  The  Florida 
judgment  was  recovered  on  a  promissory  note,  given  by  Smith  to 
Pettus,  for  part  of  the  purchase  money  of  a  tract  of  land.  Pend- 
ing the  action,  of  Pettus  against  Smith  in  Florida,  Smith  removed 
his  negroes,  about  thirty  in  number,  across  the  line  into  Georgia, 
and  there  executed  a  bill  of  sale  of  the  negroes  to  one  Bryan ; 
and  Bryan  advanced  to  him  $6,000,  out  of  which  sum  he  satisfied 
a  mortgage,  for  about  $4,600,  to  one  Bellamy,  of  part  of  said 
negroes.  A  few  days  afterwards  Charles  Smith,  a  brother  of 
Thomas  Smith,  received  from  Bryan  a  bill  of  sale  of  the  negroes, 
and  paid  him  the  $5,000  he  had  advanced  to  Thomas  Smith,  with 
interest. 

The  negroes  were  brought  by  Charles  and  Thomas  Smith  into 
Abbeville  district,  in  this  State,  where,  on  January  5,  1846,  the 
said  Thomas  confessed  to  the  said  Charles  a  judgment  for  $3,121, 
with  interest  and  costs ;  and  also,  in  March,  1846,  confessed 
another  judgment  to  his  mother,  Lucy  Smith,  for  $3,366.80,  with 
interest  and  costs.  The  original  indebtedness,  on  which  each  of 
these  judgments  was  founded,  was  bona  fide. 

On  the  South  Carolina  judgment,  of  Pettus  against  Smith,  fi. 
fa.  was  lodged,  October  23,  1848 ;  and  ca.  »a.  January  25, 1849. 
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Under  the  ea.  9a.  Smith  was  arrested  January  29,1849 — ^gave 
bond  for  the  prison  bounds,  filed  a  schedule,  and  gave  notice  that 
he  would  apply,  at  the  next  Fall  Court  for  Abbeville,  for  the  bene- 
fit of  the  insolvent  debtor's  Act.  He  died  two  days  befo^^e  the 
mtting  of  the  said  Court. 

The  first  bill,  above  stated,  was  filed  April  26,  1849 ;  its  prayer 
was,  that  the  sale  of  the  negroes  by  Thomas  Smith  be  set  aside 
for  fraud ;  also  that  the  judgments  confessed  by  him  to  Charles 
and  Lucy  Smith  be  set  aside  for  the  same  cause. 

The  second  bill,  above  stated,  was  a  cross  bill,  filed  February 
21,  1851,  by  the  administratrix  of  Thomas  Smith ;  its  object  was 
to  procure  a  rescision  of  the  contract  between  Smith  and  Pettus 
in  Florida,  for  the  purchase  of  the  land. 

JoHNSTOK,  Ch.  I  shall  not  attempt  to  state  these  cases,  but 
shall  proceed  immediately  to  deliver  my  judgment,  leaving  the 
pleadings  and  the  evidence,  which  is  all  in  writing,  or  on  my  notes, 
to  exhibit  and  explain  the  details  of  the  litigation. 

In  the  first  of  the  two  cases,  it  appears  that  Pettus,  on  the  20th 
of  November,  1845,  obtained  a  judgment  at  law  against  Thomas 
Smith,  in  Florida,  for  ^4,278.78,  bearing  interest  from  that  date, 
with  costs ;  but  could  not  obtain  payment  of  it,  because  his  debtor 
had,  pendente  lite,  removed  property,  necessary  for  its  satisfac- 
tion, beyond  the  jurisdiction  of  the  Court.  He  followed  the 
debtor  Ho  South  Carolina,  and  sued  him  upon  his  Florida  judg- 
ment ;  and  on  the  28d  of  October,  1848,  obtained  a  judgment 
upon  it  in  the  Court  of  Law  for  Abbeville  district.  But  here  he 
encountered  new  difficulties.  The  property  removed  was  now 
claimed  by  Charles  Smith,  a  brother  of  ihe  debtor,  as  a  purchaser. 
This  was  one  impediment.  If,  disregarding  the  pretended  pur- 
ohase,  he  proceeded  to  levy  the  execution  he  had  obtained 
here  upon  the  property,  he  had  to  encounter  another  impediment, 
consisting  of  two  judgments  confessed  by  Thomas  Smith,  which 
took  legal  precedence  over  his  liefi,  to  wit :  a  judgment  confessed 
to  Charles  Smith  the  6th  of  January,  1846,  for  |3,121,  with  in- 
terest  and  costs ;  and  a  judgment  confessed  to  Xiucy  Smith,  the 
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mother  of  his  debtor,  the  2d  of  March,  1846,  for  $3,666.30,  wHh 
interest  and  costs. 

It  is  to  set  aside  the  pretended  purchase  of  Charles,  and  ta  re- 
move out  of  his  way  the  two  judgments  of  Charles  and  Lucy,  that 
this  bill  is  filed. 

Before  we  proceed  to  consider  theraliditj  of  this  purchase,,  and 
of  the  judgments  of  these  parties,  it  is  necessary  to  di^ose  of  an 
objection  interposed  at  the  heed*ing,  (for  it  was  not  taken  in  the 
answers,)  to  his  general  right  to  maintain  his  bill. 

Before  the  bill  was  filed,  Pettus  had  turested  Th^c^nas  Smith, 
his  debtor,  hj  2kca.  %a.  taken  out  u^dei:  the  judgment  recovered 
by  him  in  SouUi  Carolina ;  and  the  defendant  was  in  custody  at 
the  time  the  bill  was  filed.  He  had  not  tak^  out  a^./a.,  <Hr,  if 
he  had,  it  was  not  returned  ''  wuMa  bcna.'' 

The  objection  is  two  fold  : 

1.  That  a  creditor  coBoing  here,  for  aid  to  enforce  a  legal  de- 
mand, for  which  he  has  a  judgment,  properly  operating  at  law, 
must  show  that  he  really  needs  the  assiatanoe  of  this  Court ;  and 
that  in  this  case,  the  plaintiff  having  omitted  to  take  o«t  a  ^  /a., 
and  causing  it  to  be  prosecuted  and  returned,  has  not  shown  that 
there  was  not  a  full  remedy  for  him  at  law^ 

I  have  an  impression  that  some  of  the  cases  quoted  in  support 
of  this  objection  were  strained  beyond  principle.  The  principle 
is  sound,  that  a  party  holding  a  legal  demand,  and  especially  if 
he  hold  a  legal  remedy  for  it,  is  not  entitled  to  call  on  this  Court 
to  aid  him,  unless  he  can  show  that  he  needs  its  assistance.  He 
must  state  such  a  case  ;  and,  if  required,  he  must  give  reasonable 
proof  of  its  existence.  But  a  party  undoubtedly  does  need  equi- 
table assistance,  if  his  debtor  is  insolvent,  except  as  to  property 
so  covered  or  encumbered  that  it  cannot  be  reached  without  the 
intervention  of  tihis  Court.  The  only  question  is,  whether  there 
is  any  principle  restricting  the  proof  of  the  insolvency  to  any 
particular  method  Can  it  he  prove4  only  by  die  actual  issuing 
a&d  the  actual  return  of  process  for  the  seizure  and  side  of  pre- 
pay ?    Suppose  that,  before  a  ^  /a.  can  be  issued,  (mt  after  tibe 
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iflsue  of  a  fi.  fa.  i»kd  before  it  is  retarnable,  a  fraud  is  discovered, 
consisting  in  a  ccmibinatioii  of  third  persons  with  the  debtor,  bj 
which  the  pr(^rt j  is  secreted,  «nd  about  to  be  removed  out  di 
reach,  can  no  application  be  made  to  this  Court  untU  lSiiQfi.fa.  is 
r^;urned,  and  die  fraud  actually  and  perhups  irremediablj  com* 
pleted? 

The  true  doctrine,  it  appears  to.  me,  is,  that  the  party  asking 
the  aid  of  equity,  in  such  cases  as  this,  is  bound  to  show  that| 
without  fault  on  his  part,  and  after  the  exercise  by  him  of  rea- 
sonable diligence,  he  has  no  tueans  of  obtaining  satisfaction  of  his 
olaims  without  the  aid  of.  this  Court ;  and,  as  te  the  insolvency  of 
liis  debtor,  he  is  bound  to  make  such  proof  only  as,  under  the 
oirouna»tances,  is  reasonable  and  satisfactory — such  proof  of  in- 
solvency as,  in  all  other  cases,  is  competent  and  satisfactory,  and 
no  more. 

In  this  case  a  ca.  %a,  was  as  well  adapted  to  test  whether  Thos* 
Smith  was  possessed  of  any  property  beyond  that  which  he  had 
conveyed  away  as  a  ^  /a. ;  wid  indeed  better.  Besides  the  or- 
dinary informatiofi  as  to  the  existence  of  sudbi  property,  as  the 
sheriff  or  any  friend  of  the  {Uaintiff  might  happen  to  possess,  it 
wa6  calculated  to  draw  on  the  conscience  of  the  debtor  for  sudli 
additional  information  as  he  ^lone  could  afford.  I  am  therefore 
of  opinion,  that  the  deficiency  of  the  plaintiff's  legal  remedy,  and 
his  need  for  the  interference  of  this  Court,  is  madeout  in  this  case 
by  even  better  and  more  satisfs^ctory  evidence  than  would  have 
arisen,  if  a  ^  /a.  had  be^a  issued  and  returned,  as  required  by  the 
objection. 

2.  The  second  branch  of  the  oljection  is  that  the  plaintiff's 
legal  demand,  whidi  is  the  only  just  foundation  of  his  application 
to  this  forum,  was  satisfied  and  extinguished  at  the  time  he  filed 
his  bill ;  and  theref<Hre  he  came  here  without  cause. 

The  argument  is,  that  the  debtor  being  under  arrest  at  the  filing 
of  the  bill,  his  debt  was  at  that  juncture  of  time  satisfied  and  ex- 
tinguished ;  so  that  no  bill  ccmld  be  exluMted  in  that  posture  of 
aflEEkirs  to  enforce  the  payment  of  that  debt. 
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This  Court  looks  at  the  substance  of  things,  and  not  at  mere 
forms  and  technicalities.  It  may  be  true,  that  if  an  action  of 
debt  had  been  brought,  in  a  Court  of  Law,  upon  the  judgment, 
while  the  debtor  was  incarcerated  by  virtue  of  process  issued  un- 
der it,  the  suit  might  have  been  stayed  until  the  debtor  should  be 
released.  But  such  order,  or  practice,  if  made  or  adopted,  must 
be  referred  rather  to  the  administrative  than  to  the  purely  judicial 
functions  of  the  Court, 

If  the  debtor  made  no  objection  on  account  of  the  arrest  to  the 
suit's  proceeding,  the  Court  could  not  notice  it,  and  the  suit  must 
proceed  until  the  period  of  trial  upon  the  merits  arrived.  Then, 
for  the  first  time,  the  question  now  made  before  me — ^whether  the 
arrest  was  a  satisfaction  of  the  debt — could  possibly  be  presented 
for  the  decision  of  the  Court. 

And  I  apprehend,  a  Law  Court  as  well  as  this  Court,  must  de- 
cide that  question  in  the  negative. 

An  arrest  is  a  merely  conditional  satisfaction.  It  is  a  satisfac- 
tion if  it  produces  payment,  or  if  the  debtor  be  not  released.  At 
common  law,  if  the  debtor  died  in  custody^'— that  is  to  say,  if  the 
creditor  never  released  him — ^the  debt  was  extinguished.  But  if 
it  were  shown  that  the  arrest  terminated  otherwise  than  by  the 
death  of  the  debtor  in  custody,  and  without  a  payment  of  the  de- 
mand, it  was  not  satisfied  or  extinguished. 

Arrests  stand  upon  the  same  footing  as  levies  upon  property. 
While  a  levy  is  tuidisposed  of,  the  debt  is  suspended.  There  is  a 
qualified  or  conditional  satisfaction ;  but  where  it  is  shown  that 
the  levy  has  not  produced  satisfaction,  the  creditor  may  proceed 
with  his  execution,  or  by  suit  upon  his  judgment,  for  what  re- 
mains due  to  him.  I  have  used  the  words  dati^aetion  and  condi- 
tional scUi^action  in  conformity  to  common  usage ;  but  the  true 
view,  upon  principle,  is  that  neither  a  levy  nor  an  arrest  has  any 
direct  influence  upon  the  debty  so  as  to  extinguish  or  satisfy  it, 
either  conditionaUt/  or  uncanditionaUf/.  It  suspends  the  remedy^ 
but  the  debt  remains  until  actually  satisfied. 
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I  mnBt  therefore  overrale  the  objection,  and  proceed  to  consider 
Hie  case  before  me  npon  its  merits. 

And  in  adjndicatiDg  upon  Pettus'  bill — ^which  is  the  one  I  am 
now  considering — I  must  regard  his  claim  (now  in  judgment,  both 
in  Florida  and  in  this  State,)  as  a  good  legal  demand,  and  as  valid 
and  effectual  in  law  as  any  other  legal  claim. 

While  the  contract  subsists,  it  is  conclusive  in  law  not  onljr 
against  Thomas  Smith,  the  debtor,  but  against  the  other  defen-^ 
dants  to  this  suit,  even  though  it  should  have  the  effect  of  dimin- 
ishing their  means  of  being  paid  as  his  creditors. 

Nor  can  either  Thomas  Smith,  (now  represented  by  his  admin^^ 
istratrix,)  or  the  other  defendants,  his  creditors,  under  the  bill 
which  I  am  now  considering,  raise  an  objectien  out  of  equitable 
circumstances,  ccmnected  with  the  purchase  of  lands,  upon  which 
the  plaintiff's  demand  arose,  to  prevent  the  enforcement  of  the  de* 
mand  itself. 

Any  fraud  that  may  have  existed  in  the  original  contract,  all 
oppression  or  usury,  every  thing  bearing  upon  the  validity  of  the 
contract — all  these  were  as  available  in  the  Court  of  Law  of  Flo- 
rida, where  the  contract  was  sued  on,  as  they  could  have  been  in 
equity ;  and  the  judgment  of  that  Court  concludes  Thomas  Smith 
upon  all  such  points.  As  for  his  creditors,  they  never  had  die 
right  to  raise  any  objections  of  the  sort.  Picket  vs.  Picket^  2 
Hill,  Ch.  471. 

Creditors  of  a  party  defrauded  have  no  right — even  though  the 
fraud  have  the  effect  to  diminish  his  means  of  paying  them — ^to 
look  into  the  fraud  or  unravel  it.  It  is  for  him,  and  for  him  alone, 
to  do  so ;  and  if  he  chooses  to  acquiesce  in  the  fraud,  or  has  suf- 
fered himself  to  be  concluded  of  his  right  to  investigate  or  undo 
it,  his  creditors  must  be  content  to  abide  by  the  legal  rights  re- 
maining in  him,  as  they  happen  to  stand.  In  one  case,  and  only 
one,  that  now  occurs  to  me,  has  a  creditor  a  right  to  ask  redress 
in  relation  to  a  fraud  upon  his  debtor ;  and  it  is,  where  the  fraud 
was  perpetrated,  not  only  with  the  view  of  injuring  the  debtor, 
but  also  with  an  intent  to  affect  the  creditor  himself;  i.  e.  where 
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the  creditor  wa6  tbe  object  of  the  fraod.  In  that  case,  perhaps, 
as  well  as  in  the  familiar  case  where,  the  debtor  coUndes  with  a 
third  person  to  defrtwd  his  creditor,  the  creditor  has  a  ri^t  to 
daim  redress.  But  wkh  regard  to  frauds  intended  to  light  on 
tiie  debtor  alone,  and  when  his  (creditors  were  not  within  the  oon- 
templation  of  the  author  <^  the  wrong,  and  are  onlj  affected  eojt- 
sequentiallj  by  it,  society  could  not  wove  on  upon  any  principle 
that  would  allow  them  to  interfere,  forensically,  in  such  cases.  I 
ruled  this  doctrine  in  a  case  at  Sumter,  some  years  ago,  (perhape 
1849,)  between  the  Bank  of  Camden  and  Stuckey,  and  have  seen 
no  reason  since  to  change  my  opinioii. 

I  am,  then,  no  more  at  liberty,  in  this  Court,  where  Pettua 
eomes  to  enforce  his  judgm^it,  to  look  behind  it  into  the  vaHdilj 
ef  the  contract  on  which  it  was  founded,  than  was  ^ae  Law 
Court,  in  this  State,  when  he  sued  before  them  upcm  his  Florida 
judgment. 

Then,  to  take  up  the  purdiase  set  up  by  Charlts  Bmith.  £e- 
garding  this  transaction  in  the  abstract  light  of  a  mere  purdiase, 
and  not,  for  the  present,  as  a  means  afforded  to  dear  out  the  jpro* 
perty  from  Florida^  and  beyond  the  scope  of  Pettus's  approadi- 
ing  judgment,  I  can  have  no  iiesitation,  under  the  evideiK^  to 
]^onounce  it  oolorable.  Ind^endently  of  the  statute  of  Georgia^ 
where  the  transaction  took  place,  [See  2  Kdly  R.  1,]  IJie  drcum* 
stances  stated  by  the  witnesses,  and  which  I  need  not  reca{ntulate, 
impress  that  character  upon  it.  The  witnesses  are  not  impeached, 
and  I  haye  no  official  right  to  disregard  their  testimony ;  and^  if 
that  testimony  be  true^  ih^e  can  be  Im^  ooe  opinion,,it  appears  to 
me,  upon  the  subject 

But,  if  this  were  doubted,  and  eren  if  it  iq>peared  that  a  real 
diange  of  property  was  intended,  still  it  is  very  plain,  tliat  the 
purchase  was  made  to  enable  Thomas  Smith  to  remove  his  pro* 
perty  out  of  the  way  of  the  coming  judgment.  In  such  casesj  it 
matters  not  wheth^  a  consideration,  and  even  a  foil  consideration, 
{Finson  vs.  Lowry^  2  Bailey  Rep.  328,)  was  paid  for  the  property  or 
ftot.    Where  diere  is  frima  facie  evidence  of  Ixma  fdes^  thou^ 


Digitized  by 


Google 


APPEALS  IN  BQFITT.  208 

Columliia,  N<rremb«r,  1861. 

a  full  consideralion  be  not  paid,  that  cireomstance  is  immateriai, 
and  cannot  shake  the  contract,  unless  tibe  consideration  is  so  inr 
snfficient  as  to  refnte  the  prima  facte  evidence  of  fairness.  {Ryan 
TB.  Bull,  Jamie%on  vs.  KeiU,  8  Strob.  Eq.  ^.)  And  so,  on  the 
other  hand,  where  there  is  evidence  of  intentional  fraod,  a  party 
cannot  rescue  liie  transaction  from  its  trae  character  or  its  conse* 
qnences,  by  paying  a  full  price,  though  a  full  price,  by  itself,  be 
good  evidence  of  fairness. 

I  held  in  Picket  vs.  Picke^j  (2  Hill  Ck  471,)  that  the  assisting 
a  debtor  to  remove  his  property,  so  as  to  obtain  an  advantage  out 
of  that  property,  was  "a  fraud,  relievable  in  this  Court;  and  I  held 
that  the  party  should  be  deprived  of  the  advantage  he  had  ob-* 
tained*  The  advantage  acquired  in  that  case  was  a  preferable 
Hen;  just  as  in  this  case.  And)  if  it  be  a  fraud  to  remove  pro* 
perty  out  of  South  Carolina,  and  subject  it  to  a  lien  created  te 
take  priority  of  liev^  existing  here,  is  it  less  a  fraud  to  bring  pre- 
pay from  another  State  into  this,  with  a  similar  purpose  ? 

If  the  only  wrong  consisted  in  the  cobrable  purchase,  a  recent 
decision  of  the  Court  of  Suhmts,  {J^hMton  vs.  Bank,  3  Strob.  Eqi  • 
880,)  says  that  the  only  consequenee  <of  settii^  the  purchase 
aside  is,  that  the  wrong-doer  shall  still  be  allowed  to  come  in, 
with  other  creditors,  with  whatever  demands  he  may  have,  (of 
course  according  to  priority  of  Uen^  to  be  paid  out  of  the  pro- 
perty considered  as  the  property  of  the  original  owner.  I  should 
'  be  bound  to  apply  the  doctrine  of  that  <»se  to  a  similar  ease ;  and 
this  would  be  a  similar  case,  so  far  as  Charles  Smith  is  concerned^ 
if  his  whole  oflfence  consisted  in  tiding  a  colorable  conveyance. 

But,  in  my  view,  that  was  not  the  limit  of  his  offence.  It  con** 
sisted  in  depriving  Pei^nis  of  his  lien  in  Mmda,  and  bringing  tbe 
property  clandestinely  within  the  scope  of  another  and  preferabh 
Hen  of  his  own. 

Just  as  in  Picket  vs.  Picket,  this  new  lien  did  iwt  exist  at  the 
time  the  pn^rty  was  trandated.  But  the  history  of  the  event* 
satisfies  me  that  it  was  in  contemplation*  If  the  colorable  bill  of 
sale  would  not  suffice — ^if  that  was  endangered — ^if  the  proper^ 


Digitized  by 


Google 


206  APPEALS  IN  EQUITY. 

PettoB  vt,   Smith. 

should  be  challeiiged  as  really  Thomas  Smith's — then,  at  the 
worst,  it  was  to  be  made  liable  to  Charles. 

Now,  to  such  a  case  as  that,  I  imagine  the  doctrine  of  the  case 
to  which  I  have  referred,  was  never  supposed  by  any  person  to 
be  applicable.  There  is  no  way  of  undoing  the  fraud  in  such  a 
case  but  by  a  decree  that  the  Uen,  within  the  scope  of  which  the 
property  was  improperly  brought,  shall  be  postponed.  The  very 
essence  of  the  fraud  is  in  the  attempt  to  subject  the  property 
to  that  lien ;  and  if,  while  you  censure  the  fraud,  your  decree 
gives  efficacy  to  the  /ten,  it  confirms  and  effectuates  the  wrong. 

I  suppose,  then,  that  the  judgment  confessed  to  Charles  Smith 
should  be  postponed,  until  Pettus  obtains  satisfaction  of  his  debt. 
And  this  opinion  would  not  be  altered  by  the  admission  made  at 
the  hearing,  that  that  confession  was  taken  for  a  debt  really  due  to 
him. 

My  decree  would  be  different  with  respect  to  the  judgment  con- 
fessed to  Lucy  Smith.  It  is  not  only  admitted  that  this  confes- 
sion was  taken  for  a  debt  really  due,  but  there  is  not  a  shadow  of 
proof  calculated  to  excite  even  a  suspicion  that  either  she  or  her 
agent — now  her  executor — ^had  any  connexion  with  the  transfer  of 
the  property  of  Thomas  from  Florida  to  South  Carolina.  Aitken 
ads.  Bird,  (Rice  Eq.  73.) 

I  ha«re  thus  indicated  what  would  be  my  decree  if  the  bill  of 
Pettus  were  the  only  one  before  me. 

But,  when  I  turn  to  the  cross  bill,  I  find  a  case  which,  in  my 
judgment,  totally  supersedes  such  a  decree. 

The  case  which  it  presents  is  shortly  this :  Thomas  Smith  put- 
diased  from  Pettus,  at  the  price  of  $10,500,  a  body  of  land,  sup- 
posed to  lie  within  the  county  of  Jefferson,  in  Florida,  to  only  a 
portion  of  which  Pettus  had  an  existing  title.  The  piirchaeer 
paid  two  thousand  dollars  of  the  price  in  cash,  and  gave  his  three 
notes  for  the  residue,  which  was  $8,600,  due  in  one,  two  and  three 
years,  and  was  let  into  the  possession.  By  the  contract,  titles 
were  not  made,  but  Pettus  was  to  perfect  his  title  and  make  a 
eOnveyance. 
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The  valuable  land,  which  was  the  object  of  the  purchase,  lay 
towards  the  Georgia  line*  It  turned  out  that  it  lay  within  the 
limits  of  Georgia,  and  she  ran  her  State  line  so  as  to  include  it. 
Smith  was  evicted  and  lost  the  land  ;  leaving  in  his  hands  a  poor 
and  comparatively  worthless  portion,  lying  in  Florida.  Pettus 
sued  him  on  the  notes  as  they  became  due.  He  set  up,  by  way 
of  discount,  the  land  which  had  been  lost,  and  thus  defeated  the 
two  first  notes.  The  last  note  was  in  suit,  when  Thomas  Smith 
removed  his  negroes,  (as  has  been  stated,)  tendered  back  the  pos- 
session, and  abandoned  the  land.  On  that  note  Pettus  recovered 
his  Florida  judgment.  Under  it,  he  sold  the  land  abandoned  by 
Smith,  purchased  it  himself,  and  is  now  in  possession.  It  is  with 
that  judgment  he  has  followed  Smith,  and  obtained  his  judgment 
in  Abbeville. 

The  cross  bill  is  filed  for  a  rescision  of  the  contract.  It  is  filed 
by  tke  widow  and  administratrix  of  Thomas  Smith.  His  other 
^tributees  are  not  parties. 

I  have  hesitated,  not  whether  the  contract  should  be  rescinded, 
but  vrhether  the  proper  parties  for  a  rescision  were  before  the 
Court.  But  my  impression  is,  that  as  the  title  was  never  in  Thom* 
as  Smith,  and  never  descended  to  his  distributees ;  and  as  the 
title  for  so  much  as  Pettus  ever  owned,  or  could  have  conveyed, 
is  still  in  him ;  there  is  no  need  for  a  re-conveyance  on  the  part 
of  the  vendee  or  his  heirs ;  a  rescision  may  be  decreed  at  the  in- 
stance of  the  personal  representative,  who  is  competent  to  reclaim 
80  much  money  as  has  been  paid  on  the  contract  of  purchase. 

On  the  merits  of  the  application,  I  do  not  hesitate.  Nothing 
adverse  to  the  right  of  rescision  is  concluded  by  the  judgments. 
The  judgment  here  only  affirms  that  the  judgment  in  Florida  is  a 
good  legal  judgment ;  not  liable  to  any  defence  at  law.  It  can- 
not be  opened  or  re-examined  upon  any  point  of  law ;  nor  can 
.  any  matter,  which  could  have  been  urged  in  a  Court  of  Law,  or 
noticed  by  a  court  of  law,  to  prevent  its  being  obtained,  be  now 
urged  against  it. 

It  may  be  affirmed,  in  short,  that  no  matter  or  question,  of 
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which  Courts  of  Law  have  jurisdiction,  can  he  now  set  np  either 
against  the  Florida  judgment,  or  that  by  which  it  was  renewed  in 
this  State.  All  snch  matters  and  questions  are  covered  and  con- 
cluded bj  those  judgments  as  res  judicata. 

But  no  matter  can  be  res  judieatay  or  concluded  as  such,  of 
irtiich  the  Court  from  which  the  record  comes  has  not  jurisdiction 
or  cognizance.  Where  there  is  no  jurisdiction  there  can  be  no 
ft<]^udication,  express  or  implied. 

And  tM&  may  be  unhesitatingly  aflfirmed  of  Courts  of  Law  in  re- 
lation to  thb  question  of  reseision.  The  Courts  cannot  have  de- 
cided that  the  circumstances  did  not  authorise  a  reseision,  or  that 
the  vendee  had  no  right  to  t)ne,  because  the  question  could  not  be 
made  before  them. 

So  far  from  the  judgments  of  the  Courts  of  Law  in  Florida 
having  prejudiced  this  right,  the  right  arises  in  consequence  of 
their  decisions,  and  is  confirmed  by  them. 

It  is  by  the  solemn  judgments  of  those  Courts  that  we  learn 
that  the  purchaser  has  lost,  and  been  evicted  from  the  real  objects 
of  his  purchase.  That  is  decided,  and  decided  between  these 
parties,  and  it  is  conclusive  of  the  fact,  as  between  them. 

This  purchaser  is  not  bound  to  abide  by  the  remnant  of  his 
purchase. 

It  is  decreed  that  the  contract  of  purchase  of  the  said  land, 
referred  to  in  the  pleadings,  be  set  aside  and  rescinded ;  that 
John  G.  Pettus,  the  vendor,  do  account  for  such  sums  of  money 
as  he  may  have  received  upon  said  purchase,  (with  interest  ac- 
cording to  the  laws  of  Florida ;)  and  that  the  administratrix  of 
Thomas  Smith  do  account  for  the  rents  of  said  land  while  in  his 
occupation ;  and  that  these  two  be  set  off,  one  against  the  other, 
and  the  balance  struck  and  reported  by  the  commissioner. 

It  is  ordered  that  the  said  John  G.  Pettus  be  restrained  from 
enforcing  his  judgments,  mentioned  in  the  pleadings,  until  the 
further  order  of  the  Court,  upon  the  coming  in  of  the  report, 
when  a  final  decree  may  be  proposed.  The  question  of  costs  re* 
served  until  that  decree  is  made. 
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J.  G.  Pettns,  complainant  in  the  first  and  defendant  in  the  se- 
cond of  the  above  oases,  appealed  from  the  decree  of  the  Chan- 
cellor in  said  cases,  and  moved  this  Court  for  the  reversal  of  the 
same  and  for  a  decree  in  his  favor,  upon  the  following  grounds, 
to  wit : 

1.  Because  the  Florida  judgment  was  conclusive  as  to  all  mat- 
ters embraced  in  complainant,  Eliza  Smith's  bill  for  relief. 

'  2.  Because  the  agreement  or  contract  between  the  parties  has 
been  executed,  or  so  far  executed  and  adjusiked  between  them, 
that  this  Court  cannot  now  consider  and  review  the  same  for 
the  purpose  of  rescision,  as  the  parties  cannot  now  be  placed  in 
9tatu  qtio. 

8.  Because  the  agreement  or  contract  has  been  affirmed  bj  the 
complainant,  Eliza  Smith's  intestate,  and  no  longer  is  open  and 
subject  to  litigation  in  this  Court. 

4.  Because  Thomas  Smitli,  complainant's  intestate,  by  electing 
his  remedy  and  his  forum,  and  by  other  circumstances,  has  waived 
and  lost  his  right  to  a  rescision  of  the  contract,  or  to  any  other 
relief  to  be  had  in  this  Court. 

5.  Because  by  laches  and  inequitable  conduct,  Thomas  Smith, 
the  intestate,  deprived  himself  of  the  interposition  and  aid  of  this 
Court. 

6.  Because  complainant's  intestate,  Thomas  Smith,  has  been 
guilty  of  such  fraudulent  acts  in  conjunction  with  Charles  Smith, 
as  precludes  his  administratrix,  the  complainant,  frem  obtaining 
relief  in  this  Court  by  recision  or  otherwise. 

7.  Because  Charles  Smith,  substantially  sukl  in  fact,  being  the 
party  asking  for  the  resci^on  prayed,  and  who  alone  will  be  bene- 
fitted by  it,  and  who  is  a  fraudulent  purchaser,  colluding  with  the 
said  Thomas  in  the  fraud-,  this  Court  will  not  exert  its  ordinary  or 
extraordinary  powei;|  in  his  behalf  and  for  his  benefit. 

8.  Because  there  is  no  equity  in  complainant  Eliza  Smith's  bill, 
and  the  decree  is  generally  against  the  principles  of  law  and  equity, 
as  well  as  the  testimony  of  the  case. 

9.  Because  the  Chudcellor,  in  his  decree,  directs  J.  G.  Pettua 
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to.  account  for  the  cash  payment  he  received  from  Thomas  Smith 
QA  the  contract,  with  intere&t,  while  the  administratrix  of  Thom^i 
Snuth  k  onlj  required  to  account  for  the  rents  of  the  land  while 
in  his^  Thomas  Smith's,  occupation^  Whereas,  the  decree  should 
have  directed,  in  the  event  of  rescision,  not  only  that  Pettus 
should  account  for  the  judgments  he  recovered  against  ISiomas 
Smith,  and  the  cash  he  received  in  payment  on  the  contract,  hxA 
i^at  Eliza  Smith,  administratrix,  should  account  for  the  judgment 
her  intestate,  recovered  from  Pettus  in  the  suit  oa  the  bond  for 
titles,  and  alsafor  the  full  value  estimated  at  the  time  of  puiK^haae 
oi  the  tract  of  pine  land,  containing  280  acres,  to  which  Pettus 
made  Smith  good  titles,  and  which  was  sold  by  the  sheriff  of  Jet 
ferson  county,  I^lorida^  in  1846,  to  pay  outstanding  and  older 
judgments  than  Pettus'  against  the  said  Thomas  Smith. 

Nbbky  Thomson^  for  appellant, 

Perrin,  Me€hwen^  contra. 

The  opinion  of  the  Court  was  ddUvered  by 

Johnston,  Ch.  It  appears  that  I  overlooked  a  fact  in-  my  cir* 
c^t  decree,  upon  which  the  whole  case  must  turn. 

I  supposed  that  T.  Smith  had  defended  himself  against  the 
actions  brought  by  Pettusw  upon  his  two  first  notes,  by  setting  \xf 
the  value  of  the  land  which  he  lost,  by  way  of  discount,  A  fuller 
examination  of  the  evidence  shows  that  this  was  a  mistake.  When 
sued  on  the  notes,  he  sued  Pettus  on  the  bond  for  titles ;  and  ob- 
tained judgment  for  the  value  of  the  land  taken  off.  This  judg* 
ment  exceeded  the  amount  of  the  notes  sued  on  *,.  and  after  setting 
it)  off  gainst  the  recovery  of  the  notes,  he  compelled  Pettiia  to 
pay  the  excess,  amounting  to  about  $2,500. 

It.  appears  to  the  Court  this  was  an  affirmance  of  his  contract^ 
and  he  was  not  at  liberty  afterwards  to  rescind  it. 

It  is  not  necessary  to  multiply  authorities  on  this  point.  l%e 
doctrine  is  well  expressed  in  Brown  vs.  Witter,  (a)  "  A  pur- 
chaser, from  a  vendor,  who  cannot  make  a  title,  has  his  chmee  ef 
^  {a)  10  (Hiio  R.  142. 
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remedies.  Be  may  sue  at  law  to  reeoTer  damages  for  ike  uoit- 
fertonxkAikoe  of  the  oontraot ;  or,  he  may.  seek,  in  Chanoerj,  a 
q^cific  performanee,  ae  near  as  the  vendor  is  capable  of  perform- 
ing ;  or  he  may  resdnd,  by  an  action  at  law  for  the  purdiase 
money ;  or  in  a  bill  in  equity.  He  cannot  do  both.  He  mist 
select  one  of  the  altematires,  either  to  enforce  or  rescind." 

It  appears  to  the  Court  that  wh^i  the  vendee  in  this  case  dis- 
covered the  defect  in  his  vendor's  title,  and  his  inability  to  make 
a  good  conveyance  of  that  portion  of  the  land  which  constitiited 
Uie  great  object  of  his  purchase,  he  was  then  in  a  condition  which 
eiMiUed  him  to  elect,  and  bomad  him  to  elect,  either  to  enforce 
his  contract  or  rescind  it.  He  enfc^ced  it  by  clamiing  and  coU 
lecting  by  process  of  law,  damages  in  place  of  the  land  taken  off; 
and  retaining  bis  conveyance  of  t^t  whidi  had  been  conveyed  to 
him.  By  this  means  he  obliged  himsdf  to  take  the  vendor's  oon» 
veyimce  for  such  portion  of  the  land  not  ti^en  off  as  remained  to 
be  conveyed. 

Besides,  if  he  were  not  absolutely  ccmcluded  by  this  election,  the 
delay  in  demanding  a  recision  even  after  he  was  sued  in  this  State^ 
would  go  very  far  to  impair  his  right  to  such  a  decree. 

We  are  all  of  opinion  that  the  decree  made  for  a  recifton  in 
this  case  should  be  set  aside  ;  audit  is  so  ordered  and  decreed. 

We  are  satisfied  that  the  decree  which  the  Chancellor  indicated, 
aa-  the  one  he  would  have  made  upon  the  bill  of  Pettus,  if  no 
cross-bill  had  been  filed,  is  the  proper  one. 

It  is  said,  however,  that  in  setting  aside  Charles  Smith's  pur- 
diase  of  ike  iragroes,  he  should  be  flowed  a  lien  for  the  amount 
paid  on  Bellamy's  mortgage.  We  are  of  opinion  that  though  the 
purchase  is  good,  as  between  Charles  and  Thomas  Smith,  and  that 
therefore  Charles  will  be  entitled  to  claim  that  amount,  and  indeed 
the  whole  balanoe  which  may  lurise  from  the  negroes,  after 
payment  of  other  debts ;  yet  as  between  himself  and  the  cre- 
ditors suing  him,  he  is  not  entitled  to  any  reimbursement  of  the 
amount  thus  expended.  This  is  not  a  constructive  or  implied 
fraud;  but  actual  dQlu$  mdlus.     The  sum  was  expended  as  a 
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means  of  getting  the  property  out  of  Florida,  for  the  purpose  of 
evading  Pettns'  claim  and  obtaining  a  preferable  lien ;  and  c«^ 
tainly  an  expenditure  for  the  purpose  of  forwarding  a  fraud,  is  not 
a  suitable  lien  on  the  fund  or  property  abstracted  from  the  credi- 
tors defrauded. 

It  is  ordered  that  the  cross-bill  be  dismissed. 

That  the  purchase  by  Charles  Smith  of  the  negroes  mentioned 
in  the  pleadings  in  the  other  case,  be  set  aside,  as  against  the  ere* 
ditors  of  Thomas  Smith* 

That  Charles  Smith  deliver  up  such  of  said  negroes,  with  their 
increase,  as  he  has  not  alienated,  to  be  sold  by  the  commissioner ; 
and  that  he  account  for  their  reasonable  hire  since  his  said  pur* 
chase.  That  he  abo  account  for  the  value  of  such  of  the  said 
negroes  as  he  has  alienated,  with  hire  up  to  the  time  of  aliena- 
tion, and  interest  afterwards. 

That  out  of  said  sales,  hire  and  interest,  the  several  judgments 
subsisting  Sigainst  Thomas  Smith,  be  paid  according  to  their  legal 
priority,  excepting  that  of  Charles  Smith,  which  must  be  post- 
poned until  the  rest  are  satisfied. 

That  said  Charles  Smith  do  pay  the  costs  of  the  parties  to  die 
suit  instituted  by  Pettus. 

And  that,  if  there  remain  any  of  the  proceeds  of  said  slaves, 
hire  and  interest,  the  same  be  paid  to  said  Charles  Smith. 

Ordered  that  the  matters  of  account  be  referred  to  the  comr 
missioner,  with  leave  to  report  any  special  matter. 

Also,  ordered  that  the  parties  have  leave  to  apply,  at  the  foot 
of  this  decree,  for  any  fiirth^  orders  tiiat  are  or  may  become  ne- 
cessary in  the  case. 

DuNKiN,  Dabgan  and  Wardlaw,  CC,  concurred. 

Decree  reversed. 
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jB.  (?.  Norton^  ordinary j  vs.  Legatees  and  Creditors  of  S.  R. 
Ghillisony  deceased^  et  ah 

Under  the  7fh  seotion  of  the  ordinary's  Act  of  1889,  tiie  ordinary  is  entitled  <<  to 
fiye  per  eent  of  the  yalue  of  the  estate/'  taken  charge  of  by  him  as  demlict, 
only  when  he  has  performed  the  duties  prescribed  in  that  section.  Where,  in- 
stead of  selling  the  whole  estate,  paying  the  creditors,  and  depodting  the  net 
balance  in  bank,  he  applied  to  the  Court  for  instructions,  and,  by  order  of  the 
Court,  sold  so  much  of  the  estate  only  ad  was  necessary  to  pay  the  debts ; — 
keldy  that  he  was  entitled  to  fiye  per  cent  *of  so  much  of  the  estate  as  he  had 
sold  and  no  more. 

Where  the  ordinary  takes  charge  of,  and  administers  the  estate  of  a  testator,  undev 
the  Act  of  1846,  he  is  not  entitled  "  to  ilye  per  cent  of  the  yalue  of  the  estate ;" 
he  can  claim  <nily  the  commissions  oi  an  executor  under  the  Act  of  1789. 
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Before  Dunkin,  Ch.,  at  Beaufort^  February^  1851. 

DtTNKiN,  Ch.  Samuel  R.  Gillison  left  a  will  derising  and  be- 
qaeathing  his  estate  to  his  widow  and  children,  in  the  proportions 
and  with  the  limitations  therein  specified.  His  son,  Thomas  S. 
Gillison,  and  the  Hon.  W.  F.  Colcock,  were  appointed  executors, 
the  fojrmer  of  whom  qualified  and  the  latter  renounced. 

Thomas  S.  Gillison  has  since  died  intestate.  The  ordinary  has 
taken  charge  of  both  estates  as  derelict. 

The  personalty  of  Saml.  R.  Gillison  was  appraised  at  one  hun- 
dred and  eight  thousand  three  hundred  and  ten  dollars  sixtyndx 
cents.  The  real  estate  consisted  of  several  plantations,  the  value 
of  whi(^  does  not  appear.  Among  other  provisions  c^  the  will 
was  the  following,  viz :  "To  my  son  Thomas,  I  give,  devise  and 
bequeath'  an  equal  shore  of  my  negroes,  &c.;  also,  the  sum  of  five 
thousand  dollars,  if  so  much  be  necessary,  to  be  raised  (if  no  cash 
is  on  hand  at  my  death)  by  keeping  all  my  estate  together,  except 
what  is  given  to  my  wife,  until  that  sum  can  be  realised  front  the 
planting  income.  To  have  and  to  hold  the  said  negroes,  other 
personal  property  and  money,  on  the  following  trusts,  thM  is  to 
gay : — ^In  trust  to  invest  the  said  money,  if  so  much  be  necessary, 
in  the  purchase  of  a  plantation^. to  be  held  and  managed  by  him, 
&;c.,  in  trust  for  the  sole  and  separate  use  of  my  daughter,  Adela^ 
(Mrs.  Lartigue,)  and  the  issue  of  her  present  or  any  future  mar- 
riage.'* 

The  testator  died  in  1847.  At  the  last  sittings  of  this  Gourt| 
it  seems  tha.t  an  order  was  made,  that  the  ordinary  should  sdl 
«o  much  of  the  testator's  estate  as  would  pay  his  debts  and  raise 
the  sum  of  five  thousand  dollars  bequeathed,  in  trust,  for  Mrs. 
Lartigue.  The  ordinary  has  reported  a  sale  of  personalty 
amounting  to  $27,008,  and  of  realty  to  the  amount  of  $785,  al- 
together $27,798.  From  this  sum  he  has  deducted  auctioneer's 
commissioners,  amounting  to  $694  83,  and  he  claims  to  deduct  » 
Turther  pommission  of  five  per  cent  on  the  whole  value  of  the 
testator's  personal  estate,  $108,310  66,  and  also  on  so  muob  of 
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the  real  estate  as  he  hiti  sold,  this  five  per  c^ent  amoxuiting,  by  his 
statement,  to  the  sum  of  $5,447  78.  It  will  thus  be  perceived, 
that  from  the  sales  made  under  the  order  ef  this  Court,  amount* 
ing  to  $27,798,  a  deduction  for  commksions  is  claimed  of  (6,144 
61,  nearly  one-fourth  of  the  sales,  and  the  counsel  for  the  ordi- 
nary, in  his  argument,  insisted  that  the  claims  for  commissioliB 
had  been  considerably  understated ;  and,  if  the  argument  is  sound, 
the  Court  is  of  opinion  that  the  deductioiti  is  legitimate. 

It  is  said,  that  the  Act  of  1889,  allows  the  ordinary,  as  a  com- 
jtensation,  five  per  cent  of  the  value  of  the  estate ;  that  the  Act 
of  1846  is  only  amendatory  of  the  Act  of  1889,  and  that  the 
same  commission  should  be  allowed.  In  the  case  of  ez  parte  B.  G. 
Norton,  ordinary,  in  the  matter  of  Mary  A.  Roberts's  estate,  (a) 

(a)  In  tke  oase  ex  parte  Norton,  the  oironit  decree  is  as  follows: 

DuMKiN,  Ch.  The  petition  states  that  Mary  A.  Roberts  died  intestate,  on  the 
eighth  day  of  October,  1860 ;  that  the  intestate  owned  eohsiderable  personal  es- 
tate, and,  among  the  rest,  eighteen  slaves,  appraised  at  fire  thonsaad  six  hntadred 
dollars,  besides  perishable  property,  appraised  at  ten  hundred  and  fifty-five  dol- 
lars ;  that  on  the  eleventh  day  of  October,  the  petitioner  took  possession  of  the 
estate  as  dereUct,  under  the  provisions  of  the  Act  of  1889;  that  he  has  sold  the 
perishable  property  for  eleven  hundred  and  forty  dollars — ^he  believes  this  sum 
wiU  be  more  than  sufficient  to  pay  all  the  debts  of  the  intestate.  The  petitioner 
A3Urther  states,  that  the  six  months  during  which  he  Is  required  by  the  Act  to  keep 
the  estate  together,  wiU  not  expire  until  three  days  after  the  sale  day  in  April 
The  prayer  of  the  petition  is,  that  permission  may  be  granted  to  sell  the  estate  on 
the  sale  day  in  April,  and  that  the  petitioner  may  be  permitted,  after  due  notice, 
to  make  dUtribuHmi  of  tke  proceeds  of  the  tale  amongst  thepe^rties  entitled  thereto. 

The  Act  of  1880  provides  tiiat  where  any  estate  shall  be  left  derelict,  the  ordi- 
aary  shall  colleot  and  take  charge  of  the  same  for  the  period  <^  six  months,  after 
which  time,  if  administration  shall  not  be  sooner  applied  for,  he  shall  sell  the 
same,  after  due  public  notice,  either  for  cash,  or  upon  a  credit  of  six  months,  and 
after  payment  of  the  debts  of  the  deceased,  shall  deposit  in  tiie  Bank  of  the  State 
of  Bouth  Carolina,  or  in  some  one  of  the  branches,  the  net  proceeds,  to  the  accotint 
of  the  estate  to  which  it  b^ongs,  and  shall  file  in  the  office  of  the  Qerk  of  the 
Common  Pleas  of  his  district,  a  certificate  of  such  deport;  and  to  the  end  that  he 
may  so  collect  such  estate  and  effects,  he  shall  have  power  to  institute  and  main- 
tain all  necessary  legal  proceedings ;  and,  for  the  services  aforesaid,  he  shall  be 
entitied  to  five  per  cent  of  the  value  of  the  estate. 

It  is  quite  manifest  that  the  Legislature  contemplated  that  but  few  estates,  and 
those  of  inconsiderable  amount  would  faXL  under  the  charge  of  the  ordinary  as 
dereUet :  it  is  manifest,  among  other  things,  from  the  small  amount  of  the  ordi- 
nary's bond,  and  the  liberal  amount  of  commissions  allowed.  The  experience  of 
a  very  few  years,  however,  has  exhibited  an  entirely  different  result  from  that 
which  was  anticipated.  The  ordinary  of  Beaufort  district  gives  bond  in  ten 
thousand  dollars,  according  to  the  first  section  of  the  Act  of  1889.  A  single  estate 
of  which  he  has  charge  as  derelict,  was  sold  for  upwards  of  one  hundred  and 
twenty  thousand  dolliov,  <m  which  he  is  supposed  to  be  entiUed  to  a  commission  of 
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to  which  I  refer  for  my  views  of  these  ActSy  I  have  said  that  the 
Legislature  never  contemplated  that  such  estates  as  this  would 
be  derelict.  If  Samuel  B.  Qillison  had  died  intestate,  the  ordi- 
nary, by  the  Act  of  1839,  would  take  charge  of  his  estate,  sell 
the  whole  of  it  in  six  months,  deposit  the  proceeds,  probably, 
amounting  to  one  hundred  and  forty  thousand  dollars,  in  bank, 
and  for  this  service  claim  a  commission  of  seven  thousand  dollars, 
(not  to  mention  the  three  thousand  five  hundred  dollars  which  he 
now  insists  to  deduct  for  atictioneer^s  commisnona).  He  has  no 
judgment  to  exercise,  no  responsibility  to  assume.  He  has  n^t 
even  the  trouble  to  look  out  for  a  purchaser.  He  receives  seven 
thousand  dollars  for  doing  what  the  best  broker  in  Charleston 
would,  probably,  gladly  do  for  one-seventh  the  amount. 

But  I  think  the  Act  of  1846  was  only  intended  to  apply  where 
the  provisions  of  the  will  were  simple.  In  order  to  administer 
the  estate  according  to  the  provisions  of  the  vrill,  the  ordinary  is, 
by  that  Act,  vested  with  all  the  powers,  and  subject  to  the  same 
liabilities  as  an  executor. 

No  provision  is  made  for  commissions  where  the  bulk  of  the 

five  per  oent.  In  seyeral  of  the  districts,  a  large  portion  of  the  estates  are  becom- 
ing derelict.  Mrs.  Roberts  died  intestate  on  the  8th  October.  Three  days  after- 
wards, her  estate  was  in  the  hands  of  the  ordinary  as  derelict 

But  the  Legislature  have  vested  no  authority  in  the  ordinary  to  make  distribu- 
tion of  an  intestate's  estate.  They  have  prescribed  certain  duties  which  he  is  to 
perform,  and  his  ftmctions  then  cease.  The  Act  directs  that,  after  the  sale  of  the 
estate,  he  shall  deposit  the  proceeds  in  bank,  and  file  a  certificate  of  deposit  witii 
the  Clerk  of  the  Common  Pleas. 

What  authority  has  the  Court  of  Equity  to  declare  that  the  Ordinary  shaU  dis- 
regard these  plain  provisions  of  the  Act  ?  Even  where  a  wiH  was  left^  directiiig 
the  testator's  estate  to  be  divided  among  his  widow  and  children,  aud  the  estate 
was  in  charge  of  the  ordinary  as  derelict,  he  was  obliged,  under  the  Act  of  1S8Q^ 
to  sell  the  whole  estate  and  deposit  the  proceeds  in  bank«  To  provide  for  this  evil, 
the  Act  of  1846  was  passed.  The  Court  had  no  power  to  interfere.  But  the  Act 
of  1846  is  restricted  to  the  particular  case  and  it  is  well  known,  in  the  history  of 
Ihe  legislation  on  this  subject,  that  an  amendment  to  extend  the  provision  to  cases  of 
intestacy  was  voted  down  almost  unanimously. 

It  is  very  apparent  that  the  legislation,  on  die  subject  of  derelict  estates,  requires 
material  revision,  but  any  irregular  interference  on  the  part  of  the  Court  will  only 
tend  to  aggravate  the  evil. 

In  the  petition  before  the  Court,  the  ordinary  requires  no  direction.  The  pro- 
visions of  the  Act  are  plain  and  simple,  and  he  has  only  to  pursue  them.  I  think 
the  petition  must  be  dismissed ;  but  I  recommend  that  an  appeal  be  taken,  in  order 
that  the  construction  of  the  Act  of  1839  may  be  authoritatively  settled. 
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estate,  as  in  this  case*  consists  of  lands  and  negroes  disposed  of 
by  the  will — ^no  executor  was  ever  supposed  entitled  to  commis- 
sions on  assenting  to  the  legacies,  or  on  delivering  orer  the  ne- 
groes, &c.  Yet  the  ordinary  claims  five  per  cent,  on  the  appraised 
value  of  the  entire  personal  estate.  When  the  provisions  of  the 
will  are  complex,  and  the  ordinary  finds  it  necessary  to  apply  to 
the  Court  of  Equity,  I  think,  as  in  the  case  of  an  administrator 
asking  aid  in  the  administration  of  assets,  the  Court  having  all 
the  parties  before  it,  should  take  charge  and  administer  the  funds, 
or  cause  distribution  to  be  made  according  to  its  decree. 

But  the  Act  of  1839,  in  allowing  five  per  cent  on  the  value  of 
the  estate,  contemplates  that  the  whole  estate  will  be  sold  by  the 
ordinary,  and  after  payment  of  debts,  the  proceeds  be  deposited 
in  bank.  It  is  a  commission  on  the  sale  and  payment  of  the  fund. 
I  have  not  before  me  the  amount  of  the  disbursements  in  debts, 
&c.,  to  be  made  by  the  ordinary.  But  I  think  the  five  per  cent, 
must  be  allowed  only  on  the  moneys  actually  received  and  dis- 
bursed by  him,  and  that  this  must  cover  all  charges  for  auction- 
eer's commissions,  &c. 

The  next  question  relates  to  the  provision  for  Mrs.  Lartigue. 
It  is  not  a  bequest  of  five  thousand  dollars,  but  a  direction  that 
the  trustee  should  receive  so  much  of  that  sum  as  should  be  ne- 
eessary  for  the  purchase  of  a  plantation,  to  be  held  "  for  her  use," 
or  that  entire  sum,  ^^if  so  much  be  necessary,''  and,  if  no  cash  is 
on  hand,  the  testator  directs  ^^  his  estate  to  be  kept  together  until 
that  sum  can  be  realised  from  the  planting  income."  If  the  di- 
rections of  the  testator  had  been  pursued,  and  at  the  expiration 
of  two  or  three  years  five  thousand  dollars  had  been  realised  from 
the  planting  income,  and  invested  by  the  trustees  in  a  plantation 
of  that  value,  it  would  seem  that  the  object  was  accomplished  and 
the  provision  satisfied.  If  the  testator  had  directed  that  two 
hundred  dollars,  if  so  much  be  necessary,  be  invested  in  the  purchase 
of  a  gold  watch  and  trinkets  for  his  daughter,  this  is  equivalent  to 
a  bequest  of  a  gold  watch,  &c.,  of  about  that  value.  The  testator 
seems  himself  to  have  contemplated  that  there  might  be  delay  in 
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ttkimng  tlie  n^oeesary  «ai(Mliit.  He  dk^ets  hk  ^^  eetate  to  be  kept 
togetiber  until  Ma<  «9um  can  be  realised  fron  die  planting  inoomew" 
I  adopt  the  eondnmon  (but  noi  witfaoot  heeitadon)  that  the  excep- 
tion mnit  be  ovemded. 

It  is  ordered  and  detareed,  that  the  debts  of  the  testator,  as  r^ 
ported,  be  paid,  and  diat  the  account  be  affirmed  <Nr  rrformed,  ao- 
cording  to  the  principles  herein  stated. 

The  complaiBftnt  appealed,  on  the  ground : 

Becanse  he  says  that  he  is  entitled  to  five  per  Cent,  commissions 
upon  the  whole  personalty  of  the  estates,  and  to  five  per  cent,  npon 
so  ranch  of  the  real  estate^of  Thomas  S.  QiUison,  as  he  sold  under 
the  order  of  the  Oourt. 

And  the  defendants,  Isadore  Lartigue  and  wife,  also  appealed : 

Because,  they  say,  they  are  entitled  to  interest  on  the  legacy 
of  $5,000  bequeathed  to  Mrs.  Lartigue  by  the  will  of  Samuel  R. 
Gillison,  and  his  Honor  erred  in  deciding  otherwise. 

Sutsofij  for  complainant. 

TrevUlej  FickUngy  for  defendants. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  Oh.  After  partial  administration  of  the  estate  of 
Samuel  R.  Gillison,  deceased,  under  his  will,  the  executor,  Thomas 
S»  Gillison,  died  intestate ;  and  the  plaintiff,  as  ordinary,  took 
eharge  of  the  estates  of  testator  and  executor,  as  derelict.  The 
appeal  on  the  part  of  the  plaintiff  involves  the  extent  of  compen- 
sation to  which  an  ordinary  is  entitled,  in  charge  of  derelict  es- 
tates of  a  testator  and  of  an  intestate.  It  is  clear  that  a  public 
officer  can  claim  no  other  compensation  for  the  discharge  of  duties 
imposed  upon  him  by  the  Legislature,  than  such  as  the  Legisla- 
ture chooses  to  allow.  Admitting  this  principle,  the  counsel  for 
the  plaintiff  insists,  in  argument,  that  under  our  Acts  of  Assem- 
bly, an  ordinary  in  charge  of  derelict  estates  is  entitled  to  five  per 
cent,  of  the  value  of  the  whole  estates ;  although,  in  this  particu- 
lar case,  the  ordinary  may  have  waived,  by  the  pleadings,  his 
title  to  five  per  cent,  on  the  realty  not  sold. 
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The  7th  section  of  the  ordinary's  Act  of  1889  (11  Stat  40) 
proiddeSy  th&t,  ^^  In  case  anj  estate  shidl  be  left  derelict,  either 
from  partial  administration  by  an  executor  or  administrator,  or  by 
reason  of  no  application  for  letters  of  administration  or  letiiers 
testamentary,  or  otherwise,  the  ordinary  of  the  district,  who  might 
be  entitled  to  grant  such  letters,  shall  collect  and  take  charge  of 
the  same  for  the  period  of  six  months ;  after  which  time,  if  admin* 
i^tration  be  not  sooner  applied  for,  he  shall  sell  the  same,  after 
due  public  notice,  either  for  cash  or  upon  a  credit  of  six  monthS| 
and  after  payment  of  the  debts  of  said  deceased,  shall  deposit^ 
in  the  Bank  of  the  State  of  South  Carolina,  or  in  some  one  of  its 
Branches,  the  -net  proceeds,  to  the  account  of  the  estate  to  which 
it  belongs ;  and  shall  file,  in  the  ofiSce  of  the  clerk  of  Common 
Pleas  of  his  district,  a  certificate  of  such  deposit ;  aad  to  the  end 
that  he  may  so  collect  such  estate  and  effects,  he  shall  have  pow«r 
to  institute  and  maintain  all  necessary  legal  proceedings ;  and  for 
the  services  aforesaid,  he  shall  be  entitled  to  five  per  cent  of  th# 
value  of  the  estate." 

The  Act  o*f  1846  (11  Stat.  357)  authorizes  the  ordinary  to  sell 
the  perishable  property  and  effects  of  derelict  estates,  without  re* 
taining  possession  of  such  perishi^ble  property  for  six  months  before 
sale ;  and  further  provides,  that  if  the  deceased  owner  of  a  derelict 
estate  has  left  a  will  disposing  of  his  estate,  the  ordinary  in  charge 
of  such  estate  shall  administer  the  same  according  to  the  provi* 
abns  of  such  will,  and  for  that  purpose,  that  he  ^'  shitU  be  invested 
with  all  the  powero  and  authorities  and  be  subject  to  all  the  liar 
bilities,  which  may  be  necessary  for  carrying  such  will  into  eiboi, 
in  the  same  manner  as  if  he  had  been  duly  nominated  and  ap- 
pointed executor  thereof.*' 

By  the  express  terms  of  the  Act  of  183 J),  wfaieh  originally  ap*^ 
plied  to  the  derelict  estates  of  testators  as  well  as  of  intestate% 
the  eompensation  to  the  ordinary  follows  the  discharge  of  pre* 
ftcribed  functions.  He  is  required  to  take  charge  of  a  derelict 
estate  for  six  months ;  then,  to  sell  the  same,  pi^y  the  debts  of  the 
deceased,  and  deposit  the  balance  of  the  proceeds  in  Bank;*' 
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*^  and  far  the  services  aforesaidj''  he  becomes  entitled  to  five  per 
cent*  of  the  yalue  of  the  estate.  The  reward  cannot  be  claimed 
where  the  services  are  not  rendered.  The  compensation  to  the 
ordinary  allowed  by  the  Act,  is  analagous  to  the  commissions  of 
an  executor.  For  receiving  the  proceeds  of  sale  and  paying  the 
flame  over  to  creditors  or  into  the  Bank,  the  ordinary  is  allowed 
to  claim  five  per  cent,  of  the  estate.  In  the  present  case,  so  far 
as  respects  the  estate  of  Thomas  S.  Gillison,  who  died  intestate, 
the  ordinary,  instead  of  selling  the  whole  estate,  paying  the  cre- 
ditors, and  depositing  the  net  balance  in  Bank,  has  filed  his  bill 
in  this  Court,  for  instructions,  making  the  distributee  of  the  estate 
a  party,  and  by  the  order  of  the  Court,  he  has  sold  so  much  of 
the  estate  only  as  was  necessary  to  satisfy  creditors.  He  has  re- 
Keved  himself  from  responsibility,  by  voluntarily  submitting  the 
administration  of  the  estate  to  this  Court.  Under  such  circum- 
stances, we  are  of  opinion  that  he  is  entitled  to  five  per  cent,  of  so 
much  of  the  estate  as  he  has  sold  and  no  more. 

The  claim  of  the  ordinary,  however,  is  principally  connected 
with  the  estate  of  the  testator,  Samuel  R.  Gillison.  His  compen- 
sation as  to  this  estate  depends  upon  the  construction  of  the  Act 
of  1846.  That  Act  is  substantially  a  repeal  of  the  Act  of  1839, 
as  to  the  services  and  compensation  of  the  ordinary,  where  the  de- 
ceased owner  of  the  derelict  estate  has  left  a  will.  The  ordinary, 
instead  of  pursuing  a  fixed  routine  of  duties  for  which  a  fixed  com- 
pensation is  given,  is  directed  to  execute  the  will  of  the  deceased,  with 
all  the  powers  and  liabilities  of  an  executor  named  by  the  testator, 
without  any  express  mention  of  compensation.  His  functions 
must  vary  according  to  the  caprice  of  testators  in  the  dispositions 
of  their  estates,  and  it  appears  reasonable  that  his  reward  should 
vary  according  to  his  services.  He  is  to  be  regarded  as  t  statutory 
eirecutor,  with  the  responsibilities  and  emoluments  of  an  ordinary 
executor.  If  the  estate  be  small  and  the  provisions  of  the  will  be 
simple,  his  trouble  and  his  remuneration  will  be  small ;  if  the  pro- 
visions of  the  will  be  complicated,  he  may  apply,  as  any  other 
executor,  to  this  Court  for  instruction ;  and  if  his  commissions  be 
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madeqtiate  compensation  for  extraordinary  services,  he  may  make 
np  an  issue  in  the  Common  Pleas,  as  other  executors,  for  extraor- 
dinary compensation. 

We  are  of  opinion,  that  by  the  fair  intendment  of  the  Act  of 
1846,  the  ordinary,  when  inyested  with  the  powers  and  liabilities 
of  an  executor,  is  entitled  to  claim  the  commissions  of  an  executor 
under  the  Act  of  1789 ;  but  that  the  pretension  is  groundless  for 
a  compensation  of  five  per  cent,  on  the  value  of  the  estate,  whidi 
is  not  received  and  disbursed.  It  was  never  supposed  that  an 
ordinary  executor  was  entitled  to  commissions  on  the  value  of  the 
estate,  real  or  personal,  delivered  to  specific  legatees. 

There  is  no  appeal  from  so  much  of  the  Chancellor's  decree 
as  refuses  to  allow  to  the  ordinary  the  auctioneer's  commissions 
which  were  claimed ;  but  to  guard  against  misconception,  it  is 
proper  to  mention,  that  the  services  as  auctioneer  were  rendered 
by  the  plaintiff  himself,  or  by  some  member  of  a  mercantile  firm 
of  which  he  was  a  partner. 

The  remaining  question  in  this  case  is  upon  the  appeal  of  the 
def^dants,  Isadore  Lartigue  and  wife,  as  to  interest  upon  the 
legacy  of  $5,000  to  Mrs.  Lartigue. 

It  is  considered  safer  to  reserve  the  decision  upon  this  point 
until  we  have  fuller  information  upon  the  facts.  Granting  that 
the  bequest  in  trust  for  Mrs.  L.  is  a  general,  pecuniary  legacy, 
and  by  the  general  rule  entitled  to  interest  from  a  year  after  tes- 
tator's death,  still  it  is  suggested  to  us,  that  circumstances  con- 
trolling the  general  rule  as  to  interest,  may  exist  as  to  this  legacy, 
at  least  as  to  a  portion  of  the  arrears.  It  is  said,  that  the  sum 
of  this  legacy  wi|S  some  time  ago  set  aside  in  the  administration 
of  this  estate,  under  the  direction  of  this  Court ;  and  that  this 
sum  has  been  since  unproductive.  This  may  bear  upon  the  interest 
for  a  time.  It  may  also  be  desirable  to  know  when  the  devisees 
of  testator  entered  upon  the  enjoyment  of  their  lands.  Inquiry 
and  report  by  the  commissioner  will  bring  out  the  facts  necessary 
to  the  final  decision  of  the  question. 

It  is  ordered  and  decreed,  that  the  circuit  deoree^be  affirmed  as 
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to  the  comf  ensation  of  the  ofdinary,  and  that  the  appeal  of  Ae 
plaintiff  be  dismissed. 

It  is  further  ordered,  that  the  cause  be  remandetf  to  the  circuit. 
Court,  so  for  as  the  claim  of  Isadore  Lartigue  and  wife  for  interest 
upon  the  legacy  to  Mrs.  Lartigue  is  concerned-;  and  that  the  com- 
missioner of  this  Court  for  Beaufort  district  be  directed  to  inquire 
and  report  as  to  all  the  facts  connected  with  said  legacy :  with 
leave  to  report  any  special  matter. 

Johnston,  Dunkin  and  Darqan,  CC,  concurred. 


Bsheoca  Thome  rA.Iiiehard  F&rdham. 

Testator  bequeathed  all  the  rest  of  his  estate  unto  R.  F.  "in  trust  for  John, 
Thomas,  Philip,  Re5$c€a,  Caroline  and  Susan  Thome,  persons  of  color,  and  thdr 
heirs,  forever."  Testator  died  in  1824 ;  and  in  1848  this  bill  was  filed  hj 
Mebeeea,  the  bUuky  mother  of  the  legatees,  John,  Thomas,  Philip,  OaroUne  and 
Susan,  who  were  the  natural  children  of  testator,  against  R.  F.,  claiming  that 
i^e  was  entitled  to  the  legacy  to  the  Rebecca,  named  in  the  will.  Her  claim 
was  resisted  in  behalf  of  Rebecca,  the  brown,  (daughter  of  Judy,)  who  was  an 
infant  at  the  date  of  thd  will,  and  whom  the  testator  also  claimed  to  be  his 
natural  child.  Upon  the  eridence  given,  and  principi^j  upon  her  own  aoti 
Recognizing  the  title  of  Rebecca,  the  brown,  and  her  long  aequiesoenoe,  hdd,  th«4 
plaintiff  was  not  entitled  to  the  legacy. 

Before  Dunkin,  Ch.,  at  Charleston^  July,  1850. 

This  case  will  be  sufficiently  understood  from  the  opinion  de- 
livered in  the  Court  of  Appeals. 

Torre,  for  appellant,  cited  Nourse  rs.  Fmch,  1  Ves.  jun.  3S8 ; 
Oardess  vs.  Careless^  1  Meriv.  884 ;  Wigram,  15 ;  4  Howard^ 
561 ;  6  Wheat.  481 ;  Hopenden  vs.  Annetfyy  2  Sch.  and  Lef. 
429 ;  2  Clark  &  Fin.  429 ;  Piekering  vs.  Skmford,  2  Ves.  jun. 
272, 581. 

Northrop^  Petigru,  contra,  cited  FaUe  vs.  Brown^  2  Hill,  Ch. 
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ftT8 ;  Lendr  ▼&  SylveBterj  1  Bail.  682 ;  lAnam  y%,  Johvsony  2 
BaU.  185;  Act  1841, 11  Stat,  154. 

The  opinion  of  the  Court  wae  deliveped  bj 

Wabdlaw,  Ch.  John  Stocks  Thorne,  by  his  last  -mil  and  tes- 
tament, executed  Angust  11,  1824,  appointed  Richard  Fordham 
executor  of  his  will,  and  after  a  specific  devise  disposed  of  his 
estate  as  follows :  ^'  All  the  rest  of  all  ray  real  and  personal  estate 
I  give  unto  Richard  Fordham,  to  he  held  in  trust  by  him  for  John, 
Xhomas,  Philip,  Rebecca,  Caroline  and  Susan  Thome,  persons  of 
eolor,  and  their  heirs  forever,  to  be  applied  to  the  sole  use  and 
benefit  of  them,  the  said  John,  Thom§0yB^Ulip,  Rebecca,  Caroline 
and  Susan."  The  testator  died  ^ne  bext  da^After  the  date  of 
his  wiIL  l^  r^        \ 

The  plaintiff  is  a  black  WQ||mijpWf^jmotbe^  legatees, 

John,  Thomas,  Riilip,  CaroliiX  ^d  SraoB,  id^o  we*  recognized 
by  the  te^»lor  as  his  natural  ^^H^^yen.  Sflern^  formerly  the 
slave  of  the  testc^r ;  was  eman^p)y^^K]{r^^  m  1811,  and  was 
afterwards  called  by  the  name  of  RebeSb^libiinie. 

Her  title  to  the  legacy  is  resisted  in  behalf  of  another  Rebec- 
ca, a  brown  woman,  sometimes  called  Rebecca  Thome  and  some- 
times Rebecca  Fordham.  Her  mother  was  Judy ;  imd  to  be  h^ 
father  seems  to  have  been  claimed  by  both  testator  and  executor. 
Judy  and  her  child  Rebecca  were  bought  as  slaves  by  the  testa- 
tor, November  18,  1817,  for  0700 ;  and  they  were  taransfeired  by 
him,  November  27,  1817,  to  his  friend  Fordham,  on  a  nominal 
eonsideration.  Rebecca,  the  brown,  was  always  practically  free ; 
and  in  1846  she  established  her  freedom  against  Fordham  in  the 
Court  of  Law,  by  process  de  hamine  replegiando.  It  seems  that 
abe  lived  in  the  family  of  the  plaintiff  in  early  life  until  March 
8,  1825,  when  she  was  removed  to  the  house  of  another  woman 
qS  color.  She  waa  maintained  and  educated  and  otherwise  treated 
afr  the  legatee,  without  any  adverse  claim,  until  about  the  time  of 
filing  this  bill,  which  was  on  April  22,  1848,  although  the  execu- 
tor has  not  paid  ov^  the  prineipal  of  this  share  of  the  estate. 
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The  plaintiff,  Rebecca,  the  black,  relies  principally  upon  the 
facts,  that,  at  the  date  of  the  will  and  of  the  testator's  death, 
which  maybe  considered  for  this  purpose  cotemporaneous,  she  had 
acquired  by  reputation  the  name  of  Rebecca  Thome,  by  which 
the  legatee  is  described  in  the  will ;  and  that  she  was  then  free, 
and  capable  of  taking  on  the  terms  of  limitation  in  the  will  to  her 
and  her  hdbrs ;  and  she  urges  that  the  other  claimant  was  not,  a^ 
the  date  of  the  will,  known  as  Rebecca  Thome,  and  that  in  fact 
she  was  a  slave,  and  incapable  of  taking  to  herself  and  her  heirs. 

The  proof  is  clear  of  the  title  of  the  plaintiff  to  freedom  and 
to  the  name  of  Thome  ;  but  it  is  not  decisive  against  the  equal 
claim,  in  these  particulars,  of  Rebecca,  the  brown. 

The  question,  whether  Rebecca,  the  brown,  was  a  free  person 
at  the  death  of  the  testator,  is  immaterial,  except  as  the  fact  may 
operate  upon  the  meaning  and  application  of  the  terms  of  the 
will  describing  the  object  of  testator's  bounty.  Granting  that  she 
was  then  a  slave,  she  might  still  be  the  person  described  in  the 
will  as  legatee,  and  until  the  Act  of  1841,  might  take  the  legacy, 
with  the  assent  of  the  executor ;  if  not  for  her  own  use,  for  the 
benefit  of  her  master ;  and  the  limitation  of  the  estate  to  Aeer«, 
where  a  slave  and  free  persons  are  named  together,  has  no  appre- 
ciable effect  in  ascertaining  the  meaning  of  the  terms  designating 
the  legatee. 

Unfortunately  for  the  plaintiff,  she  is  the  strongest  witness  for 
her  adversary.  Independent  of  her  acts  and  declarations,  it 
would  be  difScult,  probably  from  the  youth  and  obscurity  of  the 
party,  to  find  in  the  proofs,  distinct  evidence  that  Rebecca,  the 
brown,  had  acquired  the  name  of  Thome  at  the  death  of  the  tes- 
tator, although  she  had  been  so  designated  for  more  than  twenty 
years.  Immediately  after  the  death  of  testator,  namely,  August 
14, 1824,  plaintiff  gave  a  receipt  to  Fordhamfor  $15  for  the  use  of 
the  children  of  testator,  describing  therein  Fordham  as  "  trustee 
for  my  children,  John,  Thomas,  Philip,  Rebecca,  Caroline  and 
Susan  Thorne,  as  per  the  will  of  their  father,  John  S.  Thome.** 
At  the  same  time  she  signed  an  admowledgment  of  having 
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reeeiyed  from  Eordham,  ^^  troBtee  (or  the  children  of  the  late  John 
S.  Thome,  for  the  ose  of  said  children/'  yarious  articles  of  i^parel, 
a  watch,  nmlnrella,  &c.  On  Angnst  24,  1824,  she  signed  a  receipt 
to  Fordham,  ^^  trustee  for  ihe  children  of  the  late  John  S.  Thome, 
yiz :  John,  Thomas,  Philip,  Bebecca,  Caroline  and  Susan,  as  pw 
the  will  of  their  father,"  for  $102.50,  "to  pwchase  mommingfor 
the  female  children."  On  October  8, 1824,  she  gave  another  re- 
ceipt to  Fordham  as  trBstee  for  the  children  of  $50  for  their  sup- 
port; and  frcpn  November,  1824,  to  March,  1825,  she  gave 
m<mthly  receipts  of  (30  for  support  of  the  dbildren.  On  May 
10,  1825,  she  entered  into  an  agreement  with  Fordham  "  as  trus- 
tee for  the  children  of  the  late  John  Stocks  Thome''  ^'  to  attend 
to  the  ease  and  comfort  of  said  children,  viz :  John,  Thomas, 
Philip,  Bebecca,  Caroline  and  Sssan,"  in  consideration  of  (20  to 
be  paid  to  her  monthly ;  and  from  Ajuril,  1825,  until  September, 
1844,  inclusive,  she  gave  monthly  reoeipts  to  the  defendant  as 
trustee  for  Thome's  children,  at  the  rate  of  $5  for  each  of  the 
children  who  were  with  her ;  and  also  for  the  greater  pwt  of  the 
time  gave  like  receipts  of  $5  a  month  for  her  wages  in  attending 
to  the  children.  On  October  1,  1844,  she  accepted  a  conveyanoe 
for  her  life  of  a  house  and  lot  in  Boundary  street  in  this  city, 
firom  John,  Philip,  Bebecca,  the  brown,  Susan  and  Caroline, 
(Thomas  being  then  dead,)  in  and  by  which  conveyance  the  gran- 
tors designate  themselves  by  the  name  of  Thome,  and  as  children 
of  the  testator,  and  devisees  of  said  house  and  lot  under  his  will, 
and  convey  the  premises  to  their  ^^  mother,  Bebecca  Thome,"  m 
a  residence  for  life. 

Bebecca,  the  black,  is  unlettered ;  and  the  £BM3t,  that  she  » 
mentioned  in  this  deed  of  conveyance  and  in  the  earliest  receipt^ 
MS  mother  of  the  other  Bebecoa,  is  urged  as  proof  of  fraud  on 
the  part  of  the  defendant.  It  is  mere  natural,  however,  to  attri- 
bute this  mistake  to  the  ignorance  of  the  smvener.  Two  of  the 
witnesses,  Whitney  and  Addkon,  seem  to  have  fallen  into  the 
flame  error.  An  appellative  oi  kindred  is  often  bestowed  where 
th^e  is  no  consanguinity  under  4radi  ciroosistaneis  as  eziite^ )» 
16 
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this  case.  These  acts  of  the  plaintiff  having  almost  the  force  of 
an  estoppel,  with  the  additional  fact  of  her  acquiescence  for 
twenty-four  years,  are  serious  obstacles  to  her  claim.  If  the 
terms  of  the  will  describing  the  legatee  applied  certainly  to  her 
alone,  we  should  not  hold  that  the  technical  trust  between  execu- 
tor and  legatee  was  barred  by  the  statute  of  limitations  or  by 
lapse  of  time,  while  the  executor  acknowledges  that  the  legacy  is 
unsatisfied,  and  that  he  retains  in  his  hands  assets  of  the  estate 
to  the  amount  of  the  legacy.  But  much  suspicion  is  properly 
thrown  on  the  plaintiff's  case  by  her  great  delay  in  the  assertion 
of  her  claim  and  by  her  recognition  of  another's  title.  As  the 
evidence  now  stands,  the  case  may  be  regarded  as  one  of  what 
Lord  Bacon  calls  "equivocation,"  where  the  words  describing 
the  legatee  apply  equally  to  two  persons ;  and  in  that  state  of 
things  parol  evidence  is  admissible  of  the  declarations  of  the  tes- 
tator, at  least  at  the  time  of  making  his  will,  and  of  extrinsic 
facts  serving  to  point  the  application  of  the  terms  of  gift.  {Q-ard 
vs.  Needsy  2  Mees.  &  W.  149 ;  Siscocks^  vs.  BiscockSj  5  Mees.  & 
W.  868 ;  Oareles$  vs.  Careless^  1  Mer.  884.)  But  the  course  of 
the  plaintiff,  continued  for  so  long  a  time,  has  been  calculated  to 
disarm  the  adverse  claimant,  and  obstruct  her  proofk.  Who  can 
tell,  if  this  pretension  of  the  plaintiff  had  been  set  np  within  rea- 
sonable time,  while  the  witnesses  who  attested  the  will,  and  others 
who  were  .intimately  acquainted  with  the  testator's  affairs,  were 
in  life,  that  full  and  explicit  proof  of  the  title  of  Bebecca,  the 
brown,  may  not  have  been  given  ?  Claimants  are  not  to  be  en- 
couraged to  speculate  upon  the  obscurity  which  time  may  produce 
in  stale  transactions. 

The  order  in  which  the  name  of  Bebecca  is  inserted  among 
the  legatees  is  a  circumstance  not  eancltmvey  but  of  some  weight 
against  the  claim  of  the  plaintiff.  It  is  very  unusual,  in  the  enu- 
meration of  a  mother  and  her  children  to  set  down  the  name  of 
the  mother  in  the  midst  of  those  of  her  children. 

So,  too,  the  description  in  the  will,  of  Bebecca^  and  the  other  lega^ 
toes,  as  "  persons  of  color,"  is  a  pretty  strong  circumstance  against 
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the  plaintiff.  It  is  not  according  to  the  use  of  language  in  this  re- 
gion to  speak  of  one  altogether  black  as  a  person  of  color.  The  phrase 
is  almost  exclusively  applied  to  one  of  mixed  blood  and  color. 

Every  one  who  makes  a  claim  in  Court  is  bound  to  establish 
his  title  to  the  satisfaction  of  the  tribunal.  In  this  case  we  are 
not  satisfied  with  the  showing  of  the  plaintiff. 

These  views  relieve  us  from  the  determination  of  the  question 
as  to  the  effect  of  the  answer,  setting  forth  certain  declarations 
of  intention  by  the  testator,  before  and  after  making  the  wilL 

It  is  ordered  and  decreed,  that  the  circuit  decree  be  affirmed, 
and  the  appeal  be  dismissed. 

Johnston,  Dunkin  and  Daboan,  CO.,  concurred. 

Appeal  dutmissed. 


Simon  Verdier  vs.  William  B.  Foster. 

As  a  debtor,  discharged  under  the  prison  bounds  Act>  cannot  be  afterwards  ar- 
rested under  ea,  to.  for  the  same  debt,  a  bill  inequity  will,  it  seems,  lie  to  compel 
him  to  satisfy  the  debt  out  of  such  after  acquired  interests,  (choses  in  action, 
equities,  &c.,)  as  cannot  be  reached  by^.  fa.  ;  but  a  bill  for  that  purpose  must 
stato  some  specific  ftmd,  equity,  or  chose,  in  which  the  debtor  has  an  interest : 
a  general  charge  that  he  has  been  in  receipt  of  a  large  salary,  has  acquired 
property  by  marriage,  has  drawn  a  large  prixe  in  a  lottery,  and  is  now  in  the 
possession  or  enjoyment  of  the  use  of  property  of  considerable  yalue,  whioh 
cannot  be  reached  at  law,  is  insufficient. 

Bef(yre  Dargan,  Ch.,.ae  Oharlestofiy  Marchy  1850. 

This  case  was  heard  on  the  bill,  and  a  demurrer  thereto  filed 
by  the  defendant. 

The  bill  is  as  follows : 

Humbly  complaining,  show  unto  your  Honors,  your  orator, 
Simon  Verdier,  that  on  or  about  the  first  day  of  June,  A.  D.  1839, 
your  orator  issued  a  writ  of  %oi.  fa.  to  revive  a  judgment  then  of 
record  in  the  office  of  the  clerk  of  the  City  Court  of  Charleston, 
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against  WiDiam  B.  Fojster,  a  resident  of  the  city  of  CharleetoD, 
and  subject  to  the  jurisdiction  of  the  City  Court  of  the  said  city 
of  Charleston,  and  thereupon  afterwards,  to  wit,  on  the  day 

of  January,  A.  D.  1840,  recovered  judgment  against  the  said  W. 
B.  Poster  for  $457.71,  with  ifitei*eBt  on  the  principal  sum  of 
$430.71,  to  be  calculated  fr<im  the  5«h  of  Nov^nbet,  A.  D.  1819, 
which  win  more  fully  and  at  large  appear,  by  Reference  to  the 
records  of  the  said  judgment  in  the  office  of  the  clerk  of  the  said 
Court,  which  is  now  Wholly  unsatisfied.  That  immediately  after 
the  recovery  of  the  said  judgment,  your  orator  sued  out  of  the 
said  Court  a  writ  of  fi,  fa.y  directed  to  the  sheriff  of  said  Court 
to  make  the  money  thereon  according  to  law,  which  was  shortly 
after  returned  by  the  said  sheriff,  and  marked  nuUa  bona.  . 

And  your  orator  further  sheweth,  that  the  said  William  B. 
Foster  has  been  for  many  years  in  the  receipt  of  a  large  salary,  and 
has  acquired  property  by  marriage,  and  in  other  ways,  and  espe- 
cially a  large  sum  of  money  from  a  prize  in  a  lottery,  drawn 
some  time  before  the  said  proceedings  in  sci.  fa.  Were  instituted. 
And  your  orator  has  been  informed  that  tiie  said  William  is  now 
dther  in  the  possession  or  enjoyment  of  the  use  of  property  of  con- 
siderable value,  which  cannot  be  reached  by  any  process  known  to 
the  law,  but  which  is  justly  liable  for  the  debts  of  the  said  defendant. 

And  your  orator  ftirther  sheweth,  that  he  is  unable  to  compel 
die  said  defendant  to  assign  his  equitable  interests  in  the  said 
property,  because  many  years  ago  the  said  defendant  was  arrested 
by  virtue  of  a  certain  execution  of  ca.  sa.  to  enforce  his  said  orir 
ginal  judgment,  Mid  was  dischiurged  from  the  said  arrest  by 
virtue  of  certain  proceedings,  instituted  by  said  defendant,  as  an 
applicant  for  the  benefit  of  the  Prison  Bounds  Act,  whidi  were 
had  and  concl&ded  before  the  acquisition  of  the  said  prc^erty 
and  money,  herein  before  mentioned,  whereby  your  orator  is  in- 
^pable  of  again  arresting  the  person  of  the  said  defendant,  to 
eompelian  assignment  of  his  equitable  interests  in  satisfaction  of 
Ins  Said  judgment,  and  is  advised  that  he  is  altogether  remedileis 
at  law  in  the  premises. 
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And  your  orator  farther  sheweth,  that  he  has  repeatedly  ap- 
plied to  the  said  defendant  to  pay  to  him  hig  said  debt  out  of  hia 
equitable  assets,  which  your  orator  is  unable  to  discover,  with 
which  reas(Hiable  requests  your  orator  well  hoped  the  said  defenda^nt 
would  have  complied,  as  in  justice  and  equity  he  ought  to  have 
done.  But  now  so  it  is,  may  it  please  your  Honors,  that  the 
B^d  Williai]^  H^  Foster,  combining  and  confederating,  &c*,  &a, 
ke  hath  absolutely  refused  to  comply  with  such  requests,  uitder 
▼arious  pretences ;  aU  which  actings  and  doings,  pretences  aiMi 
refusals,  are  contrary  to  equity  and  good  conscience,  and  tend  to 
the  manifest  injury  and  wrong  of  your  orator  in  the  premises* 
In  consideration  whereof,  and  for  as  much  as  your  orator  oai^ 
only  have  adequate  relief  in  the  premises  in  a  Court  of  Equity, 
where  matters  of  this  nature  are  properly  cognizable  and  re^ 
Ueyable,  To  the  end  therefore  that  the  said  William  B.  Foster 
and  his  confederates,  when  discorered,  may  upon  their  several 
and  respective  corporal  oaths,  to  the  best  and  utmost  of  their 
several  and  respective  knowledge,  &c.,  full,  &c.,  answer  make  to 
all  and  singular  the  matters  aforesaid,  and  that  as  fully  and  par- 
ticularly as  if  the  same  were  here  repeated,  and  they  and  every 
of  them  distinctly  interrogated  thereto ;  and  more  especially  that 
the  said  confederates  may,  in  manner  aforesaid,  answer  and  set 
forth,  whether  the  said  defendant  has  not  the  possession  of,  or  the 
eiyoyment  of  the  use  of  any  property,  and  of  what  property,  and 
how  the  same  is  held,  in  what  manner,  and  to  what  uses  or  trusts 
the  same  may  be  held,  in  which  he  has  any  equitable  interest ; 
«ad  more  particularly  that  he  discover  and  set  forth  all  bonds, 
notes,  or  other  choses  in  action,  bank  stock,  or  shares  of  bank 
stock,  and  shares  in  the  capital  stock  of  any  and  all  incorporated 
eompanies  of  eYerj  kind  and  description,  and  of  private  or  pub* 
lie  securities  whatever,  from  which  be  derives  or  can  derive  any 
income  or  profits,  or  in  which  he  has  any  equitable  interest,  in 
whatsoever  condition,  or  in  whatsoever  names  the  same  may  be, 
and  whether  the  same,  or  the  increase  arising  there&om,  has  been 
Acquired  by  .marriage,  or  in  whatsoever  manner;  or  in  case  the 
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said  defendant  shall  have  given,  or  delivered  to  any  person  or 
persons,  any  property  of  any  description  whatsoever,  under  any 
conditions,  agreements,  or  reservations  whatever,  express  or  im- 
plied, by  which  the  said  donee  or  bailee  is  to  return  the  same  to 
the  said  defendant,  or  to  hold  or  use  the  same  in  any  way  for 
the  benefit  of  said  defendant,  whether  said  conditions,  agreements, 
or  reservations,  can  or  cannot  be  enforced  at  law  or  equity,  or 
their  observance  depends  on  the  will  and  pleasure  of  the  said 
donee  or  bailee,  that  in  such  case  the  said  defendant  shall  discover 
and  set  forth  the  same,  with  the  names  of  the  said  donee  or  bailee, 
and  the  terms  of  the  said  gift  or  bailment ;  and  that  the  said 
use,  income,  profits,  stocks,  shares,  and  private  and  public  securi- 
ties, and  other  equitable  interests,  may  be  rendered  available  for 
the  payment  and  satisfaction  of  your  orator's  just  claims,  as 
aforesaid.  And  that  the  said  defendant  may  be  compelled  to 
discover  and  set  forth,  and  assign  all  his  estate  and  interests, 
both  in  law  and  in  equity,  or  so  much  thereof  as  may  be  sufficient 
for  that  purpose ;  and  that  your  orator  may  have  such  further  or 
other  relief  in  the  premises,  as  the  nature  and  circumstances  of 
the  case  may  require,  and  to  your  Honors  shall  seem  meet. 

May  it  please  your  Honors  to  grant  unto  your  orator  a  writ  of 
subpoena,  &c. 

Dabgan,  Ch.  The  discharge  of  a«  insolvent  debtor  under  the 
Prison  Bounds  Act,  (Act  of  1788,)  has  the  effect  of  exempting 
such  debtor  from  being  again  arrested  by  capias  on  the  same 
case,  or  under  the  same  judgment,  except  where  the  debtor  has 
committed  a  fraud  in  the  manner  of  obtaining  his  discharge. 
Though  his  body  is  exempted  from  arrest,  his  subsequently  ac- 
quired property  is  still  liable  for  the  debt,  if  the  same  be  not 
satisfied  with  the  effects  assigned.  Visible  or  tangible  property 
thus  acquired  is  liable  to  be  taken  under  a  fieri  facias  for  the 
satisfaction  of  so  much  of  the  debt  as  still  subsists ;  but  choses  in 
iiction  and  equities  cannot  be  reached  by  this  process ;  and  aa 
they  cannot  be  readied  by  a  cdpiaSy  on  account  of  the  exempti(»i 
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arising  from  the  discharge,  it  follows  that  they  can  only  be  reach- 
ed by  the  intervention  of  this  Gonrt.  Where  there  are  choses  in 
action  or  equities,  a  resort  to  this  jurisdiction  would  not  only  be 
proper,  but  would  in  fact  be  the  only  effectual  means  of  relief. 

But  the  complainant  must  make  out  a  proper  case  for  the  in- 
terference of  the  Court.  He  must  make  out  some  specific  equity. 
He  must  charge  that  the  defendant  owns  some  particular  chose, 
or  that  he  has  made  some  specific  disposition  of  his  assets,  by  way 
of  trust,  for  the  avoidfuice  of  his  debts  ;  or  that  he  has  some  in- 
terest in  a  specific  fund  or  estate.  He  will  not  be  permitted  to 
speculate  upon  the  jurisdiction  of  the  Court  on  a  mere  hypothesis. 
All  that  the  complainant  charges  in  this  bill  may  be  true,  and  yet 
he  may  be  entitled  to  no  relief.  He  charges  that  the  defendant 
has  been  in  the  receipt  of  a  large  salary,  that  he  has  drawn  a  lot- 
toy  prize,  and  that  he  has  acquired  property  by  his  marriage.  He 
does  not  say  how  large  the  salary  or  the  prize ;  nor  that  any  of 
the  money,  or  the  investments  thereof,  now  remain  in  the  hands 
of  the  defendant  or  under  his  control,  nor  how  they  they  are  in- 
vested. He  does  not  show  what  property  the  defendant  has  ac- 
quired by  his  wife,  of  what  it  consists ;  whether  settled  on  his  wife, 
or  liable  for  the  husband's  debts,  or  whether  it  is  now  in  his  hands. 
In  fine,  taking  all  that  he  says  to  be  true,  he  does  not  show  tiiat 
there  is  in  existence  any  property  or  fund  which  the  jurisdiction 
of  this  Court  can  reach  for  the  satisfaction  of  his  debt.  Until  he 
makes  some  such  specific  allegations,  I  do  not  think  that  the  de- 
fendant is  bound  to  answer. 

It  is  ordered  and  decreed,  that  the  demurrer  be  sustained,  and 
that  the  bill  be  dismissed. 

The  complainant  appealed,  on  the  grounds : 

1.  That  it  is  expressly  charged  in  the  bill  of  complaint  that  the 
defendant  was  in  the  possession  or  enjoyment  of  the  use  of  pro- 
perty of  considerable  value,  which  cannot  be  reached  by  any  pro- 
cess known  to  the  law,  but  which  is  justly  liable  for  the  debts  of 
the  defendant. 

2.  That  the  Chancellor  erred  in  considering  that  the  right  of 
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tke  oomplainant  to  a  discorery  woidd  be  affected  by  Ymohs^rpBg, 
more  particularly  than  he  baa  done,  what  was  the  amount  of  the 
salary,  or  lottery  prize,  or  the  manner  in  ir hidi  the  property  of  the 
defendant,  acquired  by  marriage,  was  settled ;  wh^!i  it  is  snffi- 
eiently  shown  that  there  is  property,  of  which  the  defendant  has 
tke  use  and  enj<^mei%t,  secured  m  some  way  unknown  to  the 
oomplainant,  from  las  ezeontion,  and  his  interest  in  which  the  de* 
fendant  cannot  be  comipelled  to  assign  at  law. 

8.  That  the  discovery  prayed  for  by  the  complidnant  is  not  a 
general  discovery  by  way  of  speculation  upon  the  jurisdiction  of 
die  Court,  but  k  of  such  property  as  the  defendant  is  charged 
as  actually  deriving  income  from ;  and  that  when  the  right  of 
the  complainant  to  satisfaction  is  sufficiently  stated,  and  the  in- 
adequacy of  his  remedy  at  law  is  shown,  the  fs^  that  the  defen- 
dant has  so  secured  his  property,  that  its  situation  cannot  be 
discovered  by  the  complainant,  except  by  the  aid  of  this  Court, 
affords  sufficient  ground  for  equitable  relief;  and  the  dismissing 
of  the  bilVfor  such  a  reason  would  be  an  encouragement  to  the 
ingenuity  of  the  fraudulent. 

4.  If  a  discovery  in  such  cases  be  refused  by  the  Court,  a  tnat- 
dulent  debtor  who  had  been  discharged  from  the  liability  to  arrest 
under  a  capias  ad  satufaoiendum  in  any  particular  suit,  or  a 
female  against  whom  a  capias  ad  satisfc^ciendum  cannot  be^ued, 
would  be  able  to  enjoy  any  amount  of  property,  the  mode  of  in- 
vesting which  could  be  concealed  from  the  creditor. 

Northrop^  for  appellant. 
Campbell^  contra. 

Per  Curiam.  This  Court  concurs  in  the  decree  of  the  Chan- 
cellor^ which  is  confirmed  and  the  appeal  dismissed ;  and  it  is  so 
ordered. 

Johnston,  Dunkin,  Dargan  and  Wardlaw,  CC,  concurring. 

Appeal  dismissed. 
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W.  M.  Lawteny  executor ,  tb.  Btnj.  F.  ffuni  et  at. 

Deyise  of  plantation  '*and  all  th«  bUtos  nsmally  used,  attached  and  belonging  to 
the  said  plantation :"  to  the  plantation  were  attached  and  belonged  a  number  of 
slaTes  used  in  agriooltoral  operations : — ffeld^  that  the  deyise  did  not  embrace 
Bome  carpenters  aad  boai-hands,  who  had  their  cabine,  ftunffies  and  patches  on 
the  plantation,  but  were  generally  employed  elsewhere. 

Where  the  context  of  the  will  affords  no  contrary  indication,  the  terms  desoriptiye 
of  the  subject  of  gift,  must  be  understood  in  their  strict  and  primary  sense,  if  a 
subject  be  fbund  to  which  the  words  so  interpreted  apply ;  and  in  such  a  case  the 
ieaemB  of  gift  tamnot  be  made  to  embraoe  anetiier  subject  in  a  secondary  or  de- 
fleeted  sense. 

Testator  purchased  slayes  from  his  son-in-law,  which  were  under  mortgage  to  Mr 
cure  a  debt  of  the  son-in-law,  for  which  testator  was  liable  as  his  surety :  Tes- 
tator afterwards  bequeathed  the  slaves  to  his  daughter,  wif^B  of  son-in-law,  to 
her  sole  and  separate  um,  ke : — ffeld,  that^  as  between  the  daughter  and  other 
legatees  of  testator,  the  debt  for  which  testator  was  liable  as  surety  df  aoa* 
in-law  and  for  which  the  slayes  were  under  mortgage,  was  not  ehargeable  spa- 
cifically  upon  the  slayes,  but  generally  upon  the  whole  estate  of  testator. 

In  case  of  dispute  between  client  and  counsel  as  to  the  amount  of  compensation, 
the  Chancellor  is  not  bo«id,  but  may  order  an  issue  at  law ;  he  should  not,  how- 
•yer,  leaye  to  the  deterauiatioB  of  the  law  Cowi  the  queetioii  which  party  shall 
be  liable  for  fees  that  are  reasonable. 

Before  DuNKnr,  Ch.  at  Charlestonj  June,  1850. 

.  The  former  branch  of  this  oause  is  reported  4  Strob.  Eq.  1. 

The  cause  came  on  upon  exceptions  to  the  master's  report^  lODh 
der  the  inquiry  that  was  directed.  So  much  of  the  report  of 
June,  1850,  as  relates  to  the  questicms  considered  in  the  Court  of 
Appeals,  is  as  follows : 

''By  the  appeal  decree  in  this  case,  filed  Ist  February,  1850, 
^  the  disputed  point  whether  the  carpenters,  Ben,  Hector,  Mau« 
rice,  Paul,  Little  Ben,  and  John,  and  the  slo<^  hands  and  boat* 
man,  Nat,  Phil,  Jim,  Joe,  Steward,  and  Jade,  are  part  of  the 
negroes  devised  to  Mrs.  Golburn,  or  of  the  residuary  estate,  is  re- 
ferred back  to  the  master  to  take  further  testimony.  As  to  the 
extent  and  quantity  of  land  devised  to  Mrs.  Colbum,  under  the 
devise  of  Tibwin,  the  same  is  also  referred  back  to  the  master  for 
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further  information ;  and  it  is  ordered,  thajb  a  survey  and  plat  of 
all  the  lands  claimed  as  belonging  to  Tibwin,  be  made  for  the  in- 
formation of  the  Court.'  Under  this  order,  I  have  been  attended  at 
several  references  by  the  solicitors  of  Mrs.  Hunt  and  family,  and 
of  Mrs.  Colbum  and  child,  but  no  further  testimony  has  been 
taken,  except  the  examination  of  Mr.  Moisson,  which  is  herewith 
filed. 

"  As  respects  the  first  point  sent  down  to  me,  whether  the  car- 
penters, sloop  hands  and  boatmen,  are  part  of  the  devised  to  Mrs. 
Colburn,  or  are  residue,  I  have  already  reported,  and  a  more  care- 
ful and  minute  examination  of  the  testimony  has  not  tended  to 
change  my  first  judgment.  To  support  the  position  that  these 
negroes  are  residue,  that  part  of  the  testimony  is  chiefly  relied 
on  whi6h  proves  that  Mr.  Mathewes  moved  his  force  of  carpenters 
from' place  to  place,  and  from  country  to  town,  to  suit  the  exigen- 
cies of  his  difierent  plantations  and  his  town  property,  and  that 
the  sloop  hands  and  boatmen  were  also  indifferently  employed  in 
the  service  of  all  the  plantations :  it  is  therefore  contended,  that 
they  can  in  no  wise  be  brought  within  the  words  of  the  will,  *  usu- 
ally used,  attached  and  belonging  to  the  said  house  and  planta- 
tions.' I  cannot  see  the  force  of  the  argument,  and  ^in  constru- 
ing this  clause  of  the  will,  I  think  the  words  of  qualification  are 
to  be  referred  to  those  uncertain  and  not  well  defined  matters  of 
plantation  furniture,  which  the  testator  speaks  of  as  *  every  other 
thing.'  I  do  not  think  that  the  words  of  qualification  can  be 
made  to  go  further.  I  attach  great  importance  to  the  doriiiciliary 
arrangements  of  these  negroes, — that  they  had  families  at  Tib- 
win — that  their  garden  patches  were  there — and  in  the  case  of  the 
boatmen,  that  by  reason  of  their  frequent  absence,  Mr.  Mathewes 
had  their  patches  cultivated  and  kept  in  order  for  them.  I  think 
it  an  important  point,  also,  that  they  were  on  the  allowance  list 
at  Tibwin,  and  I  find  accordingly,  that  Ben,  Hector,  Maurice, 
Paul,  Little  Ben,  John,  Nat,  Jim,  Phil,  Joe,  Stewart,  and  Jack, 
are  not  residue,  but  that  they  pass  under  the  devise  to  Mrs.  Col- 
bum. 
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"  The  appeal  decree  says :  *  That  the  plantation  and  negroes 
called  Thompson's,  are  to  be  considered  part  of  Mrs.  Colbum's 
portion,  under  the  will,  and  liable  to  contribution  for  the  debts 
equally  with  the  i^t,  and  that  the  money  owing  for  the  said  pro- 
perty is  to  be  considered  the  proper  debt  of  the  testator,  so  far  as 
the  creditors  are  concerned.  But  it  is  referred  to  the  master  to 
ascertain  and  report  whether,  as  between  Mrs.  Hunt  and  Mrs. 
Colbum,  said  debt  is  chargeable  specifically  upon  said  land  and 
negroes  or  upon  testator's  whole  estate.' 

^'  In  this  matter  I  have  also  had  the  solicitors  of  the  parties  be- 
fore me  at  several  references,  and  the  deed  of  August  21,  1847, 
was  submitted.  It  is  insisted,  on  behalf  of  Mrs.  Hunt  and  child- 
ren, that  by  virtue  of  this  deed,  Mr.  Colbum  received  from  Mr. 
Hathewes  the  proceeds  of  notes  to  the  amount  of  $7,795  for  the 
purpose  of  paying  up  in  full  the  bonds  known  as  Broughton's, 
Huger,  Pringle  and  Ball's,  but  that  he  failed  so  to  apply  the 
funds ;  that  Colbum  being  in  this  way  indebted  to  Mathewes,  in 
the  above  amount  of  $7,795,  as  the  deed  recites,  conveyed  to  him, 
Mathewes,  the  negroes  Joe,  Polly,  Liddy,  Nanny,  Caroline,  Amy,' 
Die,  Chaplin,  Caesar,  Bella,  Paul,  Fanny,  August,  July,  Abraham, 
Sarah,  Liddy,  Maria,  Thompson,  Henrietta,  and  Zacharias,  as 
his,  B.  P.  Colbum's  property,  when,  in  fact,  they  were  not,  inas- 
much as  Joe,  Polly,  Liddy,  Nanny,  Caroline,  Amy,  Die,  and  Chap- 
lin, were  under  mortgage  to  E.  C.  Huger,  administratrix  of  John 
H.  Huger, — Caesar,  Bella,  Paul,  Fanny,  August,  July,  Abraham, 
Sarah,  Liddy,  Maria,  Wanetta,  (who,  Mr.  Colbum  admits,  is  the 
same  a£  Henrietta,  mentioned  in  the  deed,)  and  Thompson,  (bom 
after  the  date  of  the  mortgage,)  under  mortgage  to  S.  M.  Pringle, 
and  Zacharias,  under  mortgage  to  the  executor  of  Isaac  Ball. 
Now,  therefore,  as  all  the  negroes  conveyed  by  the  deed  of  21st 
August,  1847,  are  yet  unpaid  for,  and  payment  is  now  sought 
from  the  estate  of  Mathewes,  the  point  raised  on  behalf  of  Mrs. 
Hunt  and  children  is,  that  the  mortgaged  property  should  be  first 
exhausted  in  relief  pro  tanto  of  Mathewes.  It  is  tme  that  these 
twenty-three  negroes,  (those  mentioned  in  the  deed,)  have  never 
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been  taken  into  the  eBtate^— th«4  the  ezee»top  deelined  t&  take  pos- 
■eflsion  of  them  because  of  the  poet-nuptial  marriage  eettlemeiit, 
and  that  they  hare  been,  and  stilt  are,  in  the  posseesion  of  Cot-- 
bom  and  wife.     In  the  deed,  (of  August,  1847,)  it'ie  set  forth, 
that  Mathewes  is  to  be  the  purchaser  of  the  Thompson  land  and 
Aegroes,  and  to  hold  them  in  trust,  &e.,  under  the  trusts  and  pro- 
visions of  the  ante-nuptial  settlement,  and  it  is  contended  that  the 
hem  in  Mathewes's  will  in  the  matt^  of  the  Thompson  lands  and 
negroes,  does  not  purport  to  dispose  of  them  as  a  part  of  his 
estate,  that  he  had  no  right  to  do  so-^the  devise  is  an  anterior 
clause,  and  this  part  of  the  will  is  only  a  declaration  of  certain 
conditions  precedent  in  relation  to  said  devise.     That  the  answer 
of  Colburn  and  wife  denies  there  bwng  any  question  of  election — 
that  the  decree  of  Chancellor  Dunkin  overrules  the  answer,  and 
in  his  decree  on  circuit,  determines  that  it  is  a  case  of  election, 
that  Colburn  and  wife  have  not  elected.     In  this  behalf,  I  ind 
that  both  the  circuit  and  appeal  decrees  determine  that  Mr.  Ma- 
thewes did  treat  the  Thompson  land  and  negroes  as  his  property. 
The  words  of  Chancellor  Dunkik,  in  speaking  of  this  matter  on 
circuit,  are :  ^  Clearly,  this  is  the  language  of  a  man  expressing 
his  intention  to  dispose  of  property  as  his  own,  because  he  had 
purchased  and  paid  for  it,  although  he  admitted  the  equitable  in- 
terest to  be  in  others.     It  is  the  assertion  of  a  proprietor's  will, 
and  acquiescence  is  secured  by  a  strong  sanction."     I  find  further, 
that  it  is  manifestly  to  the  interest  of  Mrs.  Colburn  and  her  child, 
that  they  elect  to  take  under  the  will — that  Mrs.  Colburn  does  so 
elect,  and  that  Mr.  J.  S.  Colburn,  the  trustee  under  the  original 
deed  of  marriage  settlement,  concurs  with  me  in  the  opinion,  that 
it  is  to  the  interest  of  the  infant  that  she  also  take  under  the  will, 
as  to  the  mortgage  debts  of  the  Thompson  negroes. 

"  I  have  but  little  doubt  that  when  Mr.  Mathewes's  debt  shall 
have  been  fuUy  paid,  Colburn  will  be  found  a  debtor  to  the  estate; 
but  I  cannot  see  how  his  individual  debt  can  be  charged  against 
his  wife's  separate  estate.  In  how  far  the  estate  of  Mathewes  pay- 
ing these  debts  will  be  subrogated  to  the  rights  undw,  and  the  fr^ 
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teotion  of  the  mortgages,  is  a  question  which  depends  yerj  much 
upon  whether  Mr.  Mathewes  has,  or  has  not,  by  his  own  act,  made 
the  debt  exclusively  chargeable  on  his  estate,  and  that  being  a 
naked  question  of  law,  is  more  properly  with  the  Court. 

"  It  only  remains  now  to  consider  the  objection  to  Teadon  It 
Macbeth's  bill  for  professional  services,  the  exceptions  put  in  te 
Mr.  Rhett's  accounts,  and  the  question  of  costs.  The  objections 
urged  against  the  bill  of  Teadon  k  Macbeth  are  so  numerous  that 
it  will  be  necessary  to  consider  them  seriatim.  Before  taking  np 
the  accounts  of  Yeadon  k  Macketh,  it  may  be  well,  however,  to 
notice,  that  generally  in  the  matter  of  the  executor's  account,  the 
devisees,  S.  B.  Hunt  and  children,  objected  to  all  items  not  within 
four  years  of  the  testator's  death,  as  being  by  law  inadmissable. 
They  object  also  to  all  charges  not  established  by  law,  and  claim 
that  they  must  be  sustained  before  a  jury.  They  object  to  all 
fees  for  the  litigation  by  Mr.  Lawton,  as  beyond  his  competency, 
and  not  designed  for  the  benefit  of  the  estate.  But,  as  the  order 
of  the  Chancellor,  made  this  dsy,  directs  me  to  file  my  report  by 
Monday,  in  the  matter  of  the  two  important  questions  sent  down 
to  me  by  the  Appeal  Court,  I  must  suspend  further  consideration 
of  these  account's  to  another  report." 

DuNKiN,  Ch.  At  an  early  period  of  these  proceedings,  an  or* 
der  had  been  made  requiring  the  creditors  of  the  estate  to  estab- 
lish their  demands  before  the  master.  On  81st  January,  1850, 
the  report  of  Mr.  Laurens  i^as  filed,  setting  forth  a  statement 
of  the  debts  and  legacies  as  established.  To  this  report  excep- 
tions were  filed  on  the  same  day  by  the  solicitor  in  behalf  of 
Mrs.  Hunt. 

The  decree  of  the  Court  of  Appeals,  filed  1st  February,  1850, 
adverts  to  this  report  as  having  been  referred  to  in  argument,  but 
which  was  not  produced.  In  the  decretal  order,  it  is  declared, 
"  that  the  creditors  who  have  proved  their  claims  before  Mr.  Lau- 
rens, and  against  whose  claims  no  exceptions  are  filed,  have  m 
right  to  immediate  payment  by  sale,^  &e. 
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Further  inquiry  was  directed  as  to  the  carpenters  and  boat 
hands,  and  also  as  to  the  extent  of  Tibwin,  and  whether  the 
Thompson  debt  was,  as  between  Mrs.  Hunt  and  Mrs.  Colbum,  to 
be  charged  specially  on  those  lands  and  negroes  or  upon  testator's 
whole  estate.  On  these  matters  the  master  has  now  submitted  his 
report,  to  which  exceptions  have  been  filed,  and  these  exceptions 
it  is  proposed  first  to  consider.  No  part  of  the  case  has  been  so 
embarrassing  to  me  as  the  inquiry  whether  the  carpenters  and 
sloop  hands  pass  under  the  devise  of  Tibwin  and  its  appurtenances. 
The  general  scheme  of  the  testator  seems  to  have  been,  after  pro- 
viding for  the  payment  of  his  debts  and  legacies,  to  dispose  of 
his  estate  equally  between  his  two  daughters  and  their  families. 

To  Mrs.  Hunt  he  gave  the  house  in  Washington  street,  Milton 
Ferry  and  three  plantations,  together  with  the  appurtenances  of 
the  plantations  and  ferry.  To  Mrs.  Colburn  are  given  the  house 
in  Charlotte  street,  with  the  slaves,  furniture,  &c.,  used  in  the  said 
house,  and  three  plantations,  with  the  appurtenances  thereof :  and 
by  the  final  disposing  clause  of  his  will,  he  directs  the  rest  and 
residue  of  his  estate  to  be  equally  divided  between  Mrs.  Hunt  and 
Mrs.  Colburn,  subject  to  the  trusts  and  limitations  therein  before 
declared,  of  the  specific  property  devised  and  bequeathed  to  them 
respectively.  The  inquiry  is,  whether  the  carpenters  and  sloop 
hands  pass  under  the  terms  of  the  specific  bequest  to  Mrs.  Col- 
burn, or  constitute  a  part  of  the  residue,  and  are  therefore  divi- 
sible between  the  daughters  in  equal  proportions.  The  testator 
owned  a  plantation  on  Santee  riv*r,  called  Pleasant  Meadows, 
four  inland  plantations,  not  far  from  the  32  mile  house,  in  St. 
James  Santee,  called  Tibwin,  Mildam,  Springfield  and  Thomp- 
sons, and  a  farm  five  miles  from  the  ferry,  called  Snee  farm. 
These,  with  Milton  ferry  and  the  town  houses,  were  the  principal 
objects  of  the  devises.  Tibwin,  as  the  Court  understands,  was 
the  original  country  residence  of  the  testator,  and  so  continued 
till  his  death.  To  Mrs.  Colburn  he  devises  and  bequeaths  the 
Charlotte  street  house,  and  his  plantations,  Mildam  and  Tibwin, 
with  a  tract  of  land  called  Flatfield,  ^^and  all  the  slaves,  cattle> 


Digitized  by 


Google 


APPEALS  IN  EQUITY.  289 

Charleston,  January,  1862. 

hogs,  horses,  mules,  sheep  and  poultry,  and  the  tools,  utensils^ 
flats,  boats,  furniture,  carts,  wagons,  and  every  other  thing  usual^^ 
tLsedy  attached  and  belonging  to  the  mid  house  and  plantations." 
The  devise  to  Mrs.  Hunt  is  in  the  same  terms.  On  the  part  of 
Mrs.  Colbum,  it  is  insisted  that  the  carpenters  and  sloop  handa 
fall  within  the  foregoing  description.  There  are  six  carpenters^ 
to  wit :  Hector,  Ben,  Paul,  Maurice,  Little  Ben  and  John  ;  and 
six  sloop  hands,  to  wit :  Nat,  Cim,  Phil,  Joe,  Steward  and  Jack. 
Several  witnesses  were  examined,  and  there  is  no  material  discre- 
pancy in  their  testimony.  Tibwin  was  the  original  settlement, 
and  the  carpenters  were  originally  of  the  Tibwin  gang.  But  they 
worked  at  their  trade,  and  they  were  employed  by  the  testator 
wherever  such  work  was  to  be  done.  In  the  winter  they  were 
employed  at  his  several  plantations  in  the  country. 

In  the  spring  they  came  to  Snee  farm  or  worked  at  Milton 
ferry,  and  in  the  summer  they  were  hired  out  in  town,  or  other- 
wise employed  by  the  testator.  It  is  impossible  to  say  that  they 
were  "slaves  usually  used"  at  Tibwin,  or  especially  necessary  for 
that  plantation.  As  to  employment,  they  were  attached  to  no 
plantation,  but,  as  expressed  by  one  of  the  witnesses,  they  were  a 
gang  of  mechanics,  detached  from  the  workers  of  the  plantation. 
And  so  of  the  sloop  hands.  The  sloop  itself  is  admitted  to  have 
been  part  of  the  residue,  and  has  been  so  treated.  The  sloop 
and  the  hands  attached  to  her,  were  employed  during  the  testa- 
tor's life  time  in  bringing  his  crop  to  market,  and  perhaps  more 
usually  in  bringing  wood  to  town  for  Milton  ferry.  Although, 
then,  neither  the  carpenters  nor  the  sloop  hands  were  usually  used 
at  Tibwin  plantation,  do  they  "belong"  to  the  Tibwin  gangt 
The  master  has  so  concluded,  and  from  several  considerations 
which  are'  fully  stated  in  his  report,  without  being  entirely  satis- 
fied with  his  conclusions,  I  am  not  prepared  to  sustain  the  excep- 
tion. An  additional  consideration  certainly  has  weight  with  me. 
These  negroes  constituted  a  very  valuable  portion  of  the  testator's 
estate,  and  could  scarcely  have  escaped  his  attention.  If  they 
were  not  considered  by  him  among  the  slaves  belonging  to  the 
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^nbwin  gang,  he  has  made  no  specific  disposition  of  them*  When 
'he  was  so  thoughtful  as  to  provide  for  the  comfort  of  Gapt.  Nat 
and  old  Patty  at  Tibwin,  and  of  old  Anne,  the  poultry  woman 
and  nurse,  at  Snee  farm,  it  is  difficult  to  suppose  that  he  should 
hare  forgotten  the  carpenters  or  boat  hands,  or  having  thought  of 
them,  should  hare  left  their  disposition  to  doubtful  interpretation. 
It  is  said,  however,  that  to  give  these  slaves  to  Mrs.  Colbum,  ex- 
clusively, destroys  the  equality.  The  master  reports  otherwise. 
But  the  intention  to  make  an  equal  division,  (although  it  has  been 
-- assumed  by  the  court  as  likely,)  is  not  deducible  from  the  instru- 
ment itself.  It  is  scarcely  warrantable  to  resort  to  evidence  dehors 
the  will,  for  the  purpose  of  showing  an  intention  to  create  equality, 
and  then,  by  evidence  of  the  same  character,  to  show  that  the 
supposed  intention  would  be  defeated  by  the  construction  adopted. 
This  exception  is  overruled. 

And  so  in  relation  to  the  extent  of  land  devised  to  Mrs.  Col- 
burn,  under  the  designation  of  Tibwin,  and  the  Thompson  debts, 
80  called,  the  exceptions  are  overruled.  The  exceptions  to  the 
master's  report  on  the  accounts  of  the  executor  are  overruled,  ex- 
cept in  relation  to  the  matters  now  about  to  be  considered. 

Among  the  debts  of  the  testator,  which  the  master,  by  his  re- 
port of  3l8t  January,  1850,  recommended  to  be  paid,  was  an 
amount  of  $2,620.87,  due  to  various  legal  gentlemen  for  profes- 
sional services  rendered  to  the  testator  in  his  life  time.  Of  these, 
one  is  a  debt  to  Messrs.  Yeadon  &  Macbeth,  amounting  to  $680, 
and  another  to  J.  S.  Rhctt,  Esq.,  of  $609.12.  To  this  report, 
the  defendant,  Mrs.  Hunt,  through  her  solicitor,  excepted  as  t^ 
the  demand  of  Mr.  Rhett,  but  not  as  to  that  of  Messrs.  Yeadon 
k  Macbeth,  or  those  of  the  other  gentlemen.  It  is  hardly  neces- 
sary to  say  that  the  subsequent  decree  precludes  all  inquiry  in 
relation  to  many  parts  of  the  report  to  which  no  exceptions  were 
taken.  The  testator  died  in  July,  1848.  Towards  the  close  of 
that  year,  the  bill  of  the  executor  was  filed,  and  in  May,  1849, 
an  order  was  entered  to  restrain  the  creditors  from  prosecuting 
their  demands  at  law.     A  bill  was  filed  during  that  year  by  some 
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of  the  devisees,  against  the  executor.  This  latter  bill  was  dis- 
missed on  the  23d  April,  1849.  On  the  27th  March,  1850,  the 
master  paid  to  Yeadon  &  Macbeth,  for  their  costSy  on  the  bill  filed 
by  the  executor,  the  sum  of  $311  25,  and  $35  costs  on  what  is 
called  the  cross  bill.  In  auditing  the  executor's  accounts,  the 
master  allows  him  credit  for  the  sum  of  $1,330  paid  to  Messrs. 
Yeadon  &  Macbeth  for  professional  services  and  advice  given  and 
rendered  to  the  executor,  between  August,  1848,  and  February, 
1850.  To  the  bill  of  costs  of  Messrs.  Yeadon  k  Macbeth,  $346 
25  ;  to  the  credit,  $1,330,  thus  given  to  the  executor ;  and  to  the 
account  of  Mr.  Rhett,  the  solicitor  of  Mrs.  Hunt  objected,  as  is 
set  forth  in  the  latter  part  of  the  master's  report  of  the  28th  June, 
1850.  On  the  subject  of  the  bill  of  costs,  in  the  circuit  decree  of 
April,  1849,  no  order  was  made  in  relation  to  the  payment  of 
costs.  No  subsequent  order  was  brought  to  the  notice  of  the 
Court.  Certainly,  the  master  had  no  authority  to  apply  any  part 
of  the  funds  in  his  hands  to  that  effect,  without  a  special  order. 
It  is  suggested  in  one  of  the  exceptions,  that  part  of  the  charge 
allowed  was  for  maintaining  the  interests  of  the  executor  against 
those  of  the  dievisees.  The  master  has  not  reported  on  the  objec- 
tion as  to  costs,  and  it  must  be  referred  back  to  him  to  report  on 
that  subject. 

In  reference  to  the  credit  of  $1,330,  the  defendants,  Mrs.  Hunt 
and  family,  object,  and  insist  on  their  right  to  an  investigati<m  of 
the  claim  before  a  jury.  And  they  insist  on  the  same  course  in 
relatioii  to  the  claim  of  Mr.  Rhett.  In  reference  to  the  claim  of 
Mr.  Rhett,  my  opinion  has  always  been,  (and  I  have  acted  upon 
that  opinion,)  that,  whenever  a  controversy  arises  between  a  soli- 
citor of  the  Court  and  a  suitor,  in  reference  to  the  value  of  his 
services,  beyond  the  amount  prescribed  in  the  fee  bill,  the  matter 
should  be  referred  to  a  jury.  The  inexpediency  of  any  other 
course  seems  to  me  too  obvious  to  require  comment.  Although 
that  is  not  precisely  the  inquiry,  in  reference  to  the  credit  allowed 
to  the  executor,  the  same  principle  is,  to  a  great  extent,  involved. 

It  is  ordered,  that  an  issue  be  made  up  in  the  nature  of  an 
16 
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action  of  assompfflt,  in  which  J.  S.  Rhett,  Esq.,  shall  be  tlie  plwi- 
iiff,  asd  executor  of  Wm.  Mathewes^  deceased,  defendant,  (Uie 
defence  to  be  condocted  bj  Mrs.  Hunt  and  family,)  in  whidi  the 
fequiry  shall  be,  as  to  the  amount  due  to  the  said  J.  S.  Rhett, 
Jhq.,  on  the  account  filed  with  the  master.  And  tliat  an  issue  be 
also  made  up,  in  whidi  the  executor  of  Wm.  Mathewes,  deceased, 
AM.  be  plwitifi*,  and  Mrs.  Hunt  and  family  defendants,  the  ob- 
jects of  which  issue  shall  be,  to  ascertain  the  amount  which  was 
due  on  account  of  the  estate  dP  the  testator  to  Messrs.  Yeadon  k 
Macbeth,  on  their  demand  of  thirteai  hundred  and  thirty  dollars, 
which  is  allowed  as  a  credit  by  the  master  in  passing  the  execu- 
te's aocowat,  the  nature  of  the  issue  being  as  for  money  laid  out, 
expended  and  paid  for  the  use  of  the  estate,  that  the  said  issu^ 
be  tried  in  the  Court  of  Common  Pleas  for  Gharlest(m  district, 
4^  that  ihe  {^residing  Judge  be  respectfully  requested  to  certify 
t]pke  verdict  to  this  Court. 

On  all  other  points  not  specially  reserved,  the  report  of  the 
Hkaster  is  confirmed  and  made  tit^  judgment  of  the  Court :  and  lie 
having  repcnrted  that  it  is  for  the  advantage  of  the  infant,  Mary 
Anna  Mathewes  Colburo,  to  take  the  provisions  made  by  the  will 
in  her  behalf,  it  is  ordered  that  the  said  master  make  the  election 
accordingly. 

Mrs.  Hunt  and  the  executor  appealed. 

B,  F.  Hwnty  for  Mrs.  Hunt. 

Yeadofty  Rhett,  contra. 

The  opinion  of  the  Gomt  was  delivered  by 

Warblaw,  Ch.  One  of  the  questions  presented  by  this  aj^eal 
is,  whether  the  carpenters  and  boat  hi^ds  of  the  testator  pass 
niMler  the  following  dei^e :  ^'  I  give  to  my  daughter,  Ann  Ashl^ 
Oolbum,  for  and  during  the  term  of  her  natural  life,  without  im- 
peadbment  of  waste,  and  without  being  subject  or  liable  in  any 
manner  whatsoever,  either  as  to  the  body  or  income  oi  said  estate, 
to  the  4ebts,  contracts,  liabilities,  control  or  interference  of  her 
fN^esent  or  any  future  husband,  my  house  and  lot  in  Charlotte- 
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stredt,  where  I  now  reside,  and  mj  house  servants  and  furniture 
used  in  said  house ;  also  mj  plantations,  Mildam  and  Tibwin, 
and  a  tract  of  land  called  Flatfield,  and  all  the  slaves,  cattle, 
hogs,  horses,  mules,  sheep  and  poultry,  and  the  tools,  utensild, 
flats,  boats,  furniture,  carts,  wagons,  and  every  other  thing  usually 
used,  attached  and  belonging  to  the  said  house  and  plantations ; 
and,  after  her  death,  then  to  her  daughter,  Mary  Anna  Mathewes 
Golburn,  her  heirs,  executors,  administrators  and  assigns  forever; 
but  should  the  said  Mary  Anna  Mathewes  Golburn  die  before  she 
attains  the  age  of  twenty-one  or  day  of  marriage,  then  I  give 
the  said  property,  so  given  to  her,  to  the  children  of  my  daugh- 
ter Susan,  to  be  equally  divided  amongst  them." 

This  clause  immediately  succeeds  another,  by  which  the  testator 
gives  to  his  daughter,  Susan  B.  Hunt,  for  life,  in  the  same  terma 
as  to  impeachment  for  waste  and  control  of  any  husband,  his  lot 
of  land,  with  the  buildings  thereon,  in  Washingtonnstreet,  Ma- 
zyckborough ;  his  wharf  lot  in  Mazyckboropgh ;  his  plantation 
called  Pleasant  Meadow,  including  the  high  and  pine  land ;  his 
plantation,  Springfield ;  his  plantation  called  Snee  Farm ;  his 
Ferry  place  and  Ferry ;  also  his  tract  of  land  on  Wambau  creek, 
^^  and  all  the  slaves,  cattle,  hogs,  horses,  mules,  sheep  and  poultry, 
and  the  tools,  utensils,  flats,  boats,  carts,  wagons,  furniture,  and 
every  other  thing  usually  used  and  attached  to  and  belonging  to 
the  said  plantations  and  ferry ;  and  after  her  death,  then  to  her 
children  living  at  her  death,  the  issue  of  a  deceased  child  or  child- 
ren to  represent  and  take  his,  her  or  their  parent's  share  ;  and 
should  any  of  her  children  die  without  issue  living  at  his  or  her 
death,  then  to  the  survivor  or  survivors  of  them,  share  and  share 
alike."  The  will  also  contains  a  pecuniary  legacy  of  $12,000  to 
the  children  of  Mary  Boyd,  a  deceased  daughter  of  testator ;  a 
direction  that  his  estate  be  kept  together  until,  from  the  crops 
and  other  income,  the  pecuniary  legacy  above  mentioned,  and  the 
debts  of  testator  should  be  fully  paid  and  satisfied ;  and  a  devise 
of  the  rest  and  residue  of  his  estate,  in  equal  shares  to  his  daugl^- 
teni,  Mrs.  Hunt  and  Mrs.  Golburn,  "subject,  however,  to  the 
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trusts  and  limitations  herein  declared  of  the  property  herein  de- 
vised and  bequeathed  to  them."  Another  clause  of  the  will  has 
some  bearing  as  to  the  question  concerning  the  carpenters  and 
boat  hands,  certainly  so  far  as  Nat,  one  of  the  boat  hands,  is  in- 
volved: "  It  is  my  will  that  my  slave,  old  Nat,  (commonly  called 
Capt.  Nat,)  and  old  Patty,  the  dairy  woman,  at  Tibwin  planta- 
tion, and  old  Anne,  the  poultry  woman  and  nurse  at  Snee  Farm,  be 
allowed  to  remain  and  reside  on  the  plantations  where  they  now 
respectively  are  and  reside ;  and  I  request  my  daughters,  in  con- 
sideration of  the  faithful  services  of  the  said  slaves  to  me,  that 
they  will  treat  them  with  all  the  kindness  consistent  with  their 
state  and  condition,  and  pay  to  each  of  them  the  sum  of  ten  dol- 
lars annually  during  their  several  lives."  Of  the  870  slaves 
owned  by  the  testator  at  the  time  of  his  death,  none  is  named  in 
the  will  except  the  three  mentioned  in  the  last  clause,  who  are 
severally  denominated  old,  and  recommended  to  the  special  kindness 
of  the  two  principal  legatees.  Of  the  whole  number  of  slaves, 
according  to  the  circuit  decree,  Mrs.  Colbum  would  take  204  and 
Mrs.  Hunt  166.  It  is  likely  that  the  real  estate  devised  to  Mrs. 
Hunt  is  of  greater  value  than  that  devised  to  Mrs.  Colbum. 
There  is,  however,  no  distinct  expression  in  the  will  of  the  pur- 
pose of  the  testator  to  make  equal  donations  to  these  two  lega- 
tees for  life,  except  as  to  the  residuary  estate.  The  remainders 
after  their  life  estates  severally  are  quite  different. 

It  is  manifest  from  the  testimony,  that  the  six  carpenters  were 
not  usually,  or  for  the  greater  portion  of  their  time,  employed  or 
'used '  upon  any  of  the  plantations  devised  to  Mrs.  Colbum,  nor 
*  attached*  nor  *  belonging'  to  any  of  these  plantations,  except 
that  some  of  them  had  their  cabins  and  patches  at  Tibwin,  and 
some  at  Mildam.  They  were  as  a  corps  separated  from  the  la- 
borers of  the  plantation  and  never  engaged  in  agricultural  opera- 
tions, except  for  a  short  time  upon  some  sudden  emergency.  In 
the  winter,  they  worked  at  their  trade  at  the  various  places  of  the 
testator,  as  the  exigencies  of  these  places  required  their  peculiar 
service ;  and  in  the  summer,  they  were  usually  let  to  hire  in  the 
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city  of  Charleston.  The  testator  mostly  resided  at  Tibwin  in  the 
winter,  and  at  Charleston  in  the  summer,  Tibwin  waa  the  origi- 
nal hive  from  which  the  other  plantations  were  chiefly  settled. 
An  *  allowance'  list,  and  a  *  working'  list,  were  kept  by  the  over- 
seer at  Tibwin ;  and  the  carpenters  were  on  the  former  list,  but 
not  on  the  latter ;  which,  however,  also  omitted  the  names  of  such 
of  the  negroes  as,  from  being  superannuated  or  immature,  were 
unfit  for  labor.  But  it  appears  that  the  carpenters  drew  their 
rations  indifferiently  from  the  plantations  of  the  testator,  wherever 
they  happened  to  be  employed. 

The  facts  concerning  the  boat  hands  are  of  the  same  general 
character.  They,  too,  were  detached  from  the  operations  of  Tib- 
win. Their  ordinary  employment  was  on  board  the  sloop  of  the 
testator,  in  carrying  to  market  the  crops  from  his  several  planta- 
tions, of  which  Pleasant  Meadow,  devised  to  Mrs.  Hunt,  was  most 
productive ;  and  in  carrying  wood  to  the  Ferry,  devised  to  Mrs.  , 
Hunt,  which  was  navigated  by  steam. 

It  is  manifest,  that  the  words  ^^  usually  used,  attached  and  be- 
longing to  the  said  plantations,''  or  some  of  them,  must  limit  and 
qualify  the  bequest  of  slaves  to  Mrs.  Colbium,  as  otherwise  the 
description  of  the  subject,  "  all  the  slaves,"  evidently  referring  to 
something  to  be  added,  would  either  carry  all  the  slaves  of  the 
testator  to  this  legatee,  which  is  inconsistent  with  the  whole  scheme 
of  the  will,  or  would  b^  defective  and  unmeaning.  Whether  the 
words  "usually  used"  form  part  of  the  description  of  the  slaves 
bequeathed,  or  are  te  be  confined  to  the  tools  and  other  inanimate 
things  bequeathed,  is  too  doubtful  for  the  matter  to  have  much 
efiect  either  way  in  the  present  discussion ;  and  it  is  too  unim- 
portant to  be  closely  considered.  The  remaining  words,  "attached 
and  belonging  to  the  plantations,"  are  properly  conceded  to  be 
descriptive  of  the  slaves  bequeathed.  In  a  strict  sense,  slaves 
*  attached '  to  a  plantation  are  like  some  of  the  ancient  villeins  of 
England  and  some  of  the  modern  serfs  of  Russia,  adscripti  fflebse^ 
inseparably  connected  with  the  soil :  and  by  the  most  liberal  con- 
struction that  can  be  tolerated,  slaves  ^  attached  to  a  plantation ' 


Digitized  by 


Google 


246  -APPEALS  IN  EQUITY. 

lAWton  vs.   Hani. 

ttitist  be  connected  with  the  a^icultural  operation^  of  the  place^ 
either  as  actual  laborers,  or  as  those  who  have  been  laborers,  or 
are  expected  to  be  laborers,  l^he  superannuated  and  the  imma- 
ture, closely  connected  with  the  acttial  operjitives,  are  in  the  same 
predicament  as  laborers.  There  is  scarcely  a  perceptible  shadS 
of  difference  in  meaning  between  slaves  attached  to  a  plantation^ 
and  slaves  belonging  to  a  plantation. 

It  is  obvious  from  the  whole  tenor  of  this  will,  that  the  testator 
used  the  term  plantation  in  a  sense  somewhat  dtrict,  as  a  place 
where  agricultural  operations  are  conducted.  In  the  devise  to 
Mrs.  Hunt,  he  speaks  of  Heasaht  Meadow,  Springfield,  and  Snee 
Farm,  each  as  a  plantation,  fiiid  cbhtrardistinguishes  them  from 
his  Ferry  place  and  his  tt*act  of  land  on  Wambati  creek ;  and  in 
the  devise  to  Mrs.  Colburn,  he  speaks  of  Mildam  and  Tibwin  as 
plantations,  aiid  of  Flatfield  as  a  tract  of  lieind.  To  the  lattet, 
he  also  devises  a  house  and  lot  in  Charlotte-street  and  *  the  house 
servaiits  and  furniture  used  iii  said  houste.'  To  Mrs.  Hunt  he 
gives  the  slaves  appurtenant  *  to  the  said  plantations  and  ferry,' 
and  to  Mrs.  Colburii,  he  givies  the  slaves  dppurtenant  *to  thi3  s^id 
house  and  plantations.'  Under  this  bequest  to  the  latter,  165 
slaves,  answering  all  the  terms  of  description,  pass  without  de- 
pute, and  it  is  claimed  that  there  pass  12  more,  the  carpenters  and 
boat  hands,  who  belong  to  the  plantia.tiolis  in  some  loose  and  in- 
determinate sense  only. 

Where  the  terms  of  a  gift,  describing  the  subject,  refer  to  ex- 
trinsic facts,  we  hecessarily  resort  to  parol  Evidence  to  ^teertidn 
what  is  comprehended  within  the  terms  of  description.  In  the 
present  case,  we  must  learn  from  the  mouth  of  witnesses  what 
slaves  are  attached  and  belong  to  the  plantations.  Btit  where  the 
context  of  the  Instrument  of  gift  iaffords  no  contrary  indication, 
we  must  always  understand  the  words  of  the  donot,  descriptive  of 
the  subject  of  gift,  in  Iheir  strict  and  primary  sense,  if  a  subject 
be  found  to  which  the  words  so  interpreted  apply;  and  evidence 
of  extrinsic  facts,  sudi  is  the  intention  of  the  donor  as  an  inde- 
pendent fact,  is  inadmissible  to  apply  the  words  to  any  other  isub- 
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ject.  K  the  terms  of  descriptbii,  strictly  interpreted,  ^pplj  ^ 
one  sul^ect,  thej  cannot  be  made  to  apply  to  another  subject  in  a 
secondary  or  deflected  import.  Wigram  on  Wills,  17.  Thus  in  Ood^ 
enden  vs.  Chieheiter^  8  Taunt.  147,  4  Dow,  65,  under  a  devme  of 
testator's  ^  estate  of  Ashton,'  where  an  estate  situated  at  Ashton 
was  found  by  the  eridence,  other  lands  of  testator  not  situated  at 
Ashton  were  not  allowed  to  pass,  although  testator  called  the 
whole  by  the  name  of  his  ^Ashton  estate,'  and  his  steward  kept 
the  accounts  relating  to  the  same  under  that  name,  and  conclusire 
evidence  was  tendered  of  the  intention  of  testator  to  devise  the 
whole  estate.  The  present  will  affords  an  illustiration.  It  hm 
been  already  decided  in  this  case,  that,  under  the  bequest  of  ^flrfts 
and  boats,'  the  sloop  of  testator  is  not  given  to  Mrs.  Colbum.  It 
may  be  remarked,  that  the  consistency  of  the  oonstmction  of  this 
will  could  be  hardly  vindicated,  by  which  the  sloop  did  not  pass, 
and  the  hands,  the  instruments  of  navigating  it,  did  pass ;  both, 
if  one,  being  appurtenant  to  the  plantation  of  Tibwin. 

Against  the  conclusion  to  which  this  reasoning  tends,  the  master 
relies  upon  the  fact,  that  the  carpenters  and  boatmen  had  their 
patches  and  cabins  at  IHbwin.  But  this  Bust  has  little  weight, 
when  we  rememb^  that  Tibwin  was  the  original  place  of  testator, 
and  when  we  consider  the  intermixture  of  the  families  of  slaves 
of  neighboring  plantations.  K  a  negro  who  has  a  wife,  and  a 
eabin,  and  a  patch  on  a  plantation,  is  to  be  regarded  as  belonging 
to  it,  many  slaves  would  be  within  the  description  who  are  owned 
by  others  than  the  proprietor  of  the  plantation. 

The  Chancellor,  who  adopted,  with  much  hesitation,  the  con<^u« 
«ion  of  the  master,  was  impressed  by  the  consideration  that  the 
testator  thoughtfully  provided  for  the  comfort  of  tikroe  old  negroes, 
aad  yet  left  th«  disposition  of  his  valuable  tradesmen  to  dodbtful 
interpretation  of  his  will.  The  absence  of  specific  disposition  con- 
cerning these  particular  negroes  has  little  influence,  for  it  is  the 
scheme  of  the  will- to  dispose  of  testetor's  slaves  by  general  terms 
of  description,  without  enumeration ;  and  there  is  no  ground  for 
preference  of  the  special  bequests  to  Mrs.  Hunt  and  Mrs.  Colbum, 
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oyer  the  residuary  clause,  in  which  the  testator,  by  carefol  provi- 
sion as  to  trusts  and  limitations,  manifests  his  purpose  of  leaving  a 
valuable  residue. 

It  is  argued  that  the  declaration  in  the  will,  that  old  Nat  and 
old  Patty  *  are  and  reside '  at  Tibwin  plantation,  is  as  true  of  all 
tiie  other  slaves  in  controversy  as  of  Nat,  and  demonstrates  that 
they  are  *  attached  and  belonging '  to  that  plantation.  If  this  de- 
claration be  made  concerning  Nat,  which  is  ambiguous,  still  mere 
residence  at  a  plantation  does  not  make  a  slave  appurtenant  to  it. 
Besides,  the  express  disposition  of  Nat  by  this  clause  of  the  will, 
leads  to  the  conclusion,  that  the  testator  had  not  intended  to  de- 
scribe him  by  the  general  words  of  the  previous  bequest  to  Mrs. 
Colbum :  and  the  same  application  of  the  general  words  must  be 
made  to  all  who  are  in  the  same  category.  It  seemed  to  be  con- 
ceded at  the  bar  that  Nat  was  bequeathed  to  Mrs.  Colbum  by  the 
latter  clause ;  and  we  are  content  to  allow  this  construction. 

The  evidence  that  the  slaves  in  question  were  included  in  the 
inventory  of  property  at  Tibwin — a  subsequent  arrangement  for 
convenience — ^if  admissible,  has  no  influence  on  the  construction 
of  the  will ;  and,  I  think,  was  inadmissible. 

In  our  opinion,  the  carpenters  and  boat  hands  are  bequeathed 
by  the  residuary  clause  of  the  will. 

The  next  matter  of  appeal  relates  to  what  are  called  the  Thomp- 
son negroes ;  and  involves  the  question  whether  the  debt  for  which 
the  estate  is  liable  on  account  of  these  negroes,  as  between  ihe 
two  principal  legatees,  constitutes  a  charge  upon  the  estate  generr 
ally,  or  a  specific  lien  upon  the  negroes  themselves. 

The  slaves  denominated  the  Thompson  negroes  were,  at  the 
time  when  they  were  respectively  purchase^,  19  in  number,  namely, 
Zacharias,  C»sar,  Bella,  Paul,  Fanny,  August,  July,  Abraham, 
Sarah,  Liddy,  Wanetta  or  Henrietta,  Joe,  PoUy,  Liddy,  N«nny, 
Caroline,  Amy,  Die  and  Chaplin. 

Of  these  slaves,  B.  P.  Colbum,  husband  of  Ann  Ashby  Col- 
bum, purchased  Zacharias  from  Poyas,  executor  of  Ball,  on  Jan- 
uary 10,  1845,  for  $610,  and,  paying  a  portion  of  the  purchase 
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money  in  cash,  for  the  balance  gave  the  bond  of  himBelf  and  tes- 
tator of  same  date  for  $406,  with  interest  from  date,  payable  in 
three  eqnal  annual  instalments,  the  last  being  on  January  10, 
1848 ;  and  on  same  day  gave  a  mortgage  of  the  slave  to  secure 
the  bond.  Hie  interest  on  this  debt  was  paid  by  Colbum  to  June 
10, 1848. 

On  February  13,  1845,  B.  P.  Colbum  purchased  from  S.  M. 
Pringle,  for  $6,380,  Csosar,  and  the  nine  following  in  the  order 
of  names  above,  and  paying  a  part  of  the  purchase  money  in 
cash  ;  for  the  balance  gave  the  bond  of  himself  and  testator  for 
$3,900,  with  interest  from  date,  payable  in  three  equal  annual  in- 
stalments, the  last  being  due  on  February  13, 1848 ;  and  on  same 
day  gave  a  mortgage  of  these  slaves,  (and  of  another  named 
Frank,)  to  secure  the  bond.  Interest  has  been  paid  to  June  8, 
1848. 

On  February  lOi,  1846,  the  testator  purchased  from  K  G. 
Huger,  for  "$2,500,  Joe  and  the  seven  following  in  the  order  of 
names  above,  and  on  same  day  gave  the  bond  of  himself  and  B. 
P.  Colburn  for  $1,666.67,  with  interest  from  date,  payable  in  two 
instalments  on  February  10,  1847,  and  February  10,  1848 ;  and 
on  the  same  day  gave  a  mortgage  of  the  slaves  to  secure  the  bond. 
Interest  has  been  paid  to  February  10,  1848, 

^ese  three  mortgages  were  duly  recorded. 

An  indenture  was  executed  by  the  testator  and  B.  P.  Colbum, 
August  21, 1847,  by  which  Colbum  in  consideration  of  his  indebted* 
ness  to  testator  in  the  sum  of  $7,795  on  promissory  notes  drawn  by 
Colburn  and  indorsed  by  testator,  conveyed  to  testator  the  Thomp- 
son land,  (which,  it  seems,  by  statements  at  the  bar,  Colbum  had 
purchased  for  $600  in  cash,)  and  the  nineteen  negroes  above  named, 
with  four  others,  Maria  and  Thomson,  children  of  Liddy  (Pringle,) 
and  a  child  of  Amy  and  a  childof  Nanny,  to  testate^*,  in  trust,  for  the 
separate  use  of  Ann  Colbum  for  life,  not  liable  to  the  debts  of 
her  existing  husband  ;  and  if  she  should  survive,  without  issue  of 
the  marriage,  to  her  in  fee ;  and  upon  her  death,  leaving  her 
husband,  B.  P.  Colbum,  and  issue  of  their  bodies,  for  the  joint 
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al3td  (eqtLal  nse  of  siush  htmband  and  issue,  without  liability  for 
kHsband'd  debtdj  £9^  the  life  of  B.  P.  Colbturti,  and  on  his  death 
to  the  issue ;  and  if  B.  P.  Colburn  should  survive  his  wife,  with- 
^t  issue  of  the  niarriage,  then  the  whole  to  him  for  life,  with 
power  of  appointment  hj  will  as  to  one-half,  the  other  half  de^ 
Bcending  to  the  next  of  kin  of  his  wife.  The  notes  referred  to  bk 
Aid  consideration  of  said  deed  were  drawn  and  indorsed  &om 
October  3  to  December  18, 1846,  and  were  payable  from  January 
2  to  Mflrch  18)  1847. 

!rhe  will  of  the  testator  bearing  date  January  21, 1848,  contains 
the  following  clause  t  *^  And  whereas,  in  and  by  a  deed  bearing 
date  the  twenty-first  day  of  August,  in  the  year  of  our  Lord  one 
thousimd  eight  hundred  and  foiiy-seven,  made  by  and  between  my^ 
self  and  B4  P;  Oolburn,  the  said  B.  P.  Colburn,  in  consideration  c^ 
tiie  debt  stated  in  said  deed,  and  my  release  of  the  same,  conveyed 
to  me  a  plantation  and  twenty-three  slav^  therein  deiKnribed,  for 
the  trusts  and  purposes  set  forth  in  said  deed )  and  whereas  the  said 
plantation  and  negroes  Were  purchased  and  paid  for  by  me,  now  I 
do  direct,  as  a  condition  precedent  to  the  bequests  and  devises,  by 
me  herein  made  to  my  daughter,  Ann  A.  Colburn,  and  my  grand^ 
daughtei*>  M«ry  A%  M^  Colburn,  ihAt  the  said  plantation  and 
negroes  mentioned  in  said  deed,  so  far  as  shall  lie  in  the  poWtf 
of  the  parties  interested  therein,  shall  be  held>  not  to  the  uses, 
trusts,  abd  limitations  declared  in  the  said  deed,  but  to  the  trtists 
and  purposes  declared  in  this  my  will  of  and  concerning  the  pro- 
perty devised  and  bequeathed  to  my  said  daughter^  Ann,  and  her 
child ;  and  on  foilure  of  the  parties  interested  complying  with  my 
will  in  thk  particular,  I  revoke  and  annul  all  of  the  devises  and 
bequests  herein  made  to  them ;  and  I  devise  Mid  bequeath  d»e 
jproperty  above  devised  and  bequeathed  to  them,  to  my  daughter, 
6ussA  B.  Hunt,  and  her  children,  subject  to  the  same  trusts,  nsA 
for  the  same  elates,  as  the  ^perty  herein  devised  and  bequeatib^ 
^d  to  them  is  «ul^|ect  to." 

It  has  been  already  decided  by  the  Court  of  Appeals,  that^  m 
tiiis  danse,  the  testator  did  undertake  to  devise  Uie  Tbompsott 
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land  and  negroes,  8o  ad  to  stibject  the  parties  interested  thefdn 
to  an  election  to  take  tmder  the  will  or  the  deed,  and  so  as  to 
subject  this  property  to  rateable  liability  for  the  debts  and  pfetttii 
niary  legacfes  of  the  testator.  Mr.  and  Mrs.  Colbtim  have  elected 
to  take  under  the  will,  and  their  infant  daughter  under  the  dire^ 
tion  of  this  Court  has  made  the  same  election. 

The  argument  for  the  appellants  proceeds  on  thfe  assumptions, 
that  the  testator  declared  in  his  will,  which  must  be  jwsumisjd  i& 
be  true,  that  he  had  purchased  And  pAid  for  the  Thompson  land 
and  negroes ;  that  in  this  statement  AS  to  payment  he  refeirred  t^ 
his  indotsement  of  the  notes  of  B.  P.  Colbiirh,  which,  as  to  liA^ 
bility  upon  the  maker,  he  had  released  by  the  deed  of  August  21, 
184T ;  that  these  notes  were  drawn  and  indorsed  to  raise  money 
for  the  discharge  of  the  bonds  given  fot  the  negroes,  and  that  by 
subrogation  of  the  representative  Of  the  testAtor  to  the  liens  of 
the  imortgagees^  or  BOtfae  general  equity,  the  negroes  should  be  sttB- 
jfected  to  liability  for  the*unpaid  purchase  money  iBbhtractied  to  btt 
given  for  them. 

The  foregoing  statement  Of  facts  shows  that  thef e  is  ho  hmA 
for  this  argument.  When  the  testator  di^ared  that  he  had  ptrf- 
l^hased  aiid  paid  for  this  property^  he  manifestly  ineant  that  h% 
hAd  been  obliged  t6  pay  $T,795,  the  sum  of  the  notes  indorsed  bjf 
Mm  for  his  son-ih-law ;  not  thAt  he  had  paid  the  original  purdiaSid 
money  of  the  slaves.  Thei-e  is  no  evidence  whaterer  Aat  th^e»* 
botes  were  drawn  and  indorsed  to  rafee  money  for  the  payment  of 
the  bonds  given  for  the  original  purchase  of  these  tiegroes,  in  onB 
of  which  testator  was  the  principal,  and  in  the  Other  two  surety ; 
and  all  the  pi^babilities  of  the  case  aiie  on  the  other  side.  Thi 
notes  are  ten  in  numbelr,  for  the  sum  of  1^7,795,  all  payable  ift 
Ae  early  part  of  1S47 ;  the  bonds  are  three  in  number^  for  th^ 
aggregate  sum  of  $5,912.67,  the  last  instalments  of  wMch  weW 
payable  in  the  eai'ly  part  of  1848.  There  is  no  conformity  in 
date,  sum  or  maturity.  The  fad  that  the  interest  on  these  boiwfe 
was  punctually  paid,  ife  trieAted  as  evidence  ci  fraudulent  concealv 
ment  from  the  testate  that  the  bonds  were  outstanding  and  uir- 
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paid ;  but  we  do  not  perceive  how  compliance  with  legal  obliga- 
tion is  evidence  of  fraud,  nor  how  the  testator  could  have  been 
deceived  into  the  belief  that  his  own  bonds,  in  one  of  which  he 
was  principal  debtor,  were  paid  before  maturity  by  an  insolvent 
son-in-law.  He  had  constructive  notice  of  the  existence  of  the 
mortgages  from  their  being  recorded,  in  all  probability  actual  no- 
tice ;  and  there  is  not  a  tittle  of  evidence  of  any  misrepresentation 
to  him.  Sufficient  reasons,  which  are  set  forth  in  the  appeal  de- 
cree, existed  for  his  change  by  will  of  the  trusts  set  forth  in  the 
deed  of  August  21, 1847,  which  were  doubtless  satisfactory  to  him 
at  the  date  of  the  deed,  as  they  were  in  exact  conformity  to  the 
marriage  settlement  between  Golbum  and  his  daughter  in  1834. 

It  appears  to  us  that  tnis  branch  of  the  case  is  governed  by  the 
authority  of  Francis  vs.  Lehre^  1  Rich.  Eq.  271,  with  which  we 
are  satisfied.  There  Ann  Lehre  purchased  a  plantation,  and  for 
the  payment  of  the  purchase  money  gave  her  bond  secured  by  a 
mortgage  on  the  plantation :  she  afterwards  made  a  voluntary 
gift  of  the  plantation  in  trust  for  Mrs.  Baker,  and  then  died  leav- 
ing the  bond  unpaid.  It  was  held,  that  her  estate  was  bound  to 
pay  the  bond  and  releaib  the  land  from  the  lien  of  the  mortgage. 
The  Court,  referring  to  VUlerB  vs.  Beaumont^  1  Vern.  100,  scouts 
the  proposition  that  one  may  purchase  property,  then  make  a  gift 
of  it,  and  afterwards  revoke  the  gift  by  compelling  the  donee  to 
pay  the  donor's  debt.  Substantii^y  the  testator  was  the  settlor 
in  the  deed  of  August,  1847,  as  he  paid  the  consideration  and 
directed  the  trusts. 

We  are  of  opinion  th^kt  the  present  appeal  is  a  naked  attempt 
to  make  a  legacy  to  a  wife  and  daughter  liable  for  the  debt  of  the 
husband  and  father,  who  takes  no  interest  under  the  will ;  and  we 
conclude  that  the  general  estate  of  the  testator  must  pay  the  tes- 
tator's debts. 

The  next  subject  of  appeal  is  in  reference  to  the  executor's  ac- 
counts. All  the  objections  to  the  report  of  the  master  in  this 
matter  were  abandoned  at  the  hearing  here,  except  in  relation  to 
the  account  of  Messrs,  Yeadon  b  Macbeth,  the  counsel  of  the 
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execntor ;  indeed  these  matters  were  adjudged  by  the  former  ap- 
peal decree.  In  relation  to  this  account  of  the  counsel,  the  Chan- 
cellor directed  an  issue  at  law ;  and  the  executor  appeals  from 
this  order.  The  counsel  fee  in  this  case  was  paid  by  the  executor 
after  the  date  at  which  he  was  directed  by  the  order  of  this  Court 
to  pay  over  the  funds  in  his  hands  to  the  master.  We  are  not 
disposed  to  interfere  with  the  order  of  a  Chancellor  in  a  matter  of 
discretion.  To  guard  against  misapprehension,  it  is  proper  to 
say  that  we  do  not  recognize,  as  a  rule  of  procedure,  that  a  Chan- 
cellor must  direct  an  issue  at  law  in  case  of  dispute  between  client 
and  counsel  as  to  the  amount  of  compensation.  The  organization 
of  this  Court  affords  the  means  of  trying  und  determining  such 
a  question  satisfactorily.  Much  less  ard  we  inclined  to  abandon 
to  the  other  Court  the  determination  of  the  question  as  to  what 
party  shall  be  liable  for  fees  that  are  reasonable.  The  adequacy 
of  the  compensation  is  distinct  from  the  liability  of  the  party  to 
pay  for  the  services.  It  may  be  that  large  compensation  is  due 
to  counsel  for  services  to  a  trustee ;  but  that  the  trustee  is  litigating 
for  his  own  benefit  and  should  himself  sustain  the  expense.  We 
are  content  as  to  the  Chancellor's  order  in  this  particular,  as  a 
matter  of  discretion,  so  far  as  the  qtuintum  meruit  is  concerned ; 
but  we  reserve  the  right  of  determining  who  shall  pay  the  reason- 
able fee. 

The  appeal  brings  further  into  question  the  extent  of  land, 
passing  as  residue,  and  ordered,  as  it  is  said,  to  be  sold  for  parti- 
tion, including,  it  is  said,  some  land  exclusively  claimed  by  Mrs. 
Hunt.  No  order  for  sale  of  such  residue  has  b^en  produced  to 
ns,  and  we  conclude  nothing  as  to  the  title  of  the  parties.  If 
there  be  an  order  for  sale,  the  master  should  not  sell  disputed 
premises,  but  he  should  inquire  into  the  facts  and  report  to  the 
Court.     This  matter  is  reserved. 

It  is  adjudged  and  declared,  that  the  carpenters  and  boat  hands, 
except  Nat,  are  not  bequeathed  to  Mrs.  Colbum,  but  pass  under 
the  residuary  clause  of  testator's  will ;  and  that  Nat  is  specifically 
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bequeathed  to  Mrs.  Colbiim :  aad  it  is  ordered  and  depreed  that 
tiiie  account  be  taken  by  the  master  accordingly. 

It  is  further  ordered  and  decreed,  that  the  ia&ne  ^t  law  directed 
by  the  Chaficellor,  as  to  the  account  of  Yeadon  &  McBeth,  be  con- 
fined  to  the  re^onableness  of  die  c(mipensation  claimed  for  the 
services  rendered  by  the  counsel. 

It. is  further  ordered  and  decreed,  that  in  all  other  respects  the 
circuit  decree  be  affirmed  and  the  appeal  be  dismissed. 

Johnston,  Dunkin  and  Dabgan,  CC,  concurred. 

Decree  modified. 


Isaac  Telfair  J  Ex' or.  vs.  Sowe  et  al. 

Testfttrix  by  the  9th  cUtuBe  of  her  will  bequeathed  to  A.  C.  *<  (me  thousand  d(d- 
Ifirtf  to  be  placed  at  interest  by  mj  executors  for  her  use,  and  giyen  to  her  on 
her  marriage ;  at  her  death  to  be  giyen  to  her  mother :  "  after  seyeral  pecuni- 
ary bequests  she  concluded  the  12th  clause  of  her  will  as  follows :  '*  All  the 
aboTe  legacies  must  be  paid  out  of  the  interest  of  my  estate,  or  bonds,  in  suc- 
cession as  herein  stated  aboye."  A.  C.  haying  married,  hdd,  that  she  was  en- 
titled to  interest  on  her  legacy  from  one  year  after  the  death  of  testatrix. 

Before  Caldwell,  Ch.,  at  Oharlestony  Juncy  1849. 

Caldwell,  Oh.  Mrs.  Ann  Timothy  made  hear  will  on  the  3d 
of  June,  1837,  and  among  other  things,  bequeathed  by  the  9th 
clause  as  follows  :  "  I  do  leave  and  bequeath  to  Ann  Timothy 
Cleland,  daughter  of  my  friend,  Maria  S.  Cleland,  one  thousand 
4ollars,  to  be  placed  at  interest  by  my  executors  for  her  use,  and 
given  to  her  on  her  marriage ;  at  her  death  to  be  given  to  her 
mother,  the  said  Maria  S.  Cleland."  After  bequeathing  several 
other  pecuniary  legacies,  she  concludes  the  12th  clause  of  her  will 
as  follows :  "  All  the  above  legacies  must  be  paid  out  of  the  in- 
terest of  my  estate,  or  bonds,  in  succession,  as  herein  stated 
above.''     Ann  Timothy  Cleland  has  intermarried  with  Captain  M. 
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S.  Howe,  of  the  United  States  Army,  and  the  executors  have 
paid  off  all  the  legates  that  preceded  hers,  and  have  tendered 
the  sum  of  one  thousand  dollars  to  her  and  her  husband,  which 
they  refused  to  receive,  unless  the  executor  would  pay  them  the 
interest  thereon,  from  one  year  after  the  testatrix's  death ;  and  the 
question  is,  are  they  entitled  to  the  interest  ? 

Interest  is  allowed  on  legacies,  either  from  the  words  used  in 
tke  will,  from  the  relation  of  the  legatee  and  testator,  or  from 
the  necessity  of  the  legatee.  This  case  cannot  come  within  the 
two  last  classes,  and  must  therefore  turn  upon  the  construction  of 
the  will. 

When  no  time  is  specified  for  the  payment  of  the  legacy,  the 
general  rule  is  that  it  shall  bear  interest  after  one  year  from  the 
testator's  death ;  this  probably  wose  from  tiie  practice  of  the  Ec- 
clesiastieal  Courts  in  England. 

Within  that  time,  it  may  be  presumed  the  personal  estate  has 
been  reduced  into  possession  by  the  executor.  Our  Act  (1789, 
p.  L.,  494)  protects  administrators  and  executors  from  suit,  for 
the  nine  months  succeeding  the  death  of  the  intestate  or  testator, 
and  aUows  his  legal  representative  twelve  months  to  ascertain  the 
debts  due  to  and  from  tiie  deceased.  The  phraseology  used 
in  the  will-is  peculiiur :  ^^one  thousand  dollars,  to  be  placed  at  in- 
terest by  my  executors  for  her  use,  and  given  to  her  on  her  mar- 
riage." If  the  testatrix  had  stopped  here,  it  would  not  a<^it  of 
doubt  that  she  intended  the  legatee  should  ei\joy  the  use  of  the 
sum  bequeathed  to  her,  either  before  or  at  .her  marriage.  K  the 
eorpvs  of  the  legacy  was  intended  to  be  given  to  the  legatee  at 
her  marriage,  and  no  interest  to  be  allowed  on  it,  why  should  she 
)iave  made  it  the  duty  of  her  executor  to  place  the  one  thousand 
dollars  at  interest  for  her  use  ?  But  it  has  been  argued,  that  the 
concluding  sent^ice  of  the  12th  clause  of  the  will  shows  that  in- 
terest was  not  int^ided  to  be  given,  and  that  the  legatee  cannot 
claim  it  under  the  general  rule,  as  the  preceding  legacies  were  to 
be  paid  in  succession  before  it,  and  the  interest  of  the  estate  and 
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the  bonds  were  insufficient  at  that  time  to  permit  the  means  of 
placing  the  one  thousand  dollars  at  interest. 

The  impracticability  of  paying  the  debts,  or  of  collecting  the 
funds  of  the  estate,  cannot  change  the  rule.  In  Qreening  ys. 
Barker^  relied  on  by  Lord  Redesdale,  in  Pearson  vs.  Pearson,  1 
Sch.  and  Lef.  12,  the  fund  did  not  come  to  be  disposable  for  the 
payment  of  legacies,  till  near  forty  years  after  the  death  of  the 
testator,  and  yet  they  were  held  to  bear  interest  from  the  year 
after  his  death,  and  the  Chancellor  says :  ^'  The  Court  there  was 
of  opinion  that  it  was  a  general,  settled  and  fixed  rule,  that  pecu- 
niary legacies  bear  interest  from  the  expiration  of  twelve  months^ 
tf  there  should  at  any  time  be  a  fund  for  the  payment  of  them.*' 

In  GHllon  vs.  Turnhullj  1  McC.  Ch.  152,  the  words  of  the  will 
were  as  follows :  "to  be  paid  out  of  the  income  of  my  estate,  as 
soon  as  convenient,  after  the  expiration  of  one  year  from  the  time 
of  my  decease,"  and  the  executor  resisted  the  demand  of  interest 
on  the  legacy,  on  the  ground  that  the  income  of  the  estate  had 
not  been  adequate  to  pay  the  annuities  and  legacies,  and  that  it 
would  have  been  necessary  to  have  sold  a  part  of  the  principal  of 
the  estate  to  raise  the  money,  which  was  contrary  to  the  testator's 
"intention;  the  Court,  however,  not  only  recognized  the  will,  but 
held,  that  if  the  different  and  apparently  contradictory  expres- 
sions of  the  will  left  the  intention  of  the  testator  doubtful,  the 
rule  would  apply. 

The  testatrix  having  separated  a  specific  sum  from  her  general 
estate,  raises  a  presumption  that  it  was  to  be  an  accumulating 
fund  for  the  use  of  the  legatee,  and  that  interest  should  accrue 
before  the  event  upon  which  it  was  to  be  given  to  her,  and  the 
mere  designation  of  the  sources  from  which  it  was  to  be  derived, 
ought  not  to  abridge  her  rights  or  change  the  rule. 

I  am  therefore  of  opinion,  that  the  legatee  and  her  husband  are 
entitled  to  interest  on  her  legacy  of  one  thousand  dollars,  from 
one  year  after  the  death  of  testatrix. 

The  next  question  is,  as  to  the  bequest  to  the  American  Bible 
Society  of  New  York,  and  to  the  Missionary  Society  of  New 
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York,  under  the  25th  clause  of  the  will.  The  executor  had  not 
found  any  Society  that  answers  the  description  of  the  Missionary 
Society  of  New  York,  and  therefore  submits  the  question,  whether 
die  legacy  be  not  lapsed  and  the  distributees  of  the  testatrix  en- 
titled to  it«  I  think  this  question  at  present  is  prematurely  pre- 
sented ;  the  mere  enquiry  on  the  part  of  the  executor,  howcTer 
diligrat,  is  not  of  itself  sufficient  to  deprire  a  legatee  of  the  lega- 
cy— ^it  may  be  a  good  ground  on  his  not  being  able  to  find  him 
to  stop  the  interest,  but  before  the  legacy  is  decWed  lapsed,  or  it 
is  deemed  there  is  no  such  legatee,  the  facts  must  be  judicially  as- 
certained ;  this  can  only  be  done  by  evidence,  after  the  moticm 
required  by  law. 

It  is  therefore  ordered  and  decreed,  that  Capt.  M.  S.  Howe  and 
Ann  T.,  his  wife,  are  entitled  to  the  interest  on  the  legacy  of  one 
thousand  dollars,  bequeathed  to  her  by  the  testatrix,  from  one  year 
after  her  death ;  and  that  it  be  referred  to  the  mast^  to  ascertain 
and  report,  after  publication  of  notice  thereof,  in  some  of  the  New 
York  pikers,  whether  there  be  any  Society  answering  the  descrip- 
tion of  "The  Missionary  Society  of  New  York;"  and  that  he 
have  leave  to  report  any  special  matten 

From  so  much  of  Chancellor  Caldwell's  decree  as  allowed  is^ 
terest  on  Mrs.  Howe's  legacy,  the  executor  appealed. 

MemmingeTj  for  Mr.  and  Mrs.  Howe. 
Porter^  contra. 

At  June  Term,  1850,  the  master  having  reported  that  there  was^ 
ncv  such  Society  in  existence  as  the  Missionary  Society  of  New 
York,  his  Honor  Chancellor  DuifElsr  decreed  that  the  American 
Bible  Society  of  New  York  was  entitled  to  only  one-half  of  the 
bequest  under  the  25th  clause  of  Mrs.  Timothy's  will.  From  this 
decree  an  appeid  was  also  ti^en. 

At  Juiuary  Term,  1851,  the  cause  was  heard  on  boih  appeals. 
The  appeal  from  Ohuicellor  Dunkin's  decree  was  dismissed,  (see 
8  Rich.  £q.  235,)  and  the  i^peal  from  Chancellor  Caldwbll'8 
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decree  was  suspended,  as  appears  by  the  following  opinion  deliver- 
ed by 

Daboan,  Ch.  The  first  appeal  that  will  be  considered,  is  that 
taken  from  the  decree  of  Chancellor  Calbwbll,  June  Term, 
1849.  The  question  made  arises  under  the  following  circum- 
stances :  Ann  Timothy,  by  her  will,  dated  June  3,  1837,  in  the 
9th  clause,  bequeaths  as  follows :  ^^  I  do  leave  and  bequeath  to 
Ann  Timothy  Cleland,  daughter  of  my  friend,  Maria  S.  Cleland, 
one  thousand  dollars,  to  be  placed  at  interest  by  my  executors  for 
her  use,  and  given  to  her  on  her  marriage ;  at  her  death  to  be 
given  to  her  mother,  the  said  Maria  S.  Cleland."  After  giving 
eight  pecuniary  legacies,  amounting  in  the  aggregate  to  $9,000, 
she  concludes  the  12th  clause  as  follows  :  ^  All  the  above  lega- 
cies must  be  paid  out  of  the  interest  of  my  estate,  or  bonds,  in 
succession,  as  herein  stated  above." 

The  condition  on  which  Ann  Timothy  Cleland  was  to  receive 
her  legacy  has  happened.  She  has  intermarried  with  Capt.  M.  S. 
Howe,  who  is  one  of  the  defendants.  The  executors  have  ten- 
dered to  Capt.  and  Mrs.  Howe  the  legacy  of  one  thousand  dollars, 
but  without  interest ;  and  the  question  of  interest  is  the  matter 
in  controversy  between  these  parties. 

It  is  contended,  on  the  part  of  the  executors,  that  by  a  proper 
construction  of  Ann  Timothy's  will,  the  eight  first  pecuniary  le- 
gacies were  intended  to  be  paid  only  "  out  of  the  interest  of  the 
estate  or  bonds"  of  the  testatrix ;  that  they  were  to  be  paid  in  the 
order  of  succession  in  which  they  were  given  in  the  different 
clauses  of  the  will ;  and  that  therefore  each  of  said  legacies  was 
only  due  and  payable,  after  the  expiration  of  such  time,  as  the 
interest  realized  would  entitle  it  to  be  paid  in  the  order  of  suc- 
cession prescribed  in  the  will.  Their  argument,  in  other  words, 
is,  that  this  is  not  an  interest  bearing  demand  until  it  was  due, 
and  that  it  was'  not  due,  or  demandable,  until  the  executors  had 
come  into  the  possession  of  assets,  arising  from  interest,  to  pay 
both  this  legacy  and  those  given  in  the  preceding  clauses;  which 
lastj  according  to  the  construction  of  the  appellants,  are  entitled 
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to  priority  of  payment.  They  further  assert,  as  a  matter  of  fact, 
that  the  funds  which,  according  to  their  construction  of  the  will, 
the  testatrix  has  provided  for  the  payment  of  this  legacy,  have 
only  been  realized  at  a  particular  time ;  from  which  time  they 
are  willing  to  account  for  interest.  To  support  the  construction  ' 
contended  for  by  the  appellants,  it  would  also  be  necessary  for 
them  to  show  that  the  facts  on  which  it  rests  did  actually  exist. 
But  on  looking  into  the  brief,  for  the  purpose  of  adjudging  the 
question  thus  made,  we  find  there  are  no  dcUa  as  to  the  facts, 
by  which  a  judgment  could  possibly  be  formed.  It  was  assumed 
at  the  bar,  that  interest  enough  to  pay  this  legacy  could  not  pos- 
sibly have  been  made  until  a  given  period,  and  certain  unofficial 
Statements  as  to  the  assets  and  interest  bearing  demands  of  the 
estate  and  of  its  debts,  were  alluded  to,  and  portions  of  them 
were  read. 

But  these  were  admitted  to  be  mere  private  statements,  not 
judicially  before  the  Court.  What  was  the  amount  and  value  of 
the  whole  estate,  and  the  amount  of  the  residuary  estate,  of  what 
it  consisted,  how  much  the  executors  realized  annually  in  the 
way  of  interest  or  otherwise,  and  what  amount  of  debts  and  lia- 
bilities existed,  has  not  been  brought  to  the  view  of  the  Court. 
Under  these  circumstances,  the  Court  is  not  disposed,  at  the  pre- 
sent time,  to  proceed  to  a  final  judgment.  Upon  all  the  matters 
above  named  information  is  desired.  The  judgment  of  this  Court  on 
this  appeal  will  be  suspended  for  the  present.  And  it  is  order- 
ed, that  it  be  referred  to  the  master  to  enquire  and  report  as  to 
all  the  facts  above  mentioned,  as  matters  on  which  this  Court 
desires  information  ;  each  party  to  have  the  right  of  filing  excep- 
tions to  the  master's  report,  and  bringing  the  same  to  a  hearing 
before  the  Circuit  Court. 

Johnston,  Dunkin  and  Wardlaw,  CC,  concurred. 

In  obedience  to  the  directions  contained  in  the  above  opinion, 
the  master  made  his  report,  in  which  he  stated  that  Mrs.  Ann 
Timothy  died  about  March  1, 1841 ;  that  her  whole  estate  con- 
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sisted  of  bonds,  amoimtmg  in  the  aggregate,  at  the  time  of  her 
death,  to  $29,629.85,  besides  interest  then  due  to  the  amonnt 
$1,802.99;  that  her  debts  amounted  to  $829.04;  that  fire  pe> 
onniary  legacies,  amonnting  to  $7,000,  were  giren  by  the  will 
before  the  legacy  of  $1,000  to  Miss  Cleland  (Mrs.  Howe ;)  and 
that  if  the  legacies  were  payable  in  thdr  ord^  out  of  interest 
realized  by  the  executors,  Miss  Cleland's  legacy  was  not  payable 
«ntil  March  1,  1847. 

At  this  Term,  (January  Term,  1862,)  the  Court  of  Appeals  an- 
Skomiced  its  final  judgment  as  follows : 

Per  Curiam.  The  Court  has  considered  the  appeal  taken  from 
the  decree  of  Chancellor  Caldwbll  in  this  case,  and  concurs  in 
the  said  decree ;  and  it  is  ordered  that  the  same  be  affirmed,  and 
the  appeal  dismissed. 

Johnston,  Dunkin,  Daegan  and  WabMiAW,  CC,  concurring. 

Appeal  dwnissed. 


Jwnes  Bo9e  and  H.  A.  DeSauswre^  ex*ar$.  of  PhUip  Ttdffmatiy 
vs.  Alfred  i£.  Draijfton  <md  Swan  Tidpman. 

A  codicil  annexed  to  a  will  is  a  republication  thereof: — ^lands  purchased  after  the 
date  of  the  will  and  prior  to  the  exeei^tioif  of  tiie  codicil,  held  to  pass  under  the 
rei^iittry  clause  of  the  wUl.  ^ 

Before  Dunkin,  Ch.  at  Charlestonj  June,  1851. 

Doctor  Philip  Tidyman,  of  Charleston,  died  June  11,  1860, 
leaving  of  force  his  last  will  and  testament,  bearing  date  March 
20,  1848.  He  left  as  his  heir  at  law  his  daughter,  Susan  Tidy- 
man.  His  will  contained  sundry  devises  and  bequests  and  the 
following  residuary  clause : 

"  Item.  I  give  and  devise  all  the  rest  and  residue  of  my  estate, 
of  every  kind  and  nature  whatsoever,  unto  my  nephew,  Alfred 
Drayton." 
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About  September  6,  1848,  Dr.  Tidyman  ptirchased  a  farm  in 
Greenville,  containing  sixty-eight  acres ;  and  about  March  7, 1850, 
entered  into  a  imtten  contract  to  sell  to  the  Greenville  and  Co^ 
lumbia  Bail  Road  Company  about  three  acres,  part  of  said  farm: 
but,  at  the  time  of  his  death,  the  purchase  money  had  not  been 
paid,  nor  had  titles  been  executed. 

On  March  12,  1850,  the  testator  made  and  executed  a  codicil, 
which  he  annexed  to  his  will,  in  the  following  words : 

"  I  declare  the  following  to  be  a  codicil  to  my  will : 

"  Whereas,  in  mj  foregoing  ¥rill,  I  gave  and  bequeathed  to  my 
cousin,  James  Rose  and  his  wife,  Mrs.  Julia  Rose,  or  the  survivor 
of  them,  certain  house  servants  after  the  death  of  my  daughter, 
and  among  them,  one  named  Judy ;  since  the  date  of  my  will  the 
said  Judy  has  had  a  child.  I  now,  therefore,  give  and  bequeath 
the  present  and  future  issue  and  increase  of  my  said  servant  Judy 
to  the  said  James  Rose  and  his  wife^  Mrs.  Julia  Rose,  or  the  sur* 
vivor  of  them,  in  the  same  manner  as  I  have  heretofore  given  Judy 
to  them." 

One  object  of  the  bill  was  to  ascertain  whether  the  farm  in 
Greenville  descended,  as  intestate  property,  to  the  testator's 
daughter,  or  whether  It  passed  under  the  residuary  clause  of  the 
will ;  and  for  instnmions  as  to  who  should  make  titles  to  the 
Rail  Road  Company  for  the  part  of  the  farm  agreed  to  be  sold 
them,  &c. 

DuKEiN,  Ch.  The  pleadings  present  the  facts  of  the  case  and 
the  points  submitted  for  the  adjudication  of  the  Court.  Where- 
upon it  is  declared  that  the  testator's  will  was  re-published  by  the 
codicil  annexed,  and  executed  on  the  twelfth  day  of  March,  one 
thousand  eight  hundred  and  fifty,  {a)  and  that  the  legal  estate  in 
the  premises  contracted  to  be  sold  to  the  Rail  Road  Company, 
vested  in  the  defendant,  Alfred  R.  Drayton,  and  that  he  is  a 
trustee,  as  to  the  premises  so  contracted  to  be  sold,  for  the  pur- 
chaser, and  bound  to  execute  a  conveyance  when  required  by  the 

(a)  1  Rolle  Abr.  p.  617.  Z.  No.  8;  Eiehardsan  ts.  Richardson,  Dad.  £q.  184. 
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piirchaser.  And  that  the  executors  are  entitled  to  receive  the 
purchase  money,  and  are  bound  to  account  for  the  same  to  the 
said  Alfred  R.  Drayton  as  part  of  the  rest  and  residue  of  the  tes- 
tator's personal  estate  bequeathed  to  him. 

The  complainants  appealed  on  the  ground : — that  the  testator's 
will  was  not  re-published  by  the  codicil  annexed  to  it ;  that  the 
legal  estate  in  the  premises  contracted  to  be  sold  to  the  Rail  Road 
Company,  did  not  vest  in  the  defendant,  Alfred  R.  Drayton  ;  that 
the  testator  died  intestate  as  to  the  farm  in  Greenville,  and  that 
the  same  vested  in  his  daughter  and  heir  at  law,  Susan  Tidyman. 

BeSaussurCy  for  appellants. 

PetigrUy  T.  Y.  Simons^  jun.^  for  Alfred  R.  Drayton. 

MemmingeTy  for  Susan  Tidyman. 

Per  Owriam.    We  concur  in  the  decree  of  the  Chancellor : 
and  it  is  ordered,  that  it  be  affirmed,  and  the  appeal  dismissed. 
Johnston,  Dunkin,  Daboan  and  Wardlaw,  CC,  concurring. 
Appeal  dwnissed. 


Mary  A.  M.  Lowry ^  adnCx.  of  Wm.  Brown^  dececuedj  vs.  Lewis 

0* Bryan  et  al. 

Bequest  to  testator's  four  sons  **  to  tiiem  and  their  heirs  foreyer ;  if  either  of  my 
sons  should  die  without  issue,  his  part  shaU  be  equally  divided  between  the  sur- 
TiYors  :'*  G.  was  the  last  surviTing  son  and  he  died  without  issue — ^W.,  another 
son,  having  died  before  him,  leaving  issue :  ffeldj  that  Q-.'s  estate  was  a  vested 
fee,  defeasible  in  the  event  that  he  died  without  issue,  leaving  one  or  more  of 
his  brothers  surviving  him,  and,  therefore,  in  the  events  which  had  happened, 
W.  had  no  interest,  under  the  wiU,  in  G.'s  share,  which  his  administratrix  could 
olidm. 

Before  Dunkin,  Ch.  at  Colleton^  February ^  1851. 

Dunkin,  Ch.     Robert  Brown,  the  father  of  complainant's  in- 
testate, died  in  1805.     His  will  has  the  following  residuary  clause, 
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viz :  ^^  Item — I  give  and  bequeath  unto  my  loving  sons,  William 
Brown,  George  Brown,  Robert  Brown,  and  Charles  Brown,  all 
the  remainder  part  of  my  estate,  to  be  equally  divided  between 
them,  share  and  share  alike,  to  them  and  their  heirs  forever ;  and 
I  also  will  and  desire  that,  if  either  of  my  sons  should  die  with- 
out issue,  his  part  shall  be  equally  divided  between  the  survivors/* 
The  estate  was  equally  divided  between  the  four  sons.  In  1811, 
George  died  without  issue,  and  his  share  was  equally  divided  be- 
tween the  surviving  brothers.  So  in  1813,  Robert  died  without 
issue,  and  his  share  was  equally  divided  between  the  surviving 
brothers,  William  and  Charles.  In  1815,  William,  the  former 
husband  of  the  complainant,  died,  leaving  two  children,  who  also 
died  in  infancy.  Charles  Brown,  the  fourth  son  of  the  testator, 
survived  until  1848,  and  then  died  without  issue,  having  bequeath- 
ed his  estate  to  the  children  of  the  defendant,  Lewis  O'Bryan, 
jun.,  whom  he  appointed  executor  of  his  ¥rill.  As  the  adminis- 
tratrix of  Wm.  Brown,  deceased,  the  complainant  can  have  no 
right  which  did  not  belong  to  her  intestate.  His  interest  in  the 
share  allotted  to  his  brother  Charles,  depended  on  two  contingen- 
cies, to  wit :  That  he  should  die  without  issue,  and  that  he,  William, 
should  survive  him.  But  William  was  in  his  grave  more  than 
thirty  years  before  the  death  of  Charles,  and  consequently  could 
take  nothing  in  the  character  of  survivor.  This  is  an  end  of  com- 
plainant's claim.  But  as  the  testator,  Bobert  Brown,  manifestly 
intended  to  part  with  his  whole  estate ;  and  as  Charles  was  the 
last  survivor,  so  that  no  one  could  take  on  the  happening  of  the 
contingency,  the  Court  is  of  opinion  that  his  interest,  under  his 
father's  wiU,  became  absolute,  and  might  well  pass  under  the  be- 
quest to  the  defendants.  It  is  ordered  and  decreed  that  the  bill 
be  dismissed. 

The  complainant  appealed,  on  the  grounds : 

1.  Because  she  submits,  that  on  the  death  of  William  Brown 
leaving  isstcej  his  interest  in  the  share  of  Charles  Brown  became 
transmissable  to  his  representatives. 

2.  Because,  though  she  might  not  be  able  to  sustain  her  bill  in 
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ibe  character  of  administratrix  solely,  yet,  as  she  alleges  herself 
in  her  bill  to  be  the  sole  surviving  distributee  of  William  Brown, 
and  she  is  admitted  to  be  so,  her  bill  for  the  <»kuse  first  stated  m 
Ae  decree  ought  not  to  be  dismissed. 

8.  Because  the  decree  is  otherwise  contrary  to  law  and  equity. 

Rhett,  Trdoyy  for  appellant. 

Sendersofij  contra. 

Tlie  opinion  qI  the  Court  was  delivered  by 

DuNKiN,  €h.  By  the  will  of  Robert  Brown,  it  is  quite  clear 
that  each  of  his  four  sons  took,  not  merely  a  life  interest,  but  an 
absolute  estate  in  the  personalty  bequeathed  to  them.  It  is  to  be 
equally  divided  between  them,  ^^  share  and  share  alike,  to  IJiem 
and  their  heirs  forever."  But  this  absolute  estate  was  defeasible 
on  a  contingency,  '^  if  either  of  my  sons  should  die  without  issue, 
his  part  shall  be  equaUy  divided  between  the  survivors."  Charles 
Brown,  defendant's  testator,  was  the  last  surviving  child  of  his 
&ther,  Robert  Brown^  The  complainant's  intestate  had  beem 
dead  thirty  years  before  his  brother  Charles  died.  Complainant's 
iiMiestate  Wt  issue,  and  his  abscdute  is^terest  in  the  share  bequeath- 
ed to  him  was,  therefore,  indefeasible.  But  it  is  insisted,  on  the 
part  of  the  appellant,  that  her  intestate  had  an  interest  in  Charles's 
share,  which  was  transmissible  to  his  representatives,  and  that,  on 
the  death  of  Charles  without  issue,  she,  as  adminisiratrix  of  Wsou 
Brown,  deceased,  became  entitled  to  the  estate,  although  her  in- 
testate died  before  his  brother. 

If  the  position  assumed  by  the  complainant  be  correct,  it  is  ob- 
viously fMal  to  her  daun.  The  gift  to  the  first  taker  is  in  the 
most  ample  terms,  ^^  to  him  and  his  heirs  forever,  but  if  he  should 
die  without  issue,  his  part  shall  be  equally  divided  between  the 
survivors."  The  only  groimd  upon  which  this  limitation  over  can 
be  sustained,  as  demonstrated  in  Masney  vs.  Sudsany  2  Mer.  180, 
and  Postell  vs.  Postellj  1  Bail.  Eq.  890,  is  that  ^^  it  was  intended 
that  the  survivor  was  meant  individually  and  personally  to  enjoy 
the  legacy,  and  not  merely  to  take  a  vested  interest,  which  might. 


Digitized  by 


Google 


APPEALS  IN  EQUITY.  266 

ChartoBtoB,  JAnuary,  1852. 

or  might  not,  be  aooompanied  by  actual  possession  "-— otherwisa^ 
although  Aere  should  be  no  such  failure  of  issue  aa  would  enable 
him  personaUj  to  take,  yet  his  representatives  irould  be  entitled 
to  claim  in  his  right  wheneyer  the  failure  of  issue  ediould  happen^ 
which  might  be  fifty  years  after  the  death  of  the  first  taker. 
'^  Unless  the  term  suryiror  has  the  efiect  of  limiting  the  generality 
of  the  expression,  dying  without  issue ;"  in  other  words,  if  it  is 
not  a  personal^  but  a  transmissible^  interest  which  is  intended, 
there  is  no  ground  to  support  the  limitation  over,  and  the  inter- 
est of  the  legatee  would  be  absolute  and  indefeasible.  It  may  be 
further  remarked,  that,  if  the  limitation  over  were  not  too  remote, 
but  might  take  effect  on  the  failure  of  issue  at  any  time,  there 
would  be  more  legitimate  ground  for  argument  that  the  defendant, 
representing  the  last  surviving  brother,  was  entitled  to  the  share 
of  William  Brown,  the  complainant's  intestate,  than  that  the  com- 
plainant would  take  Charles's  share.  For  although  William  died 
leaving  issue,  yet  the  issue  became  extinct  in  the  Ufe  time  of 
Charles,  who  was  then  the  last  survivor.  But  upon  the  principle 
and  the  authorities  before  stated,  William  having  left  issue  at  the 
time  of  his  death,  his  estate  was  indefeasible,  altiiough  the  issue 
might  afterwards  fail.  It  is  aa  entire  misa|>prehension  to  suppose 
that  the  vesting  of  the  estaJ^  d^^ended  upon  the  legatee  having 
or  leaving  issue.  It  vested  imiaediatdy  on  the  death  of  Robert 
Brown,  the  original  testator,  mkI  was  defeasible  only  upon  the 
bappedbg  of  a  conting^ioy.  If  that  event  occurred,  it  was  lim* 
ited  ever  to  certain  persons.  None  are  entitled  but  those  who  can 
bring  themselves  within  the  de8cripti<m  at  the  happening  of  the 
contingency.  Neither  the  complainant,  nor  any  one  else^  an- 
swered 4;he  description  at  the  death  of  Charles  Brown,  who  was 
the  last  surviving  brother.  Under  these  drcumstanoes,  it  was 
held  by  the  Chancellor,  that,  as  it  was  the  manifest  intention  of 
the  testator  to  part  with  his  whole  estate,  and  m  at  the  death  of 
Charles  Brown  there  was  no  one  capable  of  taking  under  the  de- 
scription of  survivor,  his  estate  was  absolute,  and  such  condusion 
has  the  sanction  of  FoweU  vs.  Brown^  1  Bail.  100,  and  the  ao- 
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thorities  there  cited.  But  this  is  an  unimportant  inquiry.  If  the 
result  were  otherwise,  and  it  became  a  case  of  intestacy,  none 
could  claim  but  the  legal  representative  of  the  original  testator, 
and  that  character  is  not  sustained  by  the  complainant. 

The  appeal  is  dismissed. 

Johnston,  Dakgan  and  Wardlaw,  CC.  concurred. 

Appeal  dismissed. 


A,  R,  and  Sarah  Ohisolm  vs.  Jane  M.  Ohisolm  and  others. 

Infant  haying  an  absolute  estate  of  about  $16,000,  and  also  an  estate  of  about 
twice  that  amount  contingent  upon  his  attaining  the  age  of  twenty-one,  or  mar- 
rying :  ordered  that  maintenance  be  allowed  him  out  of  his  absolute  estate. 

Allowance  made  for  mamtenance  is  subject  to  the  future  control  of  the  Court,  and 
may  be  altered  with  the  yarying  ciroumstances  of  the  estate. 

Before  Wardlaw,  Ch.,  at  Charleston^  February ^  1851. 

Wardlaw,  Ch.  Alexander  Robert  Ohisolm,  by  his  will,  dated 
May  29,  1827,  devised  a  plantation  and  negroes  to  his  son,  Alex- 
ander B.  Chisolm,  for  life,  and,  upon  his  death,  should  he  die 
leaving  issue  at  the  time  of  his  death,  to  such  issue  as  should  at- 
tain the  age  of  twenty-one  years,  or  at  the  day  of  marriage, 
equally  and  absolutely,  with  survivorship  among  them ;  and  should 
his  son  die  leaving  issue,  as  aforesaid,  and  also  a  widow,  then  that 
the  widow,  during  widowhood,  should  receive  a  reasonable  support 
out  of  said  estate,  and  he  appointed  his  executors  trustees  for  the 
children  and  widow  of  his  said  son,  for  the  purpose  of  carrying 
this  and  other  provisions  of  his  will  in  the  nature  of  trusts  into 
full  and  entire  effect ;  but  should  his  said  son  die  leaving  no  issue 
at  the  time  of  his  death,  or  leaving  i^sue,  they  should  become 
extinct  before  attaining  the  age  of  twenty-one  years,  or  before 
marriage,  and*  also  leaving  a  widow,  then  that  the  property  given 
to  his  said  son  should  revert  back,  and  become  the  property  of 
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his  other  sons,  who  should  be  living  at  the  death  of  his  said  son, 
subject  to  the  same  conditions  and  restrictions  imposed  on  the 
said  property  in  the  devise  and  bequest  of  the  same  to  his  said 
son,  the  said  surviving  sons  paying  to  the  widow  of  their  deceased 
brother  $5,000  in  full  discharge  of  her  claims  upon  the  estate. 
The  said  testator,  by  his  said  will,  gave  certain  lands  and  negroes 
to  each  of  his  other  three  sons,  John  M.,  Edward  N.  and  Robert, 
for  life,  subject  to  all  the  provisions  and  conditions  imposed  on 
the  property  given  to  their  brother,  Alexander  R.,  and  also  gave 
to  each  of  his  four  sons  one-fourth  of  the  residue  of  his  estate  in 
fee.  Of  the  said  will,  George  Chisolm,  Thomas  Smith,  Alexan- 
der R.  Chisolm,  and  John  M.  Chisolm,  were  appointed  executors. 
The  testator  died  June,  1827,  leaving  his  said  four  sons  surviving 
him.  Of  the  executors,  Thomas  Smith  died,  without  having  ever 
qualified ;  George  Chisolm  qualified,  and  soon  afterwards  died  ; 
the  other  two  qualified  and  administered  the  estate  by  paying  the 
debts  and  delivering  the  legacies.  Soon  afterwards  the  son,  Alex- 
ander R.,  died  without  having  been  married,  whereby  his  interests 
devolved  upon  his  surviving  brothers. 

Edward  N.  Chisolm  and  Mary  E.  Hazard  contracted  marriage 
in  1831,  and  in  contemplation  thereof  conveyed  nine  negroes  to 
Thomas  E.  Screven,  in  trust,  for  the  use  of  both  during  their 
joint  lives,  then  for  the  use  of  the  survivor  for  life,  and  upon  the 
death  of  the  survivor  for  the  issue  of  the  marriage  in  fee.  Ed- 
ward N.  Chisolm  died  September  1,  1836,  leaving  the  said  Mary 
E.,  his  widow,  and  the  plaintiffs,  A.  R.  and  Sarah,  his  children, 
and  leaving  of  force  his  will,  dated  August  19,  1836,  whereby  he 
devised  his  whole  estate,  real  and  personal,  to  his  widow,  and 
whereof  the  said  Thomas  E.  Screven  was  the  acting  executor. 

John  M.  Chisolm,  surviving  executor  of  Alexander  Robert 
Chisolm's  will  and  trustee  of  the  estates  devised,  applied  by  peti- 
tion to  this  Court  for  instruction  as  to  the  extent  of  the  provision 
which  should  be  made  for  the  reasonable  support  of  the  said  Mary 
E.  out  of  the  estate  given  in  trust ;  and  at  April  sittings,  1838, 
for  Beaufort  district,  it  was  ordered  that  the  said  John  M.  Chisolm, 
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executor,  pay  to  ihe  said  Mary  E.  Cfaisolm,  out  <^  the  trust  pro- 
perty of  her  deceased  husband,  Edwtf d  K.  Chisolm,  the  annual 
Bum  of  two  thousand  dollars  daiing  her  widowhood,  for  her  p^v 
aonal  use,  and  £¥e  hundred  dollars  annually  for  the  maintenance 
of  her  two  children,  until  tiie  furUier  order  of  t^e  Oourt. 

Mary  E.  Ohisolm  died  in  Nonrember,  1838,  intestate,  leaving 
^  plaintiffs  the  distributees  of  her  estate,  the  administration  df 
which  was  committed  to  the  said  Thomas  E.  Screven. 

The  separate  estates  of  Edward  N.  Chisolm  and  Mary  E. 
Ohisolm  and  the  estate  embraced  in  ti^ir  marriage  settlement^ 
have  all  be^a  sold  by  the  orders  of  the  Court,  and  they  are  now 
in  the  hands  of  the  said  Thomas  E.  Steven,  in  the  form  of  bonds 
bearing  interest,  to  the  aggregate  value,  as  stated  in  his  answer,  of 
$33,004.20,  to  which  the  plaintiffs  are  absolutely  entitled.  The 
estate  to  which  the  plaintiiSs  will  be  entitled,  und^  the  will  of 
their  grand-father,  Alexander  Robert  Chisolm,  upon  their  marriage 
(Mr  attainment  of  full  age,  is  estimated  to  be  worth  about  twice  as 
audi  m<»-e.  So  that  the  estate  of  each  plaintil^  vested  and  eon* 
tingent,  is  worth  about  $50,000* 

John  M.  Chisdboa  was  appointed  guardian  of  the  persons  of  tiie 
plaintiffis,  at  January  sittings,  1839,  of  this  Court,  for  Beaufort 
district ;  he  was  also  provisionally  appointed  guardiim  of  their 
estates,  but  did  not  comply  with  the  condition  of  die  order  in  this 
xefi^ect.  Hie  plaintiffs,  after  the  death  of  their  moth^,  w^it  to 
reside  in  the  family  of  their  maternal  aunt,  the  wife  of  Horace 
Waldo,  their  next  friend  in  this  suit,  in  the  dty  of  New  York; 
and  they  continue  to  reside  there.  The  sum  allowed,  or  assumed 
to  be  allowed,  by  the  ord^  of  April,  1838,  for  the  maintenanoe 
of  the  plaintiffs,  has  been  found  inadeq[uate,  and  the  said  Horace 
Waldo  is  in  advance  for  their  support.  The  plaintiff,  A.  B.,  is 
mow  in  his  seventeenth  year  of  age,  and  the  plaintiff,  Sarah,  in 
her  fifteenth  year. 

John  M.  Ch»olm  died  intestate,  July  5, 1849,  leaving  a  widow, 
Jane  M.^  who  has  administered  upon  his  estate,  and  five  diildren, 
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who  are  in&nts,  nimiely,  John  M.,  Alfred,  Jane,  Susan  and  Laorens* 

The  tritflt  estate  of  Edward  N.  Chisolm,  while  under  the  man- 
agement of  the  said  John  M.  Chisolm,  yielded  little  income,  inso- 
much  that  he  was  in  adyanoe  to  the  said  trust  estate  at  the  time 
of  his  death. 

Robert  Chisohn,  only  snrriving  son  of  Alexander  Robert 
Chisolm,  was  appointed  by  thi&  Court,  sitting  in  CharlestOB^ 
February,  1850,  njanager  of  the  trust  estate  of  Edward  N, 
Ghisolm,  and  in  June,  1850,  trustee  of  said  estate. 

This  bill  is  filed  by  the  two  infant  children  of  Edwt^  K 
Chisolm  against  Thomas  E.  Screven,  Robert  Chisolm,  Jane  M; 
Chisolm,  and  the  children  of  John  M.  Chisolm ;  it  prays  that  the 
advances  made  by  John  M.  Chisohn  and  Horace  Waldo  may  be 
reimbursed,  aad  that  additional  sums  maybe  allowed  to  the  plains 
tifib  for  their  maintenanee,  past  and  future.  Hie  master  reportfe 
tiiat  the  debt  of  the  tnmt  estate  of  Edwiyrd  N.  Chisolm  to  the 
estate  of  John  M.  Chisolm  amounts  to  $Q,007.69.  That  there 
i»re  to  tiie  credit  of  the  trust  estate,  in  the  hands  of  James  H. 
Ladson  k  Co.,  factors,  $8,102.38,  and  in  the  hands  of  Robert 
Chisolm,  as  manager  and  trustee,  $1,026.57 ;  and  the  master  re- 
commends the  increase  of  maintenance  to  the  plaintifiis  herein- 
after ordered.  All  the  parties  seem  agreed  that  the  main  par> 
poses  of  the  bill  should  be  eflfected ;  and  the  only  question  se- 
riously litigated,  is,  whether  the  allowance  for  the  maintenance  of 
tibe  plaintiffb  should  be  defrayed  out  of  the  estate  to  which  they 
are  absolutely  entitled,  or  out  of  the  trust  estate,  which  will  be- 
long to  them  if  they  marry  or  reach  maturity.  If  the  latt^ 
were  the  only  fund  from  which  the  maintenance  could  be  pro- 
vided, the  decision  might  be  embarrassing,  but  in  the  actual  state 
of  the  facts  the  course  of  judgment  is  plain. 

A  legacy,  payable  at  a  future  day,  does  not  bear  interest  before 
default  in  the  payment,  unless  the  intention  of  the  testator  to 
give  interest,  as  an  incident  to  the  legacy  can  be  inferred  from 
the  whole  will,  or  unless  it  bea  legacy  from  a  father  to  an  in- 
fant child,  who  has  no  other  provision,  and  to  whom  the  &ther 
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has  given  nothing  in  the  will*  for  maintenance.  In  snch  case  of 
father  and  child,  interest  from  the  death  of  the  testator  is  given 
for  the  maintenance  of  the  child,  in  the  absence  of  express 
direction  on  the  subject,  or  even  against  direction  for  the  ac- 
cumulation of  interest  until  the  day  when  the  legacy  is  payable, 
and  whether  the  legacy  be  vested  or  contingent.  AUen  vs. 
Orossland^  2  Rich.  Eq.  8.  This  doctrine  is  founded  on  the  prin- 
ciple, that  as  the  father  is  under  a  legal  obligation  to  provide  for 
the  maintenance  of  his  infant  child,  the  Court  will  not  presume 
him  to  be  inofficious  and  unnatural,  but  will  infer  that  by  such 
legacy  he  intends,  in  fulfillment  of  his  duty,  to  afford  to  his 
child  the  means  of  support.  Seath  vs.  Perry ^  3  Atk.,  101.  The 
same  rule  of  construction  might  be  applied  to  the  case  of  a  grand- 
father's legacy,  if  by  the  death  of  the  father  and  the  destitution 
of  the  grand-children,  he  should  be  bound  to  provide  for  their 
maintenance,  or  to  the  case  of  any  testator,  who,  by  the  teims  of 
his  will,  puts  himself  in  loco  parentis  towards  the  objects  of  his 
bounty.  But,  in  the  absence  of  such  circumstance,  the  rule 
does  not  extend  to  adult  children.  Lownde%  vs.  Lowndes^  15 
Ves.  301 ;  Raven  vs.  Waite^  1  Swan.  553 ;  nor  to  a  natural  child, 
lb. ;  nor  to  a  wife ;  Stent  vs.  Robinson,  12  Ves.  461 ;  nor  to 
nephews ;  Crickett  vs.  Dolby ,  3  Ves.  10 ;  nor  to  grand-children ; 
Houghton  vs.  Harrison,  2  Atk.  329 ;  BtMer  vs.  Freeman,  3  Atk. 
58  ;  Palmer  vs.  Mason,  1  Atk.  505 ;  Descrambes  vs.  Tomkins,  1 
Cox,  233 ;  JEllis  vs.  Mlis,  1  Sch.  and  Lef.  5 ;  LuptonYs.  Luptony 
2  John.  Ch.  628 ;  nor  even  to  infant  children,  if  the  father  has 
provided  in  his  will  any  other  maintenance,  however  small,  and 
however  large  may  be  the  ultimate  legacy.  Ellis  vs.  Ellis.  Main- 
tenance out  of  the  interest  of  a  legacy,  payable  at  a  future  day, 
by  a  testator,  not  in  loco  parentis,  to  a  class  of  children  not  other- 
wise provided  for,  if  there  was  equality  in  the  portion  of  the 
children,  and  in  their  chance  of  taking  by  survivorship  the  whole, 
has  been  sometimes  ordered  by  a  Court  of  Equity,  where  the 
Court  could  have  before  it  all  the  persons  entitled  to  the  fund,  so 
as  to  make  to  each  a  compensation  in  immediate  maintenance  for 
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the  diminution  of  the  fund  to  which  be  may  be  ultimately  enti- 
tled ;  but  this  relief  cannot  be  aflForded  if  there  be  a  gift  over,  or 
any  other  interest,  that  upon  any  other  contingency  would  take 
effect,  at  least,  without  the  consent  of  the  remainder-men. 

This  would  be  in  effect  giving  the  property  of  one  person  for 
the  maintenance  of  another.  In  ex  parte  KehbUy  11  Ves.  604, 
Lord  Eldon  refused  maintenance,  where  the  estate  was  bequeath- 
ed to  infants,  with  survivorship  among  them  in  case  of  the  death 
of  any  af  them  under  twenty-one  ;  but  there  was  a  limitation  over 
to  others  in  case  of  the  death  of  all  the  infant&Jinder  twenty-one. 
In  Marshall  vs.  Holloway^  2  Swan.  4^l!5SlKsaro^Bi|mient  Judge, 
discussing  this  doctrine  of  mainteDJnceipl(')^l»>  Arii^m^^  of  com- 
pensation, says  :  "  if  the  will  contamssuccessive  Iimixawpns  under 
which  persons  not  in  being  may  n Joa^S^tl^ytsb- s  not  suffi- 
cient that  all  the  parties  then  liviM^resumptively  Entitled  are 
before  the  Court,  for  none  of  the  In^jpg  ifc^  'fegiyro-iprties  even- 
tually entitled  to  the  enjoyments  or  mi  yUPptjjjfT  Again,  in 
Errat  vs.  Barlow,  14  Ves.  202,  where  the  property  was  given  to 
children  at  twenty-one,  and  limited  to  others  if  the  children  should 
die  under  twenty-one,  Lord  Eldon  says :  "  the  result  is  that  if 
the  chance  of  surviving  is  equal  among  all,  and  no  other  interest, 
that  upon  any  contingency  would  take  effect,  will  be  defeated, 
maintenance  shall  be  allowed  out  of  the  interest ;  but  it  is  impos- 
sible to  give  it  where  in  any  event  under  the  operation  and  con- 
struction of  the  will  that  interest  may  possibly  belong  to  others." 
In  Lomax  vs.  Lomax,  11  Ves.  48,  maintenance  out  of  the  interest 
of  a  legacy  to  the  children  of  testator's  living  daughter,  was  re- 
fused because  an  unborn  child  might  eventually  take  the  whole. 
In  Errington  vs.  Chapman,  12  Ves.  20,  legacies  were  given  to 
two  grand-children  at  twenty-one,  with  interest  from  the  end  of  a 
year  after  testator's  death,  and  with  survivorship  amongst  them, 
but  because  there  was  a  gift  over,  in  case  both  died  under  twenty-, 
one  without  issue.  Sir  Wm.  Grant  refused  maintenance,  although 
the  father  was  not  of  ability  to  maintain  the  infants.  V.  C. 
Shadwell,  in  Turner  vs.  Turner,  4  Sim.  430,  6  E.  C.  C.  R.  198, 
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pnrsned  the  same  eowse,  became  the  children  of  rach  of  iiie 
grand-children  as  might  die  under  twenly-one  had  a  contingent 
interest  Theidecisions  are  not  altogether  uniform  as  to  the  ne- 
cessity of  calling  before  the  Court  all  l^e  persons  ^o  may  be 
beneficially  interested  in  such  legacies^  but  the  great  weight  of 
smthority  is  against  the  aUowance  of  maintenance,  where  this  can- 
not be  done. 

In  the  case  before  us,  we  cannot  regard' the  testator,  Aleximder 
Robert  Chisolm,  as  putting  himself  in  loco  parewtA$  towards  grand- 
children, who  might  never  come  into  existeneey  especially  when  he 
made  ample  provision,  by  absolute  bequests,  for  their  living  father. 
The  only  direction  of  the  will  from  which  the  parental  anxiety 
of  the  testator  towards  grand-children  is  inferred,  is  the  appoint- 
ment of  trustees  for  them ;  but  that  arrangement  was  adopted 
only  to  preserve  the  contingent  remainders,  in  case  the  father  died 
during  the  infancy  of  their  children.  One  cannot  be  under  pa- 
rental obligation  to  posterity  which  is  possible  only,  ind  not  actnaL 

It  seems  equally  impracticable  here  to  give  maintenance  to  the 
plaintifis  out  of  the  trust  estate,  on  the  principle  of  compensation. 
The  plaintiflfe  have  other  estates  from  which  they  may  be  main- 
tained. The  children  of  John  M.  Chisolm  are  infants,  and  inca- 
pable of  bartering  away  their  contingent  interest  in  the  fund. 
Unborn  children  of  Robert  Chisolm,  who  cannot  be  called  before 
the  Court,  may  be  eventually  entitled  to  the  whole  estate ;  and  the 
Court  cannot  give  away  their  property  to  others. 

In  opposition  to  this  conclusion,  it  is  urged  that  the  p<»ht  was 
adjudged  by  the  order  of  April,  1888.  But  that  order  provided 
only  for  the  reasonable  support  of  the  mother  of  the  plaintiffii 
during  her  widowhood,  in  conformity  to  the  will ;  and  the  fact  that 
she  had  two  children  was  properly  taken  into  consideration  in 
fixing  the  amount  of  her  allowance.  I  am  not  disposed  to  scan 
curiously  the  provisions  of  that  order,  so  far  as  it  may  have  been 
acted  upon  by  the  parties ;  but  it  would  be  difiicuH  to  maintain 
that  it  had  any  legal  operation  after  the  death  of  Mary  E.  Chisolm. 
At  all  events,  when  that  order  was  made,  the  plaintift  were  not 
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entitled  to  the  enjoyment  of  any  estate  whatsoeyer ;  and  it  is 
pushing  the  argument  ad  verieundiam  extremely,  to  urge  me  to 
enlarge  and  apply  an  order  of  my  predecessors  under  a  yery  dif- 
ferent state  of  facts. 

It  is  ordered  and  decreed,  that  the  r^K)rt  of  Master  Gray  be 
confirmed,  and  that  the  defendant,  Jane  M.  Chisolm,  administra- 
trix of  John  M.  Chisolm,  be  paid  the  sum  of  $2,007.69,  with  in- 
terest from  June  19,  1848,  for  the  adyauces  of  her  intestate  to 
the  trust  estate  of  E.  N.  Chisolm,  out  of  the  balance  in  the  hands 
of  the  factors,  James  H.  Ladson  &  Co. 

It  is  further  ordered  and  decreed,  that  the  adyances  of  Horace 
Waldo  to  the  plaintiffs  be  repaid  to  him,  so  far  as  they  may  be 
covered  by  an  additional  allowance  of  $500  a  year  hereby  made 
for  the  maintenance  of  plaintiffs,  from  the  death  of  John  M. 
Chisolm  to  the  first  of  January  last,  out  of  the  estate  of  the  plain- 
tiffs in  the  hands  of  the  defendant,  Thomas  E.  Screyen. 

It  is  further  ordered  and  decreed,  that  for  this  year  commen- 
cing first  of  January  last,  and  hereafter,  so  long  as  the  plaintiflfe 
reside  with  H.  Waldo,  their  next  friend,  and  until  otherwise  or- 
dered, the  said  H.  Waldo  do  receiye  for  the  maintenance  of  plain- 
tiffs^ at  the  rate  of  one  thousand  dollars  a  year  for  each  of  them, 
payable  semi-annually  in  advance,  the  allowance  for  the  first  half 
of  this  year  immediately  after  this  decree,  and  subsequent  allow- 
ances in  July  and  January,  out  of  the  estate  of  plaintiffs  in  the 
hands  of  Thomas  E.  Screven,  defendant,  who  is  hereby  ordered 
to  pay  the  same. 

It  is  further  ordered  and  decreed,  that  the  defendant,  Robert 
Chisolm,  proceed  to  invest,  conformably  to  the  standing  order  of 
the  Court  of  Appeals,  any  balances  in  his  hands,  or  in  the  hands 
of  James  H.  Ladson  &  Co.,  belonging  to  the  trust  estate  of  E. 
N.  Chisolm,  or  which  may  hereafter  accrue,  to  await  the  further 
order  of  this  Court. 

As  there  is  no  proof  in  the  cause  that  guardians  have  been  ap- 
pointed for  the  persons  or  estates  of  the  plaintiffs  since  the  death 
"  of  John  M.  Chisolm,  the  cause  is  retained  with  leave  to  any  of  the 
18 
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j^arties,  upofii  proper  notice  to  the  soHeitorg  of  the  o&er  parties^  to 
move  for  a  refe)r<eBee  oa  that  SMhject,  or  to  itke  such  other  ppc>- 
^eedingB  in  the  maAl^r  as  they  may  adyise. 

The  costs  and  expenses  of  the  plaintifis,  as  betwe^  solioitor 
Mid  client,  and  the  costs  of  all  t^e  defendants,  exo0pt  Thomas  E. 
Serev^n,  to  he  ptdd  ont  of  any  funds  in  the  hands  of  Bobefi 
Ohisolm^  as  manager  or  trustee.  The  costs  of  tiie  defendant, 
Thomas  E.  Screven,  to  be  paid  out  of  the  estates  of  the  plaintifi 
in  his  hattds. 

The  defendant,  Thomas  E.  Screven,  appealed,  on  the  grounds  : 

1.  Because  his  Honor  decreed,  that  an  allowance  of  ^^  one  thou- 
sand dollars  for  each,  payable  semi-annually,  in  advance,  for  the, 
maintenance  inftiture  of  the  plaintiffs,  A.  R.  and  Sarah  Chisobn,  du- . 
ring  their  minority,  should  be  paid  out  of  the  estate  in  his  hands." 
Whereas,  it  it  is  respectfully  submitted,  that  the  estate  in  his  hands 
is  the  estate  of  their  deceased  mother,  Mary  £.  Ghisolm,  safely  and 
securely  invested  in  bonds,  bearing  interest,  payable  annuaUyj 
not  Bemi-anniLaUy  ;  and  it  is  impracticable  atid  inequitable  to  col- 
lect and  re-invest  the  corpus  of  said  estate  to  provide  for  the 
exigency  of  the  decree  in  this  respect,  and  to  require  the  payment 
of  interest,  semi-annually,  contrary  to  the  usage  of  the  country, 
which  would  occasion  frequent  and  serious  losses  to  the  said  estate, 
by  detention  of  its  funds  from  time  to  time,  to  secure  suitable  in- 
vestments, and  the  punctual  payment  of  the  allowance  ordered. 

2.  Because  the  last  will  and  testament  of  the  grandfather  of 
the  said  plaintiffs,  Alexander  R.  Ghisolm,  deceased,  charges  the 
estate,  consisting  of  lands  on  Coosaw  Island ;  and  the  negro 
slaves,  after  the  decease  of  the  life-tenant,  his  son,  Edward  Neuf- 
ville  Chisolm,  deceased,  with  the  maintenance  and  education  of 
the  said  plaintiffs,  the  remainder-men,  during  their  minority, 
which  provision  of  the  said  testator,  this  honorable  Court  has 
hitherto  adopted  as  its  guide,  and  this  defendant  respectfully  sub- 
mits that  no  sufficient  cause  is  assigned  why  the  said  entailed  estate 
should  not  continue  the  siun  decreed  for  the  maintenance  annual- 
ly of  the  said  plaintiffs,  as  heretofore  charged. 
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8.  Because  the  defendant,  Thomas  E.  Screven,  has  no  funds  in 
hk  hands  to  pay  the  balances  decreed  to  be  due  and  owing  to  die 
said  Horace  wfldo,  unless  he  is  permitted  to  encroach  iqpon  the 
ccrpuH  of  the  estate,  already  invested ;  whereas  it  is  submitted, 
diat  such  encroachment  is  contrary  to  the  practice  and  policy  of 
the  Court. 

4.  Because  tiie  smaller  estate  in  the  hands  of  defendant  is 
charged  with  the  payment  of  a  sum  annually,  which,  under  the 
most  favorable  circumstances,  it  could  not  fully  pay ;  whereas  the 
larger  and  more  profitable  estate  is  not  chained  at  all,  and  its  pro- 
ceeds suiTered  to  accumulate  in  the  hands  of  Robert  Chisolm, 
without  giving  security  for  said  estate  or  its  proceeds. 

5.  Because  this  defendant  received  no  notice  of  uiy  reference 
before  the  master  in  Charleston,  at  which  he  would  have  been  re- 
furesented ;  therefore  the  decree  oi  his  Honor  occasions  surprise 
and  iiguBtioe  to  this  defendi^t.  * 

Sereven^  Martin^  for  appellant. 
Memminger^  Petigru^  ccmtra. 

Per  Ouriam.  We  concur  in  the  decree.  It  is  a  mistake  to 
imppose^that  die  allowance  made  for  maintenance  is  permanent  or 
unalterable.  Upon  a  proper  showing,  in  a  proper  proceeding,  it 
tnay  be  altered  with  the  VM^ing  circumstances  of  the  estate.  It 
18  subject  therefore  to  the  future  control  of  the  Court.  It  is  or- 
dered that  the  decree  be  affirmed,  and  the  appeal  dismissed. 

JoHKSTON,  DuNKiN,  Dabgaiv  and  Wabdlaw,  CC,  concurring. 

Appeal  dwnisaecL 
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W.  S.  MiverSy  adm'r.  W*  M.  JEdtngi,  vs.  John  A.  Fripp  et  oL 

Deyise  of  property,  real  and  personal,  to  testator's  wife,  for  life,  and  after  her 
deaUi  to  his  son,  for  life ;  "  and  from  and  immediately  after  the  death  of  mj 
wife  and  son^  unto  the  issue  of  mj  said  son  liying  at  the  time  of  his  death,  who 
shall  live  to  attain  the  full  age  of  twenty-one  years,  or  who,  dying  before  that 
time,  shall  leave  issue  to  live  until  the  time  at  which  the  parent  or  parents,  if 
alive,  would  have  reached  the  full  age  of  twenty-one  years  ;'^  and,  in  default  of 
such  issue,  then,  over, — held,  to  give  a  vested,  but  defeasible,  interest,  with  im- 
mediate right  to  the  rents  and  profits,  to  a  child  of  the  son  who  survived  botk 
the  wife  and  son,  although  such  child  died  under  twenty-one  years  of  age,  leav- 
ing no  issue  which  lived  until  the  time  at  which  the  parent,  if  alive,  would  have 
been  twenty-one  years  of  age. 

Before  DuNKm,  Ch.,  at  Charleston,  Jum,  1851. 

DuNElN,  Ch.  The  questions  presented  by  the  pleadings  arise 
on  the  will  of  William  Edings,  deceased,  and  the  codicil  thereto. 
The  former  bears  date  23d  May,  1884,  and  the  latter  on  the 
27th  March,  1836,  and  both  were  admitted  to  probate  on  the  11th 
April  following.  An  extract  of  so  much  as  is  necessary  is  an- 
nexed to  this  decree. 

It  appears  that,  at  the  time  of  the  execution  of  these  instru- 
ments, and  at  the  decease  of  the  testator,  he  had  one  son,  John 
Evans  Edings,  who  was  himself  married  and  had  two  sons,  to  wit: 
William  M.  Edings  and  John  Evans  Edings,  jr.,  one  of  the  de- 
fendants. The  testator  left  also,  besides  his  widow,  Sarah  Ed- 
ings, two  daughters,  Sarah  Chisolm  and  Mary  Fripp,  and  the 
children  of  a  deceased  daughter,  Eliza  Whaley. 

By  the  principal  clause  of  the  will,  which  it  is  important  to 
consider,  the  plantation  on  Edisto  Island  therein  described,  and 
the  slaves  attached  thereto,  are  devised  and  bequeathed  to  his 
wife  during  her  natural  life,  and,  subject  to  her  life  estate,  the 
same  property  is  derised  and  bequeathed  to  his  son,  John  Evans 
Edings,  during  his  natural  life ;  but  it  is  specially  prorided  that, 
in  the  event  of  the  bankruptcy  of  his  son,  or  of  any  act  on  hia 
part  that  would  deprive  him  of  the  use,  annual  profits  or  income 
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arising  from  said  property,  then,  and*  in  any  snoh  case,  the  devise 
and  bequest  to  his  son  are  absolutely  revoked  and  annulled,  and 
tiie  testator  devises  and  bequeaths  the  said  property,  subject  to 
his  wife's  life  estate,  &c.,  '^  unto  the  wife  and  children  of  his  said 
son,  or  the  survivor  or  survivors  of  them,  for  and  during  the  re- 
mainder of  the  life  of  his  said  son,  to  and  for  their,  and  each  of 
their  sole  and  separate  use,  benefit,  and  behoof^  and  without  being 
in  any  manner  subject  to  the  debts,  contracts  or  control  of  his  said 
son.**  ^^  From  and  immediately  after  the  death  of  his  wife  and 
son,**  his  mansion  house,  &c.,  and  the  three  tracts  of  land,  his 
dwelling  house  on  Eding*s  Bay,  &c.,  and  all  the  slaves,  &c.,  on  hi^ 
three  tracts  of  land  on  Edisto  Island,  the  testator  gives,  devises, 
and  bequeaths  '^unto  the  lawfully  begotten  issue  of  his  said  son 
living  at  the  time  of  his  death,  who  shall  live  to  attain  the  full 
age  of  twenty-one-years,  or  who,  dying  before  that  time,  shall 
leave  lawfully  begotten  issue  to  live  until  the  time  at  which  the 
parent  or  parents,  if  alive,  would  have  reached  the  full  age  of 
twenty-one  years :  if  more  than  one,  then  to  them,  their  heirs  and 
assigns,  absolutely  and  forever :  and  if  only  one  of  them,  then  to 
that  one,  his  or  her  heirs  and  assigns  absolutely  and  forever,  the 
issue  of  any  deceased  issue  of  my  said  son,  and  whether  the  9aid 
imue  died  before  or  after  my  said  son,  taking  and  receiving  the 
same  share  and  proportion  as  the  parent  or  parents,  if  alive,  would 
have  taken  and  received.  And  should  my  said  son  die  without 
leaving  lawf uUy  begotten  issue  living  at  the  time  of  his  death, 
who  shall  live  to  attain  the  full  age  of  twenty-one  years,  or  who, 
dying  before  that  time,  shall  leave  lawfully  begotten  issue  to  live 
until  the  time  at  which  the  parent  or  parents,  if  alive,  would  have 
attained  twenty-one  years  of  age,  then  I  give,  devise  and  bequeath 
all  the  said  real  and  personal  property  mentioned  and  contained 
in  this  clause  of  my  will,  unto  the  right  heirs  then  living  of  me, 
the  said  William  Edings,  to  be  equally  divided  among  them,  share 
and  share  alike,  according  to  the  laws  of  this  State  for  the  distri- 
bution of  intestates*  estates." 

John  Evans  Edings  died  two  years  after  the  death  of  the  tes- 
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tfttor,  I^  father,  leaving  snrnving  him  his  two  sons,  William  M. 
Edings  and  John  Eranq  Edings.  His  mother,  Sarah  Edings,  died 
in  1844.  William  M.  Edings  Bred  nntil  29fch  September,  1850, 
irhen  he  departed  thus  life  at  the  age  of  twenty  years.  He  left 
surviving  him  a  son,  who  died  three  months  after  his  father,  and 
before  his  father  wonld  have  attained  the  ftdl  age  of  twenty-one 
years.  John  Evans  Edings,  the  defendant,  was.  e^hteen  years 
«nd  six  months  old  in  May,  1851.  The  bill  is  filed  by  the  person- 
al representative  of  Wm.  M.  Edings,  praying,  among  other  things, 
an  account  of  the  rents  and  profits  of  the  estate  above  devised 
and  bequeathed,  from  the  death  of  the  life  tenant  in  1844  until 
tibe  close  of  the  year  1850,  and  that  a  moiety  thereof  may  be  paid 
to  him.  The  success  of  the  eomplainant  depends  upon  the  inquiry 
whether  William  M.  Edings  had  a  vested  or  contingent  interest 
under  the  will  of  his  grand-father. 

The  authorities  concur  that  this  inquiry  must  be  determined  by 
the  sense  in  which  the  testator  intended  the  devisees  interest  in 
ihe4>roperty  to  depend  upon  his  attaining  the  specified  age.  Thus 
a  devise  to  a  person,  if  he  shall  live  to  attain  a  particular  age, 
standing  alone,  would  be  contingent :  yet  if  it  be  followed  by  s 
limitation  over  in  case  he  die  under  such  age,  the  devise  over  is 
iJonsidered  as  explanatory  of  the  sense  in  which  the  term  is  used, 
to  wit :  that,  at  that  age,  the  estate  should  become  absolute  and 
indefeasible :  the  interest  in  question,  therefore,  is  construed  to 
vest  ifiMarUer,  1  Jarman  on  Wills,  738.  The  principle  is  sus- 
tained by  many  cases,  and  among  others  by  Doe  vs.  NoweU^  which 
iras  first  determined  in  the  King's  Bench,  1  M.  &;  Selw.  826,  and 
the  judgment  afterwards  affirmed  by  the  House  of  Lords,  5  Dow 
P.  0.  202.  The  devise  was  to  the  testator's  nephew  for  life,  and, 
on  his  decease,  to  and  among  his  children  lawfully  begotten 
equally,  at  the  age  of  twenty-one,  and  their  heirs  as  tenants  in 
common.  But,  if  only  one  child  should  live  to  attain  such  age, 
to  him  or  her  and  his  or  her  heirs,  at  his  or  her  age  of  twenty- 
one  ;  and  in  case  the  nephew  should  die  without  lawful  issue,  or 
such  lawful  issue  should  die  before  twenty-on^  then  to  and 
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VBongst  the  teststor's  nephews  and  nieoea  there  named,  or  sttoh 
of  th^n  9B  should  he  then  liyiag,  and  their  heirs  and  assigns 
foreyer.  The  father,  during  the  infanej  of  two  of  the  children, 
and  before  the  birth  of  olhers,  levied  a  fine  and  afterwards  suf- 
fered a  recovery,  and  conveyed  the  estate  to  a  purchaser,  and  died 
leaving  his  children  under  age.  It  was  held  that  the  children,  al 
^ir  birth,  took  vested  remainders,  and  they  recov^ed  againsft 
tiie  purchaser.  The  case  was  decided  (Ok  the  authority  of  £ron^ 
field  vs.  Orowder,  1  New  Eep.  (B.  and  P.)  818.  Testatoar  Revised 
a  life  estate  to  his  widow,  and,  on  her  death,  to  Joshua  Bose  for 
life,  and  at  the  deeease  of  the  longest  liv^  of  them,  he  devised  . 
all  his  real  estate  to  the  plaintiff,  if  he  should  live  to  attain  twenty- 
one  years  of  age :  but  in  ease  he  die  before  he  attains  that  age^ 
and  his  brother  Charles  survive  him,  ^^  in  that  ease  I  give  my  real 
estate  to  Charles,  if  he  lives  to  attain  the  age  of  twenty-one  years, 
but  not  otherwise ;  but  in  case  both  the  above  mentioned  boys  die 
before  either  of  them  attain  the  age  of  twenty-one  years,  then  I 
give  my  real  estate  to  John  Tde,  my  god-son,  and  his  heirs  for 
ever."  After  the  decease  of  the  widow  and  Joshua,  and  before  the 
plaintiff  attained  the  age  of  twenty-one  years,  he  filed  a  bill  to 
have  his  rights  declared.  On  the  part  of  the  heir  at  law,  it  was. 
insisted,  that  the  remainder  was  contingent,  and  the  tenant  for 
Kfe  having  died  before  the  plaintiff  attained  twenty-one  years  of 
age,  such  remainder  consequently  could  not  take  effect,  and  the 
estate  d^cended  to  the  heir  at  l&w.  On  a  case  made  for  the  opin- 
ion of  the  Judges,  it  was  certified  ^^  that  the  plaintiff  took  a  vested 
estate  in  fee  simple  in  the  freehold  and  copyhold  estates  of  the 
testator,  determinable  upon  the  contingency  of  his  dying  under 
the  age  of  twenty-one  years.*'  The  Chief  Justice  says:  "  This 
is  Ml  immediate  devise  to  the  plaintiff,  to  take  place  on  the  death 
of  the  two  preceding  devisees.  If  so,  we  must  either  break  in 
upon  the  terms  of  the  will  or  give  them  effect.  In  the  latter  case, 
there  is  an  end  of  all  argument  about  the  word  if.**  **  There  is 
nothing  in  the  will  to  prove  that  the  testator  meant  the  plaintiff 
not  to  take  a  vested  estate  unless  he  survived  twenty-one.  Indeed, 


Digitized  by 


Google 


280  APPEALS  IN  EQUITY. 

Biren  vt.  Fripp. 

the  true  sense  of  the  thing  is,  tha4;  the  testator  meant  him  to  take 
it  as  an  immediate  devise  in  himself,  but  that  it  was  to  go  over  in 
the  event  of  his  dying  under  twenty-one."  "  Words  must  be  con- 
strued ac(K)rding  to  the  intention  of  the  parties."  '^  The  apparent 
intention,  as  collected  from  the  whole  will,  must  always  control 
particular  expressions."  "  The  fairest  construction  is,  that  the 
plaintiff  took  an  immediate  vested  estate  on  the  death  of  the  pre- 
ceding devisees,  with  a  condition  subsequent."  Doe  vs.  Moore,  14 
East.  601,  was  a  direct  devise  to  A.  when  he  attains  the  age  of 
twenty-one  years:  but  in  case  he  should  die  before  he  attains  the 
age  of  twenty-one  years,  then  over."  It  was  held  by  Lord  Ellen- 
borough,  on  the  authority  of  the  preceding  cases,  as  well  as  Ed- 
wards vs.  Sammondy  8  Lev.  132,  that  this  did  not  make  the  de- 
visee's attaining  twenty-one  a  condition  precedent  to  the  vesting 
of  the  interest  in  him :  but  that  the  dying  under  twenty-one  is  a 
condition  subsequent,  on  which  the  estate  is. to  be  divested.  The 
rule,  and  the  reason  of  it,  are  very  clearly  stated  by  Sir  E.  Sugden, 
in  the  argument  of  Phippa  vs,  WiUiams,  6  Sim.  44.  "  Whether 
the  estate  be  in  possession  or  remainder,  if  it  be  devised  to  a  man 
on  the  happening  of  an  event,  as,  for  instuice,  his  attaining 
twenty-one  years,  and  if  there  be  a  devise  over  in  case  the  party 
does  not  arrive  at  that  age,  the  devisee  will  take  a  vested  estate 
before  he  attains  the  specified  age,  and  the  estate  will  go  over  if 
he  does  not  attain  that  age :  because  it  is  considered  that  the 
words  are  introduced  for  the  sole  purpose  of  limiting  the  period 
when  he  is  to  take  an  indefeasible  estate,  and  not  for  the  purpose 
of  showing  an  intention  of  keeping  him  out  of  the  enjoyment  of 
the  property  till  that  particular  ev^t  happens." 

This  class  of  cases  was  at  one  time  the  subject  of  much  obser- 
vation, and  particularly  the  case  of  Doe  vs.  Moore  was  supposed 
to  carry  the  doctrine  too  far.  But  the  whole  subject  was  recently 
considered,  and  the  decisions  reviewed  in  Phipps  vs.  Ackers,  9 
Clarke  and  Fin.  583;  The  cause  waa  twice  argued  in  the  House 
of  Lords,  and  once  in  the  presence  of  the  twelve  Judges.  The 
question  submitted  to  the  Judges  was,  ^^  What  estate  George  Hd- 
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land  Ackers  took  in  the  Wheelock  estate  ?  Testator  gave  these 
estates  to  G.  H.  A.  when  and  so  soon  as  he  should  attain  the  age 
of  twenty-one  years :  bnt  in  case  he  should  die  under  the  age  of 
twenty-one  years  without  leaving  issue,  in  that  case  the  estates 
should  form  part  of  the  residuary  estate  of  the  testator,  which 
he  gave  over  to  another  person.'*  C?hief  Justice  Tindal  delivered 
the  unanimous  opinion  of  the  Judges,  that  G.  H.  A.,  on  the  de- 
cease of  the  testator,  took  an  estate  in  fee  simple  in  the  lands  and 
hereditaments  of  W.,  subject  to  be  divested  in  the  event  of  his 
dying  under  twenty-one  and  without  issue.  He  says  that,  '^  What- 
ever may  be  the  true  meaning  of  a  devise  to  A.  and  his  heirs, 
when  or  if  he  shall  attain  twenty-one,  without  any  concomitant 
provisions,  yet  there  is  ample  authority  for  spying  that  such  words 
may,  from  the  context,  be  taken  not  to  indicate  the  time  when  the 
estate  is  to  vest,  but  to  point  out  an  event,  on  the  happening  of 
which,  an  estate  already  vested  is  to  be  'divested,  in  favor  of  some 
other  person.**  He  instances  two  classes  of  cases.  The  second 
class  of  cases,  continues  he,  '^goes  on  the  principle  that, the  sub- 
sequent gift  over  in  the  event  of  the  devisee  dying  imder  twenty- 
one,  sufficiently  shews  the  meaning  of  the  testator  to  have  been 
that,  the  first  devisee  shotdd  take  whatever  interest  the  party 
claiming  under  the  devise  over  is  not  entitled  tOy  which,  of  course, 
gives  him  the  immediate  interest,  subject  only  to  the  chance  of 
its  being  divested  on  a  future  contingency.  Whether  the  doctrine 
on  whidi  this  second  class  of  cases  has  rested  was  originally  alto- 
gether satisfactory,  is  a  point  which  we  need  not  discuss.  It  is 
sufBcient  to  say,  that  it  clearly  han  been  established  and  recognized 
as  a  settled  rule  of  construction,  not  only  in  the  Courts  below, 
but  also  in  the  House  of  Lords.*'  In  Phipps  vs.  Acker 8^  the  de- 
vise was  to  trustees,  in  trust  to  convey  to  G.  H.  A.,  when  and  so 
soon  as  he  should  attain  twenty-one  years,  &;c..  Lord  Lyndhurst 
said,  that  this  made  no  difierence  in  the  disposition  of  the  property. 
Beferring  to  the  course  which  the  case  had  taken,  he  says,  ^^  the 
object  which  the  House  of  Lords  had  in  view  was,  that  the  learn- 
ed Judges  should  review  the  cases  of  Ihe  vs.  Moore  and  Bromfield 
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TR.  OrtMitTy  ftBd  other  cases  <^  tfa^t  chtts.  Tbe  Judges,  after 
eoQsideration,  unanimcsosl j  pFoaoimeed  the  opinion,  that  O.  H.  A. 
look  a  vested  estate  in  fee,  liable  to  be  divested  in  the  event  of 
Us  dying  nnder  twenty-one^  witheiit  leaving  kwfal  issue.  I  am 
perfectly  satisfied  with  that  deciston  of  the  Judges."  Lord  Camp* 
bell  said,  he  thought  ^<  it  could  not  admit  of  any  reasonable  doubt 
that,  if  it  had  been  a  legal  limitation,  it  would  have  vested  in 
€teorge  Holtand  Ackers  immedwtely  upon  the  death  of  the  tee- 
tator,  liable  to  be  divested  on  his  dying  before  twenty-one  witbo^ 
issue/'  Lord  Brougham  thought  that  ^^Doey^.  Moore  was  aa 
extreme  application  of  the  doctrine,  but  that  the  principle  san&- 
taened  by  the  eases  had  been  for  so  many  years  adopted  by  acqui- 
esoence,  that  no  course  ought  to  be  taken  which  could  break  m 
upon  it."  ^^It  is,"  says  he,  ^^  of  the  most  essential  oonsequeciee 
that  the  doctrines  which  have  been  long  received  for  law,  and 
acted  upon  by  the  Courts  in  th^  decisions,  and  by  parties  and 
their  professional  advisers  in  the  disposition  of  properly,  should 
not  be  shi^en."  The  bill  had  been  filed  by  the  heiress  at  law  for 
an  account  of  the  rents  and  profits.  Oeorge  Holland  Ackers  was 
only  twelve  years  of  age  at  the  testator's  dea^k.  His  demurrer 
was  sustained  by  the  Vice  Chancellor,  {Ph^i  vs.  WiBiamSy  S 
Sim.  44,)  and,  on  appeal,  the  judgment  of  the  Vice  Chancellor 
was  affirmed  by  the  House  of  Lords. 

Regarding  the  doctrine  then  as  well  establiis&ed,  it  may  be  pro- 
per, before  considering  .the  application  of  it  to  this  will,  to  advert 
to  the  distinction  between  a  devise  and  a  bequest  of  p^^onal^. 
It  is  true  the  rules  in  relation  4o  tbe  latt^  are  chiefly  derived 
from  the  civil  law.  But,  in  both,  the  ascertained  intention  of  the 
testator  will  control  the  construction.  In  this  will,  the  real  and 
personal  estate  are  included  in  the  same  dause,  and  made  subject 
to  the  same  provisions.  On  reference  to  the  authorities,  it  will  be 
perceived,  that  the  principle  stated  implies  as  well  to  personal  as 
to  real  estate.  Thus,  Mr.  Jarman  (vol.  1,  p.  771)  says,  when  a 
bequest  is  to  tThe  children,  who  shall  attain,  or  to  iueh  children  oi 
shall  attain  the  age  of  twenty-one  years,  there  being  in  such  case 
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BO  gift,  except  to  the  persons  who  answer  the  qnalificatkm  which 
the  testates  has  annexed  to  the  enjoyment  of  his  honnty,  the  Test- 
ing of  the  legacy  is  postponed.  But  even  these  expressions  may 
be  explained  and  neutralized  by  the  context,  **  as  if  the  testator, 
after  giving  to  the  children  who  attain  a  certain  age,  goes  on  to 
dispose  of  the  property  in  case  there  is  no  child  who  does  attain 
the  prescribed  age,  he  afiFords  a  plausible  ground  for  the  argument 
on  which  Edwards  ts.  Mcmvmond^  and  that  class  of  cases,  ta 
founded,  to  wit :  that  the  subsequent  words  explain  the  sense  in 
which  he  intended  the  prior  words  to  be  understood,  namely,  that 
the  interest  of  the  legatees  was  merely  liable  to  be  divested  on 
the  event  described;  in  other  words,  was  to  become  absolute  at 
(not  to  be  postponed  until)  the  prescribed  age." 

William  Edings,  the  testator,  had  but  one  son.  To  that  son  he 
devises  and  .bequeaths  (subject  to  a  life  interest  in  his  widow)  the 
homestead,  and  the  valuable  property,  real  and  personal,  attached 
thereto,  during  his  Kfe,  subject  to  certain  restrictions.  "  Prom 
and  immediately  after  the  death  of  his  wife  and  son,"  he  devises 
and  bequeaths  the  same  property  (describing  it)  unto  the  lawfully 
begotten  issue  of  his  said  son,  living  at  the  time  of  his  death,  who 
should  live  to  attain  twenty-one  years  of  age,  or  who,  dying  before 
that  time,  should  leave  issue  to  live  until  the  parent  would  have 
attained  twenty-one  years  of  age.  But  should  his  son  die  with* 
out  leaving  issue  living  at  the  time  of  his  death,  who  shall  live  to 
attain  twenty-one  years  of  age,  &;c.,  then  the  testator  devises  and 
bequeaths  **  the  said  real  and  personal  property  mentioned  and 
contained  in  that  clause  of  his  will,"  unto  the  right  heirs  of  him 
(the  testator)  then  liring,  to  be  equally  divided,  &c.  The  context 
explains  the  meaning  of  the  testator.  The  gift  is  to  the  issue  of 
his  son,  to  whom  he  had  previously  given  a  life  estate.  The  usu- 
fruct  and  enjoyment  of  the  estate  was  to  continue  in  them  as  it 
had  been  in  their  father,  but  the  estate  was  not  to  become  abso* 
lute  and  indefeasible  until  attaining  the  full  age  of  twenty-one 
years.  The  language  of  the  annotator  on  Mr.  Feame,  seems  very 
applicable.     Commenting  on  Sdtaards  vs.  Hammond^  he  says : 
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^^  The  event  in  that  case,  namely,  the  attainment  of  twenty-one, 
is  one  which  is  often  considered  as  a  quan  certain  eyent,  so  that 
it  is  not  required  that  the  vesting  of  an  estate  should  be  sus- 
pended till  the  happening  of  such  an  event :  it  is  sufficient  if  iha 
estate  be  divested  in  case  it  should  not  happen,  especially  as  that 
event  is  not  of  such  a  character  as  to  constitute  the  indispensable 
pre-requisite  to  the  attaching  of  any  sort  of  interest  in  the  party, 
On  the  contrary,  it  is  rather  to  be  supposed  that  the  testator,  con- 
sidering it  most  probable  that  the  party  would  attain  twenty-one, 
should  be  maintained  in  a  suitable  manner  out  of  the  rents  and 
profits,  as  he  would  be  if  he  should  take  a  vested  interest,  instead 
of  allowing  those  rents  and  profits  to  go  to  his  heir  at  law,  whom 
he  has  shown  no  intention  to  benefit."  2  Feame,  sec.  351,  a. 
And  so  Mr.  Jarman  on  this  point  says  that,  although  it  would  not 
perhaps  be  warrantable  to  la;^  down  any  general  position  to  that 
effect,  yet  several  of  the  cases  point  to  the  conclusion  that,  in  be- 
quests of  this  character,  the*  construction  should  be,  that  ^Hhe 
absolute  ownership  only  is  suspended  until  the  prescribed  age : 
and  that,  in  the  meantime,  the  legatees  should  take  vested  inter- 
ests, with  a  liability  to  be  divested  on  the  happening  of  the  pi^ 
scribed  event." 

These  remarks  derive  force  from  the  consideration,  that  the 
testator  seems  to  have  placed  himself  in  the  relation  of  a  parent 
to  his  son's  offspring,  or,  at  least,  to  have  intended  so  to  provide 
for  them.  He  contemplated  his  son's  improvidence,  or,  perhaps, 
his  insolvency.  In  that  event,  the  life  estate  given  to  him  is  re- 
voked, and,  for  the  remainder  of  his  life,  the  estate  is  given  ^  ^^to 
the  wife  and  children  of  his  said  son,  or  the  survivor  of  them, 
without  being  in  any  manner  subject  to  the  debts,  contracts  or 
control  of  his  said  son."  From  and  immediately  after  the  termi- 
nation of  the  life  interest,  the  estate  is  devised  to  the  issue,  as 
before  recited.  It  is  true  that  the  codicil  of  1836  gives  to  his 
two  grand-sons  the  crop  of  the  pi^eceding  year,  but  payment  is 
e^reSsly  postponed  until  twenty-one  years  of  age,  with  directions 
to  invest  for  their  use.    Assuming  that  their  father  might  live 
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inBolvent,  the  testator  had  carefully  and  liberally  provided  for  his 
grand-children  during  their  father's  life  time :  can  it  be  presumed 
that  he  intended  this  enjoyment  to  be  interrupted  and  suspended 
firom  the  death  of  the  father  until  his  issue  had  attained  the  pre- 
scribed age  7 

It  has  been  often  said  that  where  the  will  is  capable  of  that 
construction,  an  interest  shall,  if  possible,  be  considered  as  vested 
rather  than  contingent :  and  for  obvious  reasons.  It  is  not  less 
true,  that  the  leaning  of  the  Courts  is  to  sustain  the  will  of  a  tes- 
tator, rather  than  to  give  such  construction  as  would  defeat  it. 
It  is  not  too  much  to  assume  that  the  testator,  in  this  case,  in- 
tended to  make  a  full  and  final  disposition  of  his  whole  estate. 
He  not  only  executed  a  will  which  was  to  be  the  law  of  his  pro- 
perty, but  he  established  a  tribunal  for  declaring  this  law.  The 
instrument  was  made  upon  advisement,  with  manifest  reference 
to  the  rules  of  law,  and  an  intention  to  adhere  to  them.  The 
most  prominent  object  in  his  will  was  the  disposition  of  the  Edisto 
Island  estate,  on  which  he  himself  resided.  After  securing  this 
to  his  widow  for  life,  his  manifest  purpose  was  to  secure  it  to  his 
only  son 'and  his  immediate  family,  so  bng  as  he  was  permitted  to 
secure  it  by  the  rules  of  law.  Construing  the  devise  as  a  vested 
interest,  subject  to  be  defeated  on  the  happening  of  the  prescribed 
event,  the  object  of  the  testator  is  completely  attained.  But  if  it 
be  regarded  as  a  contingent  remainder,  not  to  take  effect  until 
the  issue  attained  the  prescribed  age,  not  only  is  his  intention  de- 
feated, but  the  testator  contemplated  the  state  of  things,  and  so 
framed  his  will  that  his  purpose  would  be  certainly  and  obviously 
frustrated.  "  Every  remainder  must  vest,  either  during  the  par- 
ticular estate,  or  else  at  the  very  instant  of  its  determination." 
From  this  rule  it  follows  that  where  the  event,  "  on  which  a  con- 
tingent remainder  is  limited  to  take  effect,  does  not  happen  by 
the  time  at  which  the  preceding  estate  determined,  it  never  can 
arise  or  take  effect  at  all.'*  Feame,  808.  The  testator  here  par- 
ticularly contemplates  the  probable  determination  of  the  particu- 
lar estate,  and,  according  to  the  hypothesis,  postpones  the  vesting 
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(it  may  be)  for  twenty  years  thereafter.  The  devise  over  to  ike 
tefttator'g  right  hws,  is  only  on  the  hi4>pemi)ig  of  the  contingeney. 
The  result  w<Hild  he,  that  the  fee  descended  to  his  heiiB  at  law  as 
in  case  o(  intestacy,  or  that  it  passed  under  the  residuary  danse 
of  his  will ;  in  which  latter  case  the  offspring  of  his  son,  although 
they  might  afterwards  attain  the  age  of  twenty-one  years,  would 
find  themselves  effectually  excluded  from  any  participation  in  the 
estate,  in  consequence  of  the  very  measures  adopted  to  secmre 
their  absolute  right  in  it. 

The  subsequent  clauses  of  the  will,  and  particularly  the  deyise 
to  the  children  of  his  deceased  daughter,  Eliza  Whaley,  confirm 
the  conviction  that  the  intention  of  the  testator  wss  that  the  issue 
should  take  a  vested,  though  defeasible  interest. ^  The  Court  is  of 
opinion  that  William  M.  Edings  took  a  vested  interest  under  the 
will  of  his  grand-father,  which  was  not  divested  or  defeated  until 
the  death  of  his  child,  prior  to  the  period  at  which  his  father 
would  have  attained  the  age  of  twenty^one  years,  and  that  his 
personal  representative  is  entitled  to  an  aooount  of  a  moiety  of 
the  interim  rents  and  profits,  from  the  deoease  of  Swrah  Edings, 
the  life  tenant. 

As  to  the  proceeds  of  the  crop  of  1835,  the  language  of  the 
codicil  seems  sufficiently  explicit.  The  gift  is  direct  to  the  two 
grand-sons,  to  be  equally  divided  between  them,  each  receiving 
his  respective  share  as  he  comes  to  the  lawful  age  of  twenty-one 
years,  and  his  executors  are  authorized  to  convert  the  same  into 
Itfiy  valuable  property  for  their  use.  This  vests  an  immediate  in- 
'^^^^erest  in  each  of  tiie  legatees,  triuismissible  to  his  personal  repre- 
jBontative.  The  event  never  having  occurred  on  which  the  right 
of  »ir\ivorship  would  attach,  the  complainant  is  entitled  to  an 
account  and  payment  of  the  intestate's  interest  in  this  fund. 

The  complainant  is  also  entitled  to  an  inquiry  and  account  as 
to  the  estate  of  Mrs.  Sarah  Edings,  deceased,  the  grand-mother 
of  the  intestate,  William  M.  Edings,  deceased. 

It  is  ordered  and  decreed,  that  it  be  referred  to  one  of  the 
masters  to  state  an  account  between  the  parties  upon  the  prinei- 
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pfes  herdn  dedared,  «nd  that  he  have  leaye  to  rq)ort  any  special 
matter,  parties  being  at  liberty  to  apply  for  such  further  orders, 
«t  the  foot  o{  this  decree,  as  may  be  necessary  to  carry  the  saoae 
into  effect. 

EXTRACT  FROM  WILL. 

'^  Item.  I  give  and  bequeath  unto  my  beloved  wife,  Sarah  Edings, 
for  and  during  her  natural  life,  the  use  and  occupation  of  my  princi- 
pal mansion-house,  yard  and  garden,  on  Edisto  Island,  of  my 
dwelling-house  on  Eding's  Bay,  and  of  all  my  three  tracts  of  land 
on  Edisto  Island,  containing  in  the  whole  about  twelve  hundred 
uteres.  And  I  fizrther  give  and  bequeath  unto  my  said  wife,  also 
for  and  during  her  natural  life,  the  use,  occupation,  interest  and 
mcome  of  all  the  slaves,  and  of^  the  stock  and  plantation  imple- 
ments and  utensils  on  my  said  three  tracts  of  land  on  Edisto 
Island,  to  be  delivered  to  her  from  the  time  of  my  death.  And 
I  give  and  bequeath  absolutely  to  my  said  wife,  my  wench  Sylvia^ 
and  carriage  and  horses,  my  boats,  and  household  furniture.  And 
I  will,  order  and  direct  that  the  provision  hereby  made  by  me  for 
my  dear  wife  shall  be  in  lieu  and  bar  of  dower  or  thirds,  and  of 
all  other  claims  which  she  m^y  or  can  in  any  manner  have  against 
my  estate,  real  or  personal. 

^'  Item.  I  give,  devise  and  bequeath  unto  my  dear  son,  John 
Evans  Edings,  for  and  during  his  natural  life,  and  subject  to  the 
<K>nditions,  limitations  and  provisions  herein-after  expressed  and 
declared,  all  my  said  three  tracts  of  land  on  Edisto  Island,  con- 
taining in  the  whole,  as  aforesaid,  twelve  hundred  acres,  together 
with  my  Sea  Bays  on  the  sud  Island,  subject  to  the  life  estate  of 
my  dear  wife  in  my  principal  mansion-house,  yard  and  garden,  in 
my  dwelling-4iouse  on  Eding*s  Bay,  and  in  my  said  three  tracts  of 
land,  and  reservii^  to  my  sister,  Mary  Ghisolm,  and  to  each  of 
ny  daughters,  the  right  of  having  each  a  lot  of  land  for  a  resi- 
juidence  on  any  of  my  Sea  Bays,  at  their  election^  for  and  during 
•their  respective  natural  lives,  and  no  longer ;  and  which  said  right 
I  do  hereby  ^ve  and  bequeath  io  them  respectively.  And  also  I 
Aerther  |^ve  «nd  bequeath  to  mj  said  son,  for  and  during  his  na- 
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tural  life,  and  subject  to  the  said  conditions,  limitations  and  pro- 
visoes herein-after  expressed  and  declared,  the  use,  occupation,  in- 
terest and  income  of  all  the  slaves,  and  of  the  stock,  plantation 
implements  and  utensils  on  my  said  three  tracts  of  land,  subject 
^  to  the  life  estate  therein  of  his  mother,  my  dear  wife  as  aforesaid. 
And  I  do  hereby  will,  order  and  direct,  that  if  at  any  time  or 
times  hereafter,  during  the  life  of  my  said  son,  the  operation  of 
any  bankrupt  or  insolvent  law,  or  any  act,  matter  or  thing  in  law 
or  in  equity,  without  or  with  the  will  or  consent  of  my  said  son, 
would  deprive  him  of  the  use,  annual  rents,  issues,  services,  profits 
and  income  arising  from  the  devise  and  bequest  herein  and  hereby 
made  to  him,  as  the  same  shall  annually  and  from  time  to  time 
accrue  after  the  death  of  his  said  mother ;  or  if  he,  my  said  son, 
shall  sign  or  execute  any  instrument,  or  enter  into  any  contract 
or  agreement,  by  which  he  shall  contract  or  agree  to  sell^  assign 
or  otherwise  part  with  the  said  use,  annual  rents,  issues,  services, 
profits  and  income,  or  any  part  thereof,  as  a  security  for  any  sum 
or  sums  of  money  due  and  owing  by  him,  or  to  be  lent  and  ad- 
vanced by  him,  to  any  person  or  persons  whomsoever,  or  in  any 
manner  charge  or  dispose  of  the  said  use,  annual  rents,  issues, 
services,  profits  and  income,  or  any  part  thereof,  by  way  of  anti- 
cipation, or  whereby  or  in  which  he  should  authorize  and  em- 
power, or  intend  to  authorize  and  empower,  any  person  or  persons 
whomsoever  to  receive  the  same,  or  any  part  thereof,  otherwise 
than  for  his,  my  said  son's,  own  and  direct  and  immediate  use, 
then,  and  in  any  or  either  of  thes^  cases,  I  from  thenceforth  re- 
voke and  annul  the  said  devise  of  my  said  three  tracts  of  land 
and  my  Sea  Bays  on  Edisto  Island,  to  my  said  son  for  life,  sub- 
ject to  the  life  estate  of  my  dear  wife  therein,  and  in  my  principal 
mansion-house,  yard,  garden,  and  in  my  dwelling-house  on  Edisto 
Bay,  and  the  reservations  to  my  sister  and  daughters  respectively, 
as  aforesaid ;  and  I  thenceforth  also  revoke  and  annul  the  said 
bequest  to  my  said  son  for  his  life  of  the  said  slaves,  stock  and 
plantation  implements  and  utensils,  on  my  said  three  tracts  of 
land  on  Edisto  Island,  subject  to  the  life  estate  therein  of  his 
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mother,  as  aforesaid ;  and  I  thenceforth  give,  devise  and  bequeath 
the  said  three  tracts  of  land,  and  mj  principal  mansion-house, 
yard,  garden  and  dwelling-house  on  Eding's  Bay,  and  my  Sea 
Bays,  on  Edisto  Island,  as  aforesaid,  and  the  said  slaves,  stock  and 
plantation  impleriients  and  utensils,  on  my  said  three  tracts  of 
land  on  Edisto  Island,  as  aforesaid,  subject  to  the  life  estate 
therein  of  my  wife,  and  to  the  restrictions  as  aforesaid  unto  the 
wife  and  children  of  my  said  son,  or  the  survivor  or  survivors  of 
them,  for  and  during  the  remainder  of  the  life  of  my  said  son,  to 
and  for  their  imd  each  of  their  sole  and  separate  use,  benefit  and 
behoof,  and  without  being  in  any  manner  subject  to  the  debts, 
contracts  or  control  of  my  said  son.  And  from  and  immediately 
after  the  death  of  my  said  wife  and  son,  I  give,  devise  and  bequeath 
all  my  said  three  tracts  of  land,  my  said  mansion-house,  yard 
and  garden,  my  dwelling  house  on  Eding's  Bay,  and  my  Sea  Bays 
on  Edisto  Island,  as  aforesaid,  subject  to  the  reservations  in  favor 
of  my  sister  and  my  two  daughters,  as  aforesaid ;  and  all  my 
slaves,  stock,  and  plantation  implements  a&d  utensils,  on  my  said 
three  tracts  of  land  on  Edisto  Island,  as  aforesaid,  unto  the  law- 
fully begotten  issue  of  my  said  son,  living  at  the  time  of  his  death, 
who,  to  wit,  the  said  issue,  shall  live  to  attain  the  full  age  of 
twenty-one  years,  or  who,  dying  before  that  time,  shall  leave  law- 
fully begotten  issue  to  live  until  the  time  at  which  the. parent  or 
parents,  if  alive,  would  have  reached  the  full  age  of  twenty-one 
years ;  if  more  than  one,  then  to  them,  their  heirs  and  assigns, 
absolutely  and  forever ;  and  if  one,  then  to  that  one,  his  or  her 
heirs  and  asmgns,  absolutely  imd  forever,  the  issue  of  any  deceased 
issue  of  my  said  son,  and  whether  the  said  issue  died  before  or 
after  my  said  son,  tiJdng  and  receiving  the  same  share  and  pro- 
portion as  the  parent  or  parents,  if  alive,  would  have  taken  and 
recdved.  And  should  my  said  son  die  without  leaving  lawfully 
begotten  issue,  living  at  the  time  of  his  death,  who,  to  wit,  the 
said  issue,  shall  live  to  attain  the  full  age  of  twenty'K)ne  years,  or 
who,  dyi;ig  before  that  time,  shall  leave  lawfully  begotten  issue  to 
live  until  the  time  at  which:  the  parent  or  parents,  if  alive,  would 
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haye  attained  twenty-^ne  years  of  age,  then  I  give,  devise  and  be- 
queath all  the  said  real  and  personal  property  mentioned  and  con- 
tained in  this  clause  of  my  will,  unto  the  right  heirs  then  living  of 
me,  the  said  Wm.  Edings,  to  be  equally  divided  among  them,  share 
and  share  alike,  according  to  the  laws  of  this  State  for  the  distri- 
bution of  intestate's  estates. 

"  Item.  I  give,  devise,  and  bequeath  unto  my  two  grand-sons, 
William  James  Whaley  and  Benjamin  Seabrook  Whaley,  the  child- 
ren of  my  dear  deceased  daughter,  Eliza  Whaley,  for  and  during 
their  respective  natural  lives,  all  my  plantation  or  tract  of  land 
on  Slann's  Island,  commonly  called  Glover's  tract,  and  also  that 
plantation  or  tract  of  land  on  Ghehaw,  together  with  all  the 
slaves,  stock,  plantation  implements  and  utensils  on  the  said  two 
plantations,  belonging  to  me  at  the  time  of  my  death,  and  the  sum 
of  twenty  thousand  dollars.  And  upon  the  death  of  my  said 
grand-sons  respectively,  then  I  give,  devise,  and  bequeath  their 
respective  shares  in  the  said  lands  and  negroes,  stock,  plantation 
implements  and  utensils,  and  twtnty  thousand  dollars,  unto  their 
respective  lawfully  begotten  issue  living  at  the  time  of  the  respec- 
tive deaths  of  my  said  grand-sons,  who,  to  wit,  the  said  issue,  who 
shall  attain  the  full  age  of  twenty-one  years,  or  who,  dying  before 
that  time,  or  before  the  death  of  my  grand-son  or  grand-sons,  as 
aforesaid,  leave  lawfully  begotten  issue  to  live  imtil  the  time  at 
which  the  parent  or  parents,  if  alive,  would  have  attained  the  full 
age  of  twenty-one  years,  to  be  equally  divided  among  them ;  if 
more  than  one,  then  to  them,  their  heirs  and  assigns,  absolutely 
and  forever,  the  issue  of  any  deceased  issue  then  only  taking  and 
receiving  the  share  or  proportion  to  which  the  parent  or  parents, 
jf  alive,  would  have  been  entitled.  And*  should  either  of  my  said 
grandH3ons  die  without  leaving  lawfully  begotten  issue  living  at 
his,  my  said  grand-son's  death,  who,  to  wit,  the  said  issue,  who 
shall  live  to  attain  the  fuU  age  of  twenty-one  years,  or  dying  be- 
fore that  age,  leave  lawfully  begotten  issue  living  at  the  time  at 
which  the  parent  or  parents,  if  alive,  would  have  reacl^^  the  full 
age  of  twenty-one  years,  then  the  part  of  the  one  so  dying  shall  go 


Digitized  by 


Google 


APPEALS  IN  EQUITY.  291 

Charleston,  Jannaiy,  1852. 

to  the  survivor  of  my  said  grand-sons,  or  to  the  issue  of  Kim  of  my 
said  grand-sons,  who  may  have  previously  died,  leaving  issue  living 
at  the  time  of  his  death,  who,  to  wit,  the  said  issue,  who  shall 
live  to  attain  the  full  age  of  tweaty-one  years,  or  dying  before 
that  time,  leave  lawfully  begotten  issue  living  at  the  time  at  which 
the  parent  or  parents,  if  alive,  would  have  reached  the  full  age 
of  twenty-one  years ;  if  one,  then  to  that  one,  his  or  her  heirs 
and  assigns,  absolutely  and  forever :  and  if  more  than  one,  then  to 
them,  their  heirs  and  assigns,  absolutely  and  forever,  the  issue  of 
any  deceased  issue  only  taking  and  receiving  the  share  or  propor- 
tion which  the  parent  or  parents,  if  alive,  would/  have  taken  and 
received.  And  should  both  of  my  said  grand-sons  die  without 
leaving  lawfully  begotten  issue  living,  at  the  death  of  the  survivor 
of  them,  my  said  grand-sons,  who,  to  wit,  the  said  issue,  who  shall 
live  to  attain  the  full  age  of  twenty-one  years,  or  who,  dying  be- 
fore that  age,  leave  lawfully  begotten  issue  living  at  the  time  at 
which  the  parent  or  parents,  if  alive,  would  have  reached  the  full 
age  of  twenty-one  years,  then,  and  in  either  of  those  cases,  I 
give,  devise,  and  bequeath  the  said  two  plantations  and  negro 
slaves,  with  the  stock,  plantation  implements  and  utensils,  and  the 
said  sum  of  twenty  thousand  dollars,  unto  the  right  heirs  then 
living  of  me,  the  said  William  Edings,  to  be  equally  divided 
among  them,  according  to  the  law  of  this  State  foi  the  distribu- 
tion of  intestate's  estate. 

"  Item.  I  give,  devise,  and  bequeath  all  my  plantation  called 
Indian  Field,  purchased  of  the  executors  of  Henry  Calder,  to- 
gether with  all  the  slaves,  stock,  plantation  implements  and  uten- 
sils, and  personal  property  belonging  to  me  thereon,  at  the  time 
of  my  death,  and  also  my  wench  named  Eaty,  with  her  issue  and 
increase,  unto  my  dear  daughter,  Sarah  Chisolm,  the  wife  of 
George  Chisolm,  junior,  for  and  during  her  natural  life,  to  and 
for  her  sole  and  separate  use,  and  without  being  in  any  manner 
subject  to  the  debts,  contracts,  or  control  of  any  husband  whom 
she  may  .have ;  and  from  and  immediately  after  the  death  of  my 
said  daughter,  Sarah  Chisolm,  then  I  give,  devise,  and  bequeath 
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the  said  plantation  called  Indian  Field,  and  the  slaves,  stock, 
plantation  utensils  and  personal  property  thereon  belonging  to 
ihe,  unto  the  lawfully  begotten  issue  of  mj  said  daughter,  Sarah, 
fiying  at  the  time  of  her  death,  who,  to  wit,  the  said  issue,  who 
shall  live  to  attain  the  full  age  of  twenty-one  years,  or  who,  dying 
before  that  time,  shall  leave  lawfully  begotten  issue  to  live  until 
the  time  at  which  the  parent  or  parents,  if  alive,  would  have  at- 
tained the  ftdl  age  of  twenty-one  years ;  if  more  than  one,  then 
to  them,  their  heirs  and  assigns,  absolutely  and  forever ;  and  if  one, 
tiien  to  that  one,  his  or  her  heirs  and  assigns,  absolutely  and  forever, 
Ae  issue  of  any  deceased  issue  of  my  said  daughter,  and  whether 
the  said  issue  died  before  or  after  my  said  daughter,  taking  and 
receiving  the  same  share  and  proportion  as  the  parent  or  parents, 
if  alive,  would  have  taken  and  received ;  and  should  my  said 
daughter,  Sarah,  die  without  leaving  lawfully  begotten  issue  liv- 
ing at  the  time  of  her  death,  who,  to  wit,  ike  said  issue,  who  shall 
live  to  attain  the  full  age  of  twenty-one  years,  or  who,  dying  be- 
fore that  age,  leave  lawfully  begotten  issue  to  live  until  the  time 
at  which  the  parent  or  par^ts,  if  alive,  would  have  attained  the 
Ml  age  of  twenty-one  years,  but  leaving  her  husband  surviving 
her,  then,  and  in  that  case,  I  thenceforth  give,  devise,  and  be- 
queath liie  use,  occupation,  and  enjoyment  of  the  said'real  and 
personal  estate,  mentioned  and  contained  in  this  clause  of  my  will, 
unto  her  said  husband,  for  and  during  his  natural  life,  and  then 
ft»om  and  after  the  death  of  her  said  husband,  I  give,  devise,  and 
bequeath  all  the  said  real  and  personal  property  mentioned  and 
contained  in  this  clause  of  my  will,  unto  the  right  heirs  then 
living  of  me,  the  said  William  Edings,  to  be  equally  divided 
among  them,  according  to  the  laws  of  this  State  for  the  distribu- 
tion of  intestate's  estates.  And  should  my  said  daughter,  Sarah, 
die  without  leaving  lawfully  begotten  issue  living  at  the  time  of 
her  death,  who^  to  wit,  the  said  issue,  who  shall  attain  the  full 
age  of  twenty-one  years,  or  who,  dying  before  that  age,  leave 
lawfully  begotten  issue  to  live  until  the  time  at  which  the  parent 
<fr  parents,  if  alive,  would  have  reached  the  full  age  of  twenty- 
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one  years,  and  without  leaving  her,  my  said  daughter's  husband, 
surviving  h^,  then  from  and  immediately  after  the  death  of  my 
said  daughter,  I  give,  devise,  and  bequeath  all  the  said  real  and 
personal  property  mentioned  and  contained  in  this  clause  of  my 
will,  unto  the  right  heirs  then  living  of  me,  the  said  William 
Edings,  to  be  equally  divided  among  them,  according  to  the  laws 
of  this  State  for  the  distribution  of  intestate's  estates. 

\'  Item.  In  like  manner,  I  give,  devise,  and  bequeath  all  my 
plantation^on  John's  Island,  purchased  of  Commodore  Campbell^ 
together  with  all  the  slaves,  stock,  plantation  utensils,  and  per- 
sonal property  belonging  to  me  thereon,  at  the  time  of  my  death, 
and  also  all  my  plantation  called  Archfield,  situate  in  Saint  Paul's 
Parish,  and  purchased  by  me  of  Mrs.  Harriet  Crafts,  with  all  the 
slaves,  stock,  plantation  utensils,  and  personal  property  thereon 
belonging  to  me  at  the  time  of  my  death,  and  also  my  wench  Ha- 
gar,  with  her  issue  and  increase,  unto  my  dear  daughter,  Mary 
Fripp,  the  wife  of  John  A.  Fripp,  fwr  and  during  her  natural  life, 
to  and  for  her  own  sole  and  separate  use,  and  without  being  in  any 
manner  subject  to  the  debts,  contracts,  or  control  of  any  husband 
whom  she  may  have ;  and .  from  and  immediately  after  the  deaA 
of  my  said  daughter,  Mary  Fripp,  then  I  give,  devise,  and  bequeath 
the  said  plantation  on  John's  Island,  and  the  said  plantation 
called  Archfield,  and  the  slaves,  stock,  plantation  utensils,  and 
personal  property  belonging  to  me  on  the  said  two  plantations  at 
the  time  of  my  death,  unto  the  lawfully  begotten  issue  of  my  said 
daughter,  Mary,  living  at  the  time  of  her  death,  who,  to  wit,  the 
said  issue,  who  shall  live  to  attain  the  full  age  of  twenty-one  years, 
or  who,  dying  before  that  time,  shall  leave  lawfuUy  begotten  issue 
to  live  until  the  time  at  which  the  parent  or  parents,  if  alive,  would 
have  attained  the  ftill  age  of  twenty-one  yeaars ;  if  more  than  one, 
then  to  them,  their  heirs  and  assigns,  absolutely  and  forever ;  and  if 
one,  then  to  that  one,  his  or  her  heirs  and  assigns,  absolutely  and 
forever,  the  issue  of  any  deceased  issue  of  my  said  daughter,  and 
whether  the  said  issue  die  before,  or  after  her,  my  said  daughter, 
taking  and  receiving  the  same  share  and  proportion  as  the  pajrent 
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or  parents,  if  alive,  would  have  taken  and  received.  And  should 
my  said  daughter,  Mary,  die  without  leaving  lawfully  begotten 
issue  living  at  the  time  of  her  death,  who,  to  wit,  the  said  issue, 
shall  live  to  attain  the  full  age  of  twenty-one  years,  or  who,  dying 
before  that  age,  leave  lawfully  begotten  issue  to  live  until  the 
time  at  which  the  parent  or  parents,  if  alive,  would  have  attain- 
ed the  full  age  of  twenty-one  years,  but  leaving  her  husband 
surviving  her,  then,  and  in  that  case,  I  thenceforth  give,  devise, 
and  bequeath  the  use,  occupation,  and  enjoyment  of  the  said  r^al 
and  personal  property,  mentioned  and  contained  in  this  clause  of 
my  will,  unto  her  said  husband,  for  and  during  his  natural  life ; 
and  then  from  and  immediately  after  the  death  of  her  said  hus- 
band, I  give,  devise  and  bequeath  all  the  said  real  and  personal 
property,  mentioned  and  contained  in  this  clause  of  my  will,  unto 
the  right  heirs  then  living  of  me,  the  said  William  Edings,  to  be 
equally  divided  among  them,  according  to  the  laws  of  this  State 
for  the  distribution  of  intestate's  estates ;  and  should  my  said 
daughter,  Mary,  die  without  leaving  lawfully  begotten  issue  living 
at  the  time  of  her  death,  who,  to  wit,  the  said  issue,  who  shall 
attain  the  full  age  of  twenty-one  years,  or  who,  dying  before  that 
age,  leave  lawfully  begotten  issue  to  live  until  the  time  at  which 
the  parent  or  parents,  if  alive,  would  have  reached  the  full  age  of 
twenty-one  years,  and  without  leaving  her,  my  said  daughter's 
husband,  surviving  her,  then  from*  and  immediately  after  the  death 
of  my  said  daughter,  I  give,  devise,  and  bequeath  all  the  said 
real  and  personal  property,  mentioned  and  contained  in  this  clause 
of  my  will,  unto  the  right  heirs  then  living  of  me,  the  said  Wil- 
liam Edings,  to  be  equally  divided  among  them,  according  to  the 
laws  of  this  State  for  the  distribution  of  intestate's  estates. 

"  Item.  I  give  and  bequeath  my  slave  Daphne,  with  all  her 
issue  and  increase,  unto  my  grand-son,  William  Edings,  his  exe- 
cutors, administrators,  and  assigns  forever. 

"  Item.  I  give,  devise,  and  bequeath  all  the  rest,  residue,  and 
remainder  of  my  estate,  real  and  personal,  whatsoever  and  where- 
soever, unto  my  dear  wife,  the  issue  of  my  deceased  daughter. 
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Eliza  Whalej,  and  my  two  daughters,  Sarah  Chisohn  and  Mary 
Fripp,  to  he  equally  divided  among  them,  share  and  share  alike, 
the  issue  of  my  daughter,  Eliza  Whaley,  receiving  only  one  share ; 
and  I  will  order  and  direct  that  the  issue  of  any  of  my  said  re- 
siduary devisees  and  legatees  who  may  die  before  me,  shall  take 
and  receive  the  same  share  and  proportion  in  my  said  residuary 
estate,  real  and  personal,  as  the  parent  or  parents,  if  alive,  would 
have  taken  and  received," 

CODICIL. 

"  Item.  I  farther  more  give  and  bequeath  unto  my  grand-sons, 
William  Edings  and  John  Evans  Edings,  the  children  of  John  E. 
Edings,  the  proceeds  of  the  crop  of  cotton  made  on  my  planta- 
tion on  Edisto  Island,  in  the  year  eighteen  hundred  and  thirty-five, 
to  be  equally  divided  between  them,  each  receiving  his  respective 
share  as  he  comes  to  the  lawful  age  of  one  and  twenty  years. 

"  My  executors  named  in  my  will  are  authorized  to  convert  the 
same  into  any  valuable  property  for  their  use. 

"  Item.  It  is  likewise  my  will,  that  should  either  of  the  above 
named  children  die  before  he  attains  the  age  of  one  and  twenty 
years,  leaving  no  lawful  issue,  then,  in  that  case,  the  survivor  shall 
be  heir  to  the  whole  amount." 

The  defendant,  John  Evans  Edings,  appealed  from  so  much  of 
the  foregoing  decree,  as  declares  that  William  M.  Edings  took  a 
vested  estate  in  a  moiety  of  the  Edisto  Island  property,  on  the 
following  grounds : 

1.  Because  the  attainment  of  the  age  of  twenty-one  years  form- 
ed a  part  of  the  original  description  of  the  devisee  and  legatee, 
and  the  interest  was  necessarily  contingent  on  account  of  the  per- 
son ;  and  that  William  M.  Edings  not  having  attained  that  age, 
never  answered  the  description  of  the  person  who  was  to  take. 

2.  Because  the  attainment  of  the  specified  age  was  a  condition 
precedent  to  the  vesting  of  any  interest  in  William  M.  Edings^ 
and  not  a  condition  subsequent,  the  fulfilment  of  which  would  make 
a  defeasable  vested  estate  indefeasable. 
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8.  Becaiuie  the  interest  of  William  M.  Edings  in  the  real  es- 
tate was  not  a  remainder,  but  an  executory  devise ;  and  that  his  in- 
terest in  the  personal  estate  was  an  executory  interest ;  and  that  the 
vesting  of  either  depended  upon  his  attaining  the  age  specified. 

4.  Because  the  intermediate  rents  and  profits  of  the  said  pro- 
perty accumulated  for  the  benefit  of  the  person  who  should  become 
ultimately  entitled  to  the  corpys. 

5.  Because  it  is  apparent  firom  the  will  that  the  testator  intend- 
ed the  intermediate  rents  and  profits  to  accumulate,  and  to  post- 
pone the  vesting. 

6.  Because  the  decree  is  contrary  to  law  and  equity,  and  the 
demurrer  of  the  said  John  Evans  Edings  should  have  been  allowed. 

It.  J,  Whaley,  for  appellant.  If  the  testator  stood,  as  to  W. 
M.  Edings,  in  loco  parentis,  and  this  were  an  application  by  W. 
M.  Edings  to  be  allowed  maintenance  out  of  the  rents  and  profits, 
the  application  could  not  succeed.  Hanson  vs.  Grahaniy  6  Ves. 
288 ;  Chambers  vs.  Goldtvyn,  11  Ves.  1 ;  Mackie  vs.  Alstony  2 
Des.  862 ;  Brailsford  vs.  Seyward,  2  Des.  80 ;  AUen  vs.  Cros- 
land,  2  Rich.  Eq.  68 ;  Fairman  vs.  Chreen,  10  Ves.  48  ;  Caven- 
dish vs.  Mercer,  6  Ves.  195 ;  Kendall  vs.  Nash,  5  Ves.  197 ; 
Mitchell  vs.  Bower,  3  Ves.  282 ;  Long  vs.  Long,  3  Ves.  286,  note ; 
Chreenwell  vs.  Chreenwell,  5  Ves.  195.  But  the  exception  to  the 
general  rule  of  law,  (that  a  contingent  legacy,  with  a  limitation 
over,  or  a  legacy  payable  at  twenty-one,  does  not  carry  interest,) 
does  not  extend  beyond  the  case  of  parent  and  child,  or  husband 
and  wife ;  and  the  testator's  will  contains  nothing  which  shows 
that  he  intended  to  place  himself  in  loco  parentis.  Orickett  vs. 
Dolby,  8  Ves.  10 ;  Butler  vs.  Butler,  8  Atk.  68  ;  Lupton  vs.  Lup- 
ton,  2  Johns.  Ch.  628 ;  Van  Bramer  vs.  Hoffman,  2  Johns.  Ch. 
200 ;  Errington  vs.  Chapman,  12  Ves.  10 ;  Rawlins  vs.  GMd- 
frap,  6  Ves.  440 ;  Ledie  vs.  Leslie,  Lloyd  and  O.  1 ;  Moggridge 
vs.  ThachweU,  1  Ves.  474 ;  EarU  of  Radnor  vs.  Shafto,  11  Ves. 
457  ;  2  Jarm.  on  Wills,  742.  Upon  the  first  and  second  grounds 
of  appeal  Mr.  Whaley  cited  Bora^ton^s  case,  8  Rep.  19 ;  Edr 
wards  vs.  Eammond,  1  B.  and  P.  New  Rep.  824,  note ;  Feame, 
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241,  et  seq. ;  Broomfield  vs.  Orowdery  1  B.  and  P.  New  Eep.  818; 
Doe  vs.  Moorey  14  East.  601 ;  Doe  vs.  NoweU^  1  M.  apd  S.  827, 
S.  €.  6  Dow,  202 ;  Fh%pp$  m  WiaiamSy  5  Sim.  44 ;  2  Vefl.  Sea. 
121 ;  18  Ves.  868 ;  8  P.  W,  800 ;  Cases  Temp.  Talbot,  228;  2  Ves. 
Sen.  621 ;  Frewa.  243 ;  Cafles  Temp.  Talbot,  245 ;  BuU  vs.  Fritch- 
ardy  1  Buss.  218 ;  Vawdry  ys.  &eddeSy  1 B,  and  M.  208 ;  Leake  vs. 
jRobiniony  2  Mer.  868 ;  Smith  on  Exeottt.  Int.  186  et  seq. ;  Duf- 
field  vs.  Duffieldy  1  Dow  and  C.  268 ;  Darker  vs.  Lea^  1  T.  and 
R.  418;  DlandYB.  WiUiaTney  1  M.  andK.  411;  Ju(W  vs.  Judd, 
3  Sim.  535 ;  Hurvter  vs.  Juddy  4  Sim.  455 ;  Fhipps  vs.  Aeker§^ 
9  01.  wd  Fin.  595;  /SSb^y  vs.  Dame$y  8  Mer.  884;  Smith  on 
Execut.  Int.  184 ;  1  Jarm.  on  Wilk,  788,  etseq. ;  BraiUford  vs.  Hejf- 
taardy  3  Des.  80 ;  Mackie  vs.  AUstofty  8  Des.  862 ;  Redfem  vs. 
Middletony  Bice,  459 ;  Fearne,  508;  4  Johns.  Oh.  888 ;  7  Wend. 
62 ;  Jac.  B.  468 ;  1  Story  Eq.  §  289,  290. 

HUioUy  PetiffrUy  contra,  cited  O-eodtitU  vs.  Whiibyy  1  Burr. 
284 ;  1  Jarm.  on  Wills,  624,  ^  %eq. ;  1  Fearne,  241,  847 ;  Sug. 
on  Beal  Prop.  286 ;  Fearne  Posth.  W.  191. 

The  opinion  of  the  Oourt  was  delivered  by 

DuKKiK,  Oh.  The  Oourt  have  given  to  this  appeal  all  llie  con- 
sideration which  the  importance  and  difficulty  of  the  questions 
involved,  and  the  able  argument  of  the  counsel  properly  demanded. 
Not  only  have  conflicting  decisions  been  adduced,  but  text  writers 
of  acknowledged  respectability  have  differed  as  to  the  result  of 
those  decisions.  It  is  believed,  however,  that  not  only  is  the  pre^ 
ponderance  of  authority  in  favor  of  the  decree,  but  that,  in  adopt- 
ing this  construction,  some  general  principles  aare  followed  which 
this  Oourt  have  uni&rmly  recognized  in  the  interpretation  of  tes- 
tamentary instruments. 

It  is  not  proposed  to  attempt  any  finrther  ifeview  of  the  authori- 
ties. But  it  has  been  famili^ly  stated,  and  was  repeated  by  this 
Court  in  Smith  vs.  HiUiardy  8  Strob.  Eq.  211,  that  whenever 
there  is  a  doubt  whether  the  estate  be  vested  or  contingent,  ^^  the 
rule  is  to  presmme  that  the  te6tiU;<»r  intended  to  give  a  vested  rather 
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than  a  contingent  interest ;  and  even  where  the  words  import 
contingency,  but  do  not  create  a  condition  precedent,  they  give  a 
vested  interest  to  the  devisee,  Subject  to  be  divested  if  the  contin- 
gency should  not  happen."  See  also  Feame,  241  to  247,  (10th 
Ed.)  Although  the  reasons  of  this  rule  are  various,  and  more  or 
less  obvious,  and,  as  might  be  supposed,  have  been  received  with 
more  or  less  favor,  the  rule  itself  seems  well  settled.  So  from 
BorastorCs  case,  8  Rep.  19,  down  to  the  very  recent  case  of  WUr 
liamsan  vs.  Berry ^  decided  by  the  Supreme  Court  of  the  United 
States  in  1850,  8  How.  495,  words  seemingly  creative  of  a  future 
interest  have  been  frequently  construed  to  refer  to  the  futurity  of 
the  possession,  and  not  as  designed  to  postpone  the  vesting  of  the 
estate.  In  Borastan's  case  there  was  a  term  of  eight  years  de- 
vised to  A.  and  B.,  and,  after  the  said  term,  the  land  to  remun 
to  executors  for  the  performance^  of  his  will  *  till  9uch  time  <u  H. 
should  aceompliah  his  full  age  of  twenty-one  years  ;  and  when  the 
said  H.  should  come  to  his  age  of  21,  then  to  him  and  to  his  heirs 
forever.'  It  was  held  by  the  Court  that  the  estate  was  vested  in 
H. ;  that  the  adverbs  of  time,  when,  &c.,  did  not  make  any  thing 
necessary  to  precede  the  vesting  of  the  remainder,  but  merely 
expressed  the  time  when  it  should  take  effect  in  possession.  It 
was  said  at  the  bar,  that,  in  the  devise  to  the  issue  of  John 
Evans  Edings,  there  was  a  double  contingency.  The  issue  must 
be  alive  at  the  death  of  Johi^  Evans  Edings,  and  must  also  attain 
twenty-one  years  of  age,  and  that,  although  the  issue  might  have 
attained  twenty-one  years  of  age  and  then  died  before  his  father, 
such  issue  failed  to  answer  the  description  (as  it  was  said,)  and 
the  estate  never  vested.  I  concur  with  the  counsel  that  the  ab- 
sence of  either  circumstance  is  equally  available,  and,  if  non-age 
prevented  the  vesting,  so  would  want  of  surviving  the  parent. 
The  effect  of  this  latter  circumstance  seems  to  have  been  fully 
considered  in  Williamson  vs.  Berry,  Testator  devised  his  es- 
tate to  trustees,  in  trust  to  pay  the  rents,  &c.,  to  Thomas  B. 
Clarke,  during  his  natural  life,  and  from  and  after  the  death  of 
the  said  Thomas  B.  Clarke,  in  further  trust  to  convey  the  same 
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to  the  lawful  issue  of  the  said  Thomas  B.  Clarke  living  at  his 
death,  in  fee ;  and  if  the  said  Thomas  B.  Clarke  should  not  leave 
any  lawful  issue  at  the  time  of  his  death,  then  in  further  trust  to 
convey  the  premises  to  testator's  grand-son,  Clement  C.  Moore, 
and  to  his  heirs.  The  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York  concurred  in  the 
opinion,  that,  on  this  devise,  the  first  born  child  of  Thomas  B. 
Clarke,  at  its  birth,  took  a  vested  estate  in  remainder,  which  open- 
ed to  let  in  his  other  children  to  the  like  estate,  sub  they  were  suc- 
cessively bom.  Upon  other  points  of  the  case  the  Judges  were 
divided  in  opinion ;  and  upon  that  division  the  cause  was  certified 
to  the  Supreme  Court  of  the  United  States.  It  was  not  perhaps 
necessary  for  the  Supreme  Court  to  pronounce  on  a  question  upon 
which  the  circuit  Judges  were  agreed.  But  they  commence  by 
declaring  as  follows  :  "  It  is  right,  however,  to  say  that  we  con- 
cur with  the  learned  Judges  of  the  Circuit  Court,  that,  under  the 
wiU  of  Mary  Clarke,  the  first  born  child  of  Thomas  B.  Clarke,  on 
its  birth,  took  a  vested  estate  in  remainder,  which  opened  to  let  in 
his  other  children  to  a  like  estate,  as  they  were  successively  bom ; 
and  that  their  vested  remainder  became  a  fee  simple  absolute,  in 
the  children  living,  on  the  death  of  their  father."  It  might  here 
have  been  urged,  that  the  trustees  were  to  convey  only  to  the 
lawful  issue  of  Thomas  B.  Clarke  living  as  his  deaths  and  that 
until  his  death,  it  was  uncertain  who  would  answer  that  descrip- 
tion; but  the  Court  held,  that  the  estate  vested  immediately 
on  the  birth,  subject  only  to  be  divested,  or  defeated,  if  the  issue 
should  not  be  alive  at  the  death  of  the  parent.  It  will  be  re- 
marked, that  in  Williamson  vs.  Berry ^  as  in  the  case  under  re- 
view, there  was  a  limitation  over  in  default  of  issue  at  the  time 
specified.  "  This  class  of  cases,"  says  Sir  Edward  Sugden,  "goes 
on  this  principle,  that  the  gift  over,  in  the  event  of  the  devisee 
dying  under  twenty-one,  sufficiently  showed  the  meaning  of  the 
testator  to  have  been,  that  the  first  devisee  should  take  whatever 
the  party  claiming  under  the  devise  over  was  not  entitled  to,  which 
of  course  gave  him  the  immediate  interest,  subject  only  to  the 
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chance  of  its  being  divested  on  a  future  contingency/'  Sag.  Law 
of  Prop.  290.  If,  then,  there  is  a  previous  gift,  as  in  Soragton'^ 
case,  and  also  in  this,  the  first  interest  is  regarded  m  an  exception 
out  of  the  gift  to  the  infant,  which  takes  effect  on  the  determiBa<* 
tion  of  the  preceding  interest ;  or,  if  there  b  a  gift  over,  the  first 
devisee  takes  all  to  which  the  devisee  over  is  not  entitled.  In  boA 
cases  the  Court  struggle,  and,  as  the  writer  states,  have  hitherto 
^^  struggled  efiectuallj  to  carry  into  effect  the  testat(»r's  intentum.^ 
The  devise  in  t^^s  will  is  substantidly  to  the  testator's  son  for 
life,  ^^and  from  and  immediately  afler"  the  death  of  his  son,  to 
the  lawfully  begotten  issue  of  his  son  living  at  the  time  of  his 
death,  who  shall  live  to  attain  twenty-one  years  of  age,  &c.,  and 
if  the  s<m  should  die  without  leaving  issue  at  the  time  of  hif 
death,  who  should  attain  twenty-one  years  of  age,  then  to  the  rig^ 
heirs  of  the  testator  then  living,  &;c.  The  mimifest  object  of  die 
testator  was  to  vest  the  fee  in  the  issue  of  his  son.  The  preced«> 
ing  interest,  as  in  Borcuton's  case,  was  m^ely  an  excq>tion  oul 
of  the  gift  to  them.  On  the  determination  of  that  preceding  in- 
terest, or,  in  the  stronger  and  more  emphatic  language  of  the  will, 
^'  from  immediately  after  "  the  death  of  his  son,  the  devise  to  the 
issue  took  effect.  But  if  the  issue  should  not  be  alive  at  the  death 
of  the  son,  or,  being  alive,  should  not  attain  twenty-one  years  of 
age,  ^Hhe  said  real  and  personal  property  described  in  that  clause 
of  his  will, "  is  devised  and  bequeathed  to  his  right  heirs  then 
living.  What  could  the  right  heirs  of  the  testator  then  living 
claim  ?  Certainly  no  more  than  the  real  and  personal  proper^ 
described  in  that  clause  of  the  will.  All  not  given  over  to  thmn 
is  taken,  according  to  the  authorities,  by  the  first  devisees  in  fee. 
The  will  of  the  testator  is  then  complete.  The  son  enjoys  his  li& 
estate.  His  issue  continue  in  the  enjoyment  of  it  until,  on  arriv- 
ing at  twenty-one  years  of  age,  in  the  language  of  WHliamsan 
vs.  Berry f  "  their  vested  remainder  became  a  fee  simple  abso- 
lute." But  until  that  time  th^  vested  estate  was  subject  to  de- 
feasance by  th^  death  under  twenty-one  years  of  age.  Upon 
the  happening  of  that  contingency,  die  estate,  real  and  personal — 
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tile  plantation  and  slaves — passed  to  the  right  heirs  of  the  testator 
then  alive.  It  is  this  plan  or  purpose,  so  natural  in  itself,  fuid,  it 
may  be  added,  so  apparent  in  the  instnnnent,  which  the  Courts 
have  endeavored  to  carry  into  effect,  and  which  is  declared  by  the 
circuit  decree.  On  the  other  hand,  it  remains  only  to  say,  that, 
if  the  estate  was  not  vested,  it  is  not  only  uncertain  as  to  what 
should  become  of  the  interim  profits  between  the  death  of  John 
Evans  Edings,  and  the  arrival  of  his  sons  to  twenty-one  years  of 
age,  but  it  would  become  a  grave  question  whether  the  whole  pur- 
pose of  the  testator  in  the  provision  for  his  son's  issue  would  not 
be  effectually  firustrated 

The  appeal  is  dismissed. 

Warblaw  and  Daroak,  CO.,  conctirred. 

Appeal  dwnissed. 


Ex  parte  Caroline  Q-eddeSy  executrix  of  Q-.  C.  Q-eddeB  et  aL 

On  a  sale  of  land,  for  partition,  in  whioh  the  wife  has  a  share,  the  husband  may 
become  the  pnrohaser,  and  thmby  become  inyested,  in  his  own  right,  with  the 
title  of  aU  the  co-tenants,  including  his  wife. 

At  a  sale  of  land,  by  the  master,  for  partition,  of  which  wife  owned  one  moiety, 
hnsband  became  purchaser :  he  paid  the  sliare  of  the  proceeds  of  the  co-tenant 
in  money,  and  gave  the  master  the  joint're<Jeipt  of  himself  and  wife  for  her 
share  of  the  preceedff: — Held,  that  husband  was  thus  invested,  in  his  own 
ri^t,  with  the  titie,  and  that  upon  his  death  wife  was  not  entitied  to  the  moiety 
which  had  been  hers. 

A  wife  by  joining  her  husband  in  a  receipt  for  money,  the  proceeds  of  the  sale  of 
her  inheritance,  waives  her  equity  in  such  proceeds ;  and  upon  the  money  re- 
ceived by  the  husband,  his  marital  rights  attach. 

Before  Dargan,  Ch.  at  Charleston,  March,  1850. 

A  petition  was  filed  by  Mrs.  Geddes  and  a  creditor  of  the  late 
Mr.  Geddes,  setting  forth  an  account  of  his  debts  and  assets,  and 
praying  a  sale  and  distribution  of  the  estate  under  the  direction 
of  the  Court.     On  this  petition,  an  order  was  granted  for  a  sale. 
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and  Mr.  Gray,  one  of  the  masters,  wae  directed  to  take  an  ac* 
count,  and  give  notice  to  creditors.  A  sale  was  made,  and  the 
account  taken,  and  by  his  report,  dated  4th  March,  1850,  Mr. 
Gray  found  the  amount  of  the  debts  and  assets.  A  lot  in  Rut- 
ledgcHstreet  gives  rise  to  this  discussion  as  to  which  he  found,  as 
follows : 

^'  There  is  also  a  vacant  lot  of  land  belonging  to  the  estate  in 
Montague-street,  which  remains  unsold,  and  which  is  supposed  to 
be  worth  about  eight  hundred  dollars,  which  I  submit  ougbl  to  be 
sold  for  payment  of  the  debts. 

"  Besides  these,  there  is  a  lot  of  land,  No.  16  Rutledge-street, 
which  was  sold  under  a  decree  of  this  Court,  for  partition  be- 
tween Mrs.  Geddes  and  Mrs.  Milne,  in  February,  1840  ;  Gilbert 
G.  Geddes  was  set  down  as  the  purchaser,  but  he  paid  only  Mrs. 
Milne's  share,  or  half  of  the  nett  sales,  to  wit :  Three  thousand 
nine  hundred  and  fifteen  dollars,  37-100,  and  gave  master  Lau- 
rens, his,  and  Mrs.  Geddes  joint  receipt  for  the  other  half,  taking 
his  title  for  the  property ;  but  as  the  lot  remains  undisposed  of 
by  Mr.  Geddes,  I  submit  that  his  undivided  half  or  interest  in  it 
ought  to  be  sold  for  the  benefit  of  the  creditors. 

"  The  schedule  annexed,  marked  A,  will  show  the  particulars 
of  the  sales  of  the  plantation  and  negroes  included  in  the  mort- 
gage held  by  the  Bank  of  the  State,  which  were  sold  by  me  un- 
der the  decree.*' 

To  this  report  Mr.  Memminger  excepted  that  the  whole  of  the 
Rutledge-street  lot  was  assets  to  pay  the  debts  of  testator,  in- 
stead of  one  half,  and  that  the  master  should  have  so  reported. 

The  cause  feme  before  Chancellor  Dargan,  who  made  the  fol- 
lowing decree : 

Dargan,  Ch.  This  case  comes  up  on  the  master's  report  and 
exceptions.  The  part  of  the  report  which  is  the  subject  of  coi^- 
troversy,  relates  to  the  lot  of  land  No.  16  Rutledge-street.  The 
Commissioner  reports  that  this  lot  was  "  sold  under  a  decree  of 
this  Court  for  partition  between  Mrs.  Geddes  and  Mrs.  Milne  in 
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.  February,  1840.  Gilbert  C.  Geddes  was  set  down  as  the  purcha- 
ser, but  he  paid  only  Mrs.  Milne's  share,  or  half  of  the  nett  sales, 
to  wit,  three  thousand  nine  hundred  and  fifteen  dollars,  37-100, 
and  gave  master  Laurens  his  and  Mrs.  Geddes,  joint  receipt  for 
the  other  half,  taking  his  title  for  the  property.  But  as  the  lot 
remains  undisposed  of  by  Mr.  Geddes,  I  submit  that  his  undivided 
half  or  interest  in  it  ought  to  be  sold  for  the  benefit  of  creditors." 
When  the  wife's  land  is  sold  for  the  purpose  of  partition  under 
a  decree  of  the  Court,  she  becomes  thereby  divested  of  her  title 
and  inheritance  in  the  land,  and.she  becomes  the  equitable  owner 
of  the  money  or  fund  arising  from  the  sale,  or  of  her  just  pro- 
portion of  it.  Her  title  or  interest  ceases  in  the  land,  and  at- 
taches upon  the  money.  I  perceive  no  reason  why  the  husband 
should  not  become  the  purchaser  at  such  a  sale  as  well  as  a  stran- 
ger. And  when  he  obtains  the  master's  title,  the  land  is  his  pro- 
perty, clear  of  any  title  or  claim  on  the  part  of  the  wife.  Over 
the  purchase  money,  however,  he  has  no  control  farther  than  is 
permitted  by  the  wife,  or  authorized  by  an  order  of  the  Court. 

The  equities  of  the  wife  in  the  purchase  money  arising  from 
the  sale  of  her  inheritance  under  circumstances  like  these,  has 
been  very  clearly  defined  by  a  series  of  decisions  of  our  own 
Courts.  The  master  has  no  right  to  pay  it  to  the  husband  on  his 
own  receipt,  except  under  an  order  of  the  Court.  If  hcL  does, 
the  payment  is  no  discharge  to  him  as  against  the  c^m  m  the 
wife ;  or  she  may  elect  to  set  up  her  claim  by  bill  against  the 
husband  himself,  as  having  illegally  possessed  himself  of  her 
funds.  But  she  may  waive  her  equity  by  joining  with  her  hus- 
band in  a  receipt,  or  doing  some  equally  significant  and  unequiv- 
ocal act.  If  she  does  this,  the  marital  rights  attach,  as  upon 
personalty,  and  she  cannot  afterwards  recall  her  equitable  claim. 
The  rationale  of  these  principles  is  this :  The  land  was  her  inher- 
itance. The  sale  does  not  in  this  Court,  ipso  factOy  cenvert  it 
into  personalty,  but  it  retains  in  equity  its  character  of  real  es- 
tate. She  has  a  right  to  a  settlement.  As  before  the  sale  under 
the  decree,  the  husband  could  not  sell  her  inheritance  without  her 
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concTurrence  and  formal  renunciation  as  prescribed  by  law ;  so 
aftet  the  sale,  no  act  of  the  husband,  ahne^  can  deprive  her  of 
this  right,  of  which  she  cannot  be  divested  except  by  a  decree  of 
the  Court,  or  some  formal  renunciation  of  her  equity  in  the  fund. 
If  the  husband  were  permitted  to  give  receiptp  for  the  wife's 
funds  arising  from  the  sale  of  her  land,  it  is  obvious  she  might  be 
deprived  of  her  equitable  rights  without  notice  of  the  proceeding, 
or  opportunity  of  asserting  them.  Wardlmo  vs.  Gray^  2  Hill, 
Ch.  644;  YeldeU  vs.  QuarleSy  Dud.  Eq.  55;  Cheves.Eq.  162; 
JEx  parte  Mobleyj  2  Rich.  Eq.  66 ;  Darnel  vs.  Daniel^  Id.  115. 
To  which  may  be  added  the  unreported  cases  of  Gardner  vb- 
ffortouy  Columbia,  May  Term,  1849 ;  J><xvenport  vs.  Davenporty 
Columbia,  December  Term,  1849. 

If  Mrs.  Geddes  had  been  hfemme  sole  at  the  sale  of  her  inbm- 
tance  for  partition,  and  had  herself  become  the  purchaser  at  the 
master's  sale,  she  would  have  bought  her  own  share,  and  the 
moiety  of  her  co-tenant  in  common.  The  case  reduced  to  its  es* 
sence  then,  would  be,  that  she  was  the  purchaser  from  herself  and 
her  sister.  But  a  person  cannot  purchase  from  himself.  The 
result  of  the  proceeding  would  have  been  simply  to  blend  the 
title  of  her  co-tenant  with  her  own.  And  I  incline  to  the  opin- 
ion, that  in  any  question  which  might  have  arisen  in  the  case  sup- 
posed, in  which  the  distinction  would  have  been  important,  the 
title  of  Mrs.  Geddes  to  her  own  moiety  would  be  referred  to  its 
original  source,  and  would  not  have  been  considered  to  be  derived 
from  the  proceedings  in  partition.  This  rule  would  apply,  be- 
cause in  such  a  case,  as  to  her  moiety,  she  was  seized  of  the  fee 
before  the  sale,  and  the  sale  could  give  her  no  more.  There 
would  be  no  change  of  title  whatever ;  the  result  would  be  the 
same,  as  if  her  co-tenant,  without  any  sale  for  partition  under 
decree,  had  conveyed  her  share  to  Mrs.  Geddes. 

But  llie  case  is  entirely  different  when  the  husband  is  the  pur- 
chaser. He  purchases  in  another  right  than  that  of  his  wife.  He 
purchases  in  his  own  right.  The  title  is  changed.  Beforo  the 
8«le  he  held  as  husband :  afterwards  as  a  purdiaserfrom  the  wife. 
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Sorely  the  Court  of  Bquity,  in  proceedings  for  purtition^dui, 
wheB  the  proper  forma  «re  observed,  oonyey  the  wife's  lands  to 
the  hnsbaad  for  a  oonsideration.  That  consideration  is  tiie  pur- 
chase money  to  which  the  wife's  equity  attacbes.  It  is  for  h«p- 
self  to  determine  whether  she  wiU  waive  it.  It  is  a  matter  for 
her  own  private  discretion  with  which,  if  she  be  of  Sig^  the  Qomrt 
will  not  interfere.  It  would  only  be  disposing  of  her  equity  in 
the  purchase  money,  as  die  might  have  disposed  of  her  l^al  es- 
tate in  the  lands,  by  joining  with  her  husband  in  a  conveyance 
under  the  proper  legal  forms. 

The  conclusion  and  judgment  of  the  Court  is,  that  the  lot  in 
Butledgc-street  is  the  prq)erty  of  the  estate  of  Gilbert  C.  Oed- 
des,  and  that  Caroline  Qeddes  has  no  interest  therein  except  her 
dower. 

From  this  decree,  Mrs.  Qeddes  appealed,  on  the  grounds : 

1.  That  she  was  seized  of  an  undivided  moiety  of  the  Rutledge- 
street  lot,  and  her  title  has  never  been  divested. 

2.  That  the  sale  for  partition  is  only  a  conversion  as  far  as  is 
necessary  for  the  purpose  of  partition ;  and  the  conveyance  of 
the  other  moiety  to  Mr.  Geddes  was  all  that  the  partition  was 
designed  to  effect. 

8.  That  in  the  bill  for  partition,  she  and  her  husband  were  joint 
complainants,  and  the  decree  treats  their  interests  as  joint ;  and 
nothing  in  a  bill  so  framed  could  be  done  to  give  her  husband  an 
int  erest  against  her  rights. 

Le9esney  Petigru,  for  appellants,  cited  Messervet/  vs.  BareUh 
2  Hill,  Ch.  567 ;  Lucas  vs.  Jacobs^  1  Beav.  436;  4  Myhie  &  Cr, 
889 ;  Qraydon  vs.  Qraydon^  McM.  Eq.  63 ;  Innes  vs.  Jackson^ 
16  Ves.  367 ;  6  Dow,  17  ;  Pow.  on  Mortg.  766 ;  Wightnym  vs. 
Vaulhy  Dud.  Eq.  212 ;  Ackrojfd  vs.  Smithsan,  1  Bro.  C.  C.  508 ; 
Tohey  vs.  Barbery  5  Johns.  R.  68 ;  Edgerton  vs.  Jfiae,  Dud. 
Eq.  179.    ' 

McCradyy  contra,  Chev.  Eq.  162 ;  Toung  vs.   Teague^  BaiL 
Eq.  18 ;  McNish  vs.  Cherardy  4  Strob.  Eq.  66. 
20 
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i^  Owri€m%.  This  Court  is  entirely  satisfied  with  the  decree 
of  the  Chancellor,  which  is  in  conformity  with  the  nnmerons  de- 
cisions in  this  Court.  It  is  therefore  ordered  that  the  same  be 
affirmed,  and  the  appeal  dismissed. 

Johnston,  Dukkin,  Daeqan  and  Wabdlaw,  CC,  concnrring. 

Decree  affirmed. 
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ARGUED   AND   DETERMINED   IN 


THE  COURT  OF  APPEALS, 


AT 


COLUMBIA,  SOUTH  CAROLINA, 

MAY  TERM,  1852. 


CHANCELLORS  PRESENT. 

Hon.  Job  Johnston,  I      Hon.  G.  W.  Dakoan, 

"    B.  F.  DuNKiN,  I         "    F.  H.  Wakdlaw. 


jRetiben  Dennis  et  al  vs.  Jt)hn  DenniSy  Jun. 

Bill  to  reform  a  deed  of  gift  of  negroes,  more  than  thirty  years  old,  to  M.  D. 
**  her  heirs,  executors  and  administrators :  "  it  was  contended  that  Uie  donor, 
who  was  dead,  intended  to  ^ve  only  a  life  estate  to  M.  D.,  with  remainder  to 
her  children ;  wheroas,  by  the  frand  or  mistake  of  the  pensman,  an  absohite  es^ 
tate  was  giyen  to  her.    Bill  dismifised. 

Before  Wardlaw,  Ch.,  cU  Torky  June^  1851. 

Wardlaw,  Ch.  The  plainti&  are  some  of  ihe  children  and 
sons-in-law  of  Johtf  Dennis,  sen.,  and  Mary  his  wife,  and  prose* 
cute  against  the  defendant,  a  son  and  principal  legatee  of  said 
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John  Dennis,  sen.,  a  claim  to  reform,  according  to  the  supposed 
intention  of  the  parties,  a  deed  from  John  Chesoi*  and  Anna  his 
wife,  to  the  said  Mary  Dennis,  a  sister  of  the  said  Anna  Chesor, 

The  said  John  Ohesor  and  Anna  his  wife,  by  deed,  dated  March 
1,  1818,  in  consideration  of  loye  and  affection  to  Mary  Dennis, 
wife  of  John  Dennis,  gave  and  granted  all  their  goods  and  chat- 
tels, consisting  principally  of  three  slaves,  Hannah  and  her  two 
diildren,  Harry  and  Sarah,  "  to  hold  all  the  said  goods  and  ehat- 
tels,  with  the  three  above  named  negroes  to  her,  the  said  Mary 
Dennis,  and  wife  of  John  Dennis,  as  aforesaid,  her  heirs,  ezeen- 
tors,  or  administrators  from  henceforth."  Simultaneously  and  on 
the  same  paper,  John  Dennis  and  Mary  hi^  wife,  agreed  under 
seal,  as  a  condition  of  the  deed,  that  they  would  "  support  and 
maintain  the  above  named  Anna  Chesor,  with  her  issue  begotten 
by  her  body,  in  meat,  drink,  and  dothing,  and  treat  her  with  her 
issue  in  a  decent  manner  during  her  natural  life."  The  deed  and 
counter-part  were  drawn  by  George  Boss,  a  farmer  of  high  char- 
acter, now  deceased ;  attested  by  said  George  Boss  and  by  tThomas 
H.  Smith ;  proved  by  Smith  before  a  magistrate,  May  9,  1818 ; 
and  recorded  in  the  o&cq  of  the  register  of  mesne  conveyances  of 
York  district,  (in  which  district  all  the  parties  reside^!,)  May  9, 
1818,  and  in  the  office  of  the  Secretary  of  State,  May  2,  1827. 

Smith,  who  was  examined  on  this  trial,  testified  that  a  draft  of 
another  deed  was  preseijtted  to  John  Chesor  and  wife,  which  she 
refused  to  execute,  because  it  made  John  Dennis  the  donee,  and 
that  two  or  three  hours  afterwards  George  Boss  drew  the  deed 
which  was  executed.  That  to  the  latter,  John  Dennis  at  first  made 
ptjection,  but  was  quieted  by  George  Boss's  telling  hun,  "  you 
need  not  make  a  fuss,  as  you  are  Mary's  heir,  and  this  is  as  good 
to  you  as  the  first  deed" — that  this  remark  of  Boas  was  made 
while  they  were  standing  near  the  steps  of  the  door,  within  hear- 
ing of  John  and  Anna  Chesor,  who  were  sitting  at  a  table  in  the 
shed  a  few  feet  off,  and  immediatdy  before  the  deed  was  road  and 
signed. 

Karen  Smith,  a  daoghter  of  John  and  Mar^  Dentua^  who  was 
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•t  first  a  defendant  in  Ifae  cause,  Imt  as  to  ^om  the  bill  was  dis- 
taissed^  and  who  had  assigned  her  interest  in  the  snl^t  of  con- 
taroversy  to  her  son,  Slias  Davidson,  not  a  party,  was  admitted 
as  a  witness.  She  testified  that  Anna  Ohesor  woold  not  si^  liie 
first  draft  making  the  property  over  to  John  Dennis,  beeanse  she 
intended  it  for  Mary  Dennis  and  her  children — ^that  George  Rose 
drew  and  read  to  her  the  one  executed,  which  was  to  Mary  Dennis 
and  her  children — ^that  John  Dennis  was  dissatisfied  becanse  the 
property  was  not  givei^  to  him,  and  George  Ross  told  him  not  to 
mind  it — that  Anna  Ohesor  sud  John  Dennis  might  have  the  use 
of  the  property  while  his  wife  lived,  and  at  her  death  to  go  to 
her  chihlren — that  George  Boss  said  ^heirs'  was  the  pr<^er  way 
of  putting  it  down,  as  Mary's  children  were  her  heirs — ^that  Jolm 
and  Anna  Ohosor  went  from  the  shed  where  ihe  deed  was  signed 
into  the  hall  adjoining,  with  an  open  door  between,  when  BoM 
was  talking  to  Dennis.  James  Cutry,  the  widowed  husband  of  a 
pre-^eecased  dtfugfatcr  of  John  and  Mary  Dennis,  testified  that 
John  ^»id  Anna  Ghesor  and  Mary  Dennis  refused  to  sign  the  first 
draft,  because  it  was  given  up  that  tlie  deed  should  be  to  Mary 
Dennis  and  her  heira— ^hat  John  Dennis  was  dissatisfied  with 
the  second  draft,  until  Ross  took  him  amde  and  said  it  was  im- 
material, as  he  coiild  have  ihe  use  of  the  {property  as  long  as  his 
wife  lived — that  the  parties  wanted  die  deed  made  to  Mary  Den- 
nis and  heirs,  and  Ross  toM  them  the  effect  of  tUs  draught  was 
that  the  property  would  belong  to  Mary  Dennis  and  the  heirs  of 
her  body  or  diildren.  These  latter  two  witnesses  also  testified 
to  declarations  of  John  Dennis  and  of  George  Ross  frequently, 
and  until  a  recent  date  repeated  that  the  property  would  belong 
to  the  children  of  Mary  Dennis  after  her  death.  It  was  also 
proved  for  the  plaintiff  that  John  Ghesor  and  Anna  his  wife,  and 
Mary  Dennis,  were  illiterate,  and  that  the  form^  two  were  iof 
weak  minds. 

John  and  Anna  Ghesor  have  been  dead  many  years*  The  hit- 
ter, from  the  time  of  Ac  execution  of  said  deed  until  her  death, 
lived  in  the  ko^e  of  John  Dewais,  and  was  maintained  by  him. 
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In  1825,  John  Dennis  exchanged  the  negroes  Hannah  and 
George,  the  latter  bom  after  the  execution  of  the  deed,  wiA 
Robert  Latta,  for  two  other  slaves.  In  the  bills  of  sale  made  by 
Dennis  and  Latta  each  to  the  other,  their  wives  respectively  join- 
ed. John  Dennis  treated  the  other  slaves  named  in  the  deed  as 
his  own. 

John  Dennis  died  October  10,  1850,  leaving  of  force  his  will, 
without  date,  executed  October  10,  1845,  whereof  his  wife  Mary 
and  his  son,  the  defendant,  were  appointed  executors ;  and  where- 
by he  bequeathed  two  slaves  and  some  other  property  to  his  wife 
for  life,  and  all  the  rest  of  his  estate,  including  by  name  the  ne- 
groes now  in  controversy,  to  the  defendant  and  the  heirs  of  h» 
body  living  at  his  death*  Testator  also  directs  that  his  wife 
Mary  and  his  son  John,  the  defendant,  at  his  death  pay  all  his 
just  debts.     Defendant  has  qualified  as  executor. 

Mary  Dennis  never  qualified  as  executrix,  and  died  in  the 
course  of  the  present  year,  afi^r  the  first  of  March.  She  was 
intestate,  and  defendant  has  become  administrator  of  her  goods 
and  credits. 

The  bill  alleges  that  it  was  the  intention  of  the  donors  and  of 
Mary  Dennis,  in  the  execution  of  the  deed,  that  the  property 
should  be  given  to  the  sole  and  separate. use  of  said  Mary  Dennis 
for  life,  and  after  her  death  to  her  children ;  and  that  the  mis- 
carriage of  this  intention,  conceding  that,  according  to  the  terms 
actually  employed  in  the  instrument,  the  marital  rights  of  John 
Dennis  attached  should  be  corrected  by  the  Court,  whether  k 
arode  from  the  fraud  and  collusion  of  the  pensman  and  John 
Dennis,  or  from  the  mistake  of  the  pensman  and  the  parties,  as 
to  the  legal  effect  of  the  words  of  limitation. 

The  Chancellor  was  much  pressed  to  order  an  issue  at  law  in 
the  case,  particularly  oti  the  question  of  fraud.  The  pretence 
of  fraud  in  the  matter  proceeds  only  on  the  conjecture,  that  the 
donors  did  not  hear  the  remarks  by  which  George  Ross  re(K)nciled 
John  Dennis  to  the  deed.  It  would  be  an  abuse  of  discretion  to 
protract)  upon  such  slight  ground,  the  decision  of  the  question. 
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Cokunbia,  May,  1862. 

The  plainti&  are  mere  volimteers,  who  seek  to  reform  a  deed 
after  the  lapse  of  thirty  years,  in  the  progress  of  which  the  donors^ 
donees  and  scrivener  have  all  died,  and  they  have  no  claim  to 
yex  another  forum  with  their  vague  imputatipns  upon  the  charac- 
ter of  their  ancestor  and  his  trusted  friend.  The  suggestion  of 
firaud  is  unsustained  by  proof. 

The  plaintiffs  have  as  little  standing  on  the  ground  of  mistake. 
The  discrepancies  in  the  statements  of  the  three  witnesses, 
who  testify  as  to  the  declarations  and  conduct  of  the  parties  pre- 
ceding and  attending  the  execution  of  the  deed,  strikingly  illus- 
trate the  wisdom  of  the  rule,  that  parol  testimony  is  inadmissible 
to  vary  or  explain  the  terms  of  a  written  instrument  It  is  pro- 
bable that  all  concerned  in  the  concoction  and  execution  of  the 
deed  mistook  the  legal  effect  of  the  words  of  limitati(m  employ* 
ed,  but  it  was  a  mistake  arising  altogether  from  overweening 
conceit  of  themselves,  or  rash  neglect  in  advising  with  the  skilful. 
Those  who  will  ignorantly  and  rashly  employ  technical  terms  of 
the  law  must  submit  to  the  consequence  of  having  the  terms  techr 
nically  construed.  If  relief  be  afforded  in  this  case,  ihe  Court 
must  undertake  to  correct  all  the  miscarriages  of  audacious  igno- 
rance in  (jpnveyancing.  We  might  thus  acquire  a  wide  field  of 
jurisdiction  and  business.  An  illustration  might  be  furmshed 
from  the  terms  of  the  devise  in  John  Dennis's  will  to  ike  ddfen- 
dant ;  but  I  forbear.  After  our  own  decisions  in  Weitirook  vs. 
SarhesoUy  2  McC.  Ch.  112,  and  Byan  vs.  ChoAwin^  McC.  E<}. 
451,  it  would  be  ridiculous  excess  to  extend  this  reasoning.  It 
is  ordered  and  decreed,  that  so  much  of  the  bill  as  seeks  to  reform 
the  deed  of  John  and  Anna  Ghesor  be  dismissed. 

From  the  statement  of  the  bill,  although  there  is  no  prayer  io 
this  effect,  I  suppose  the  plaintiffs  desire  an  account  of  die  estate 
of  Mary  Dennis  from  the  defendant  as  administrator.  The  ob- 
jection in  the  answer,  that  this  object  is  prematurely  sought,  is 
well  taken ;  and  the  suggestion,  made  also  in  the  answer,  that 
whenever  this  account  be  taken,  the  legacy  to  Mary  Dennis  must 
contribute  rateably  with  the  legacy  to  John  Dennis  for  the  pay- 
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kMAt  of  th«  debtB  of  Ae  teet^or,  Jobn  Denon^  »  sotiiid  andprd- 
p€r*  NerertheleM^  the  bill  in  this  reBjpeci  is  retained;  and  at  the 
eKpiration  of  the  jear  an  ord^  of  reference  mmj  be  appIM  for. 
Let  the  plaintiffii  pay  the  oosts, 

Hie  complainants  appealed,  on  the  fo}l6wing  gronnds  t 

1*  Because  it  was  most  clearly  prot^  on  th^  heating  Of  this  c^ 
tliat  the  real  intention  of  all  the  parties  to  the  deed  &r  Yxmtract 
^  the  lut  of  March,  181S,  was  to  seciinre  the  negroes  then  eon- 
teyed,  to  Msiry  Dennis  and  her  children,  itiid  to  them  onl j,  and 
ih^  Ohancellor  shonld  therefore  hare  oMered  the  deed  to  be  so 
f  efonned  as  to  carry  that  intention  into  effect. 

2.  Because  there  was  either  a  mistake  or  io^pOBition  on  the  part 
oF  George  Row  in  drawing  the  deed  of  1st  March,  1818,  wfaidi 
gives  thte  Court  power  to  reform  the  deed,  so  as  to  carry  the  red 
intention  of  the  parties  to  that  deed  into  effect. 

IS.  Becikuse  Jolm  t)ennis,  sen.,  uniformly  admitted  that  he  held 
Ihese  negroes  as  a  trustee  of  his  wife,  ahd  his  acts  all  went  to 
Aoir  that  he  admitted  that  the  negroes  would  go  to  his  clnldren 
^fter  the  doadi  of  his  wife ;  which  acts  and  admissions  for  so 
great  a  length  of  time  gare  character  to  the  use  and  possession 
"Which  John  Dennis,  sen.,  had  of  thd  said  negroes,  and,  deprived 
liim  of  the  polrer  to  dispose  of  them  by  will,  nor  did  he  use  them 
«B  his  own,  as  the  Chancellor  has  assumed. 

4.  Because  the  deed  by  its  terms,  and  John  Dennis,  sen'rs. 
long  possession  as  trustee  of  his  wife,  enured  to  the  benefit  of 
.his  children,  and  deprired  him  of  tbepo^er  to  dispose  die  negroM 
ty  will. 

6.  Because  his  Honor  should  have  ordered  the  issue  prayed 
hj^  the  complainants  as  to  the  question  of  fraud,  impo^on,  or 
ttistake,  in  the  deed  of  1st  March,  1816,  from  John  und  Anxnh 
.Ohesor. 

Shnith,  for  the  motion. 

,  contra. 


The  o{nnion  of  the  Court  wis  d^liva*ed  by  ^ 
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WAri>law,  Cb.  Where  the  parties  to  an  aglreement  have  ex- 
pressed their  J)tirpo6e8  and  stipnhttions  in  writing,  a  most  salutary 
rule  of  law  inhibits  the  admission  of  parol  testimony  to  vary  or 
explain  the  written  instrument.  As  defensive  equity,  for  exam- 
ple, in  resisting  the  specific  execution  of  a  contract,  Courts  of 
Equity  permit  extrinsic  evidence  of  the  fact,  that  the  real  con- 
tract of  the  parties  has  not  been  truly  retluced  to  writing,  as  of 
liny  other  fact  that  makes  it  unconscientious  to  enforce  the  con- 
tract in  its  written  form.  But  it  is  not  clear  that  a  plaintiff  is 
ever  allowed  to  give  evidence  of  mistake  in  a  deetl  or  other 
writing,  for  the  purpose  of  reforming  the  instrument.  Such  re- 
fief  is  at  least  to  be  extended  with  the  utmost  caution.  The 
proof  of  the  mistake  should  be  unquestionable,  and  the  parties  to 
the  mistake  should  be  abo  parties  to  the  suit.  Mayo  vs.  Feasterj 
2  McC.  Ch.  142. 

In  the  case  before  us,  the  parties  were  probably  ignorant  of  the 
effect  of  the  terms  of  limitation  employed  by  them,  but  there  is 
no  proof  of  mistake.  No  word  was  inserted  in  the  deed  nor 
omitted  from  it,  not  intentionally  inserted  or  omitted.  If  we 
were  willing  to  reform  the  deed,  it  would  be  impossible  to  ascer- 
tain from  the  testimony  the  terms  and  particulars  in  which  it 
should  be  reformed.  We  may  infer  that  there  lias  been  miscar- 
riage in  an  attempt  to  limit  personalty,  a  matter  which  frequent- 
ly baffles  the  skill  of  the  expert,  but  we  cannot  learn  from  the 
testimony  what  were  the  precise  intentions  of  the  parties. 

It  is  fair  to  conclude,  that  whatever  may  have  been  the  origi- 
nal intentions  of  the  parties,  they  acquiesced  in  the  actual  opera- 
tion of  the  deed.  It  was  competent  for  them  to  cure  error  by 
acquiescence.  John  Obesor,  the  person  who  has  most  cause  to 
complain  of  the  misdirection  of  his  bounty,  has  made  no  clamor. 
It  would  be  surely  unsafe  to  look  back  through  thirty  years  for 
tho  original  wishes  of  the  parties,  and  force  all  their  subsequent 
acts  into  conformity  to  these  wishes. 

It  may  be  gravely  doubted  whether  a  deed  could  ever  be  re- 
formed after  the  dea^  of  the  grantor.     I  apprehend  that  where 
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a  mistake  should  be  corrected,  the  Court  wotdd  not  undertake  to 
reform  the  deed  bj  the  personal  act  of  a  Chancellor  or  a  master, 
but  would,  b J  attachment  or  other  process,  compel  the  grantor  to 
execute  an  amended  deed*  But  we  have  no  power  over  the  de- 
ceased. 

Grantmg,  however,  that  the  heirs  of  a  deceased  grantor  might 
be  compelled  to  reform  a  deed  as  to  realty,  and  his  personal  re- 
jM*esentatiyes  be  compelled  to  reform  a  deed  as  to  personaltj,  in 
the  present  case,  the  representatives  of  John  and  Anna  Cheaor 
are  no  parties  to  the  suit.  The  defendant  in  his  answer,  operating 
in  this  particular  as  a  demurrer,  objects  to  the  lack  of  these  parties. 

The  statement  in  the  third  ground  of  i^peal,  that  John  Dennis 
acknowledged  himself  a  trustee  for  his  children,  is  not  suggested 
in  the  pleadings,  nor  supported  by  proof. 

Other  considerations  might  be  presented,  but  in  any  view  we 
can  take  of  this  case,  we  think  the  pkdntifb  are  not  entitled  to 
relief. 

It  is  ordered  and  decreed  that  the  a|^al  be  dismissed,  and  the 
decree  be  affirmed. 

Johnston,  Dunkin  and  Dasqan,  CC,  concurred. 

Appeal  dismiMed, 


JE.  J,  Eiggmbottom  vs.  Wm.  H.  Peyton^  adnCr.  ei  al. 
W.  H.  Thomson^  Ord'y.y^.  same. 

Where  aU  the  oomplainant's  cliuras  ai^  substantiaDy  sudtftiBed,  uid  the  defend&nts 
are  made  liable  in  a  definite  amount^  it  is  not  neo^fMary  to  make  an  order  for 
oosts,  for  these  foUow  the  deeree,  and  ai«  payable  by  the  parties  who  are  Uable 
for  the  sum  decreed  to  be  dne. 

Before  Dargan,  Ch.,  at  BamtoeUy  February^  1862. 
This  was  an  appeal  by  the  complainant,  E.  J.  Higginbottom^ 
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firom  an  oi'der  directing  the  costs  to  be  paid  ont  of  funds  of  the 
estates  of  James  Higginbottom  and  Aaron  GKllett,  respectively. 

J,  T.  Aldrichy  for  appellant. 

Bauskettj  contra. 

The  opinion  of  the  Court  was  delivered  by 

DuNKiN,  Ch.  The  leading  object  of  this  litigation  was  to  ob- 
tain an  account  of  the  administration  of  the  defendant,  W.  H. 
Peyton,  on  the  estate  of  James  Higginbottom,  deceased.  A  final 
report  was  submitted  by  the  commissioner  at  February  sittings, 
1851.  In  calculating  interest,  two  modes  were  submitted  by  the 
report,  the  former  of  which  was  recommended  by  the  commis- 
sioner, but  the  latter  adopted  by  the  Court. 

All  the  other  exceptions  of  the  administrator  were  overruled. 
By  this  report  a  large  amount  was  ascertained  to  be  due  by  the 
administrator  for,  moneys  received  by  him  and  not  disbursed.  His 
sureties  were  also  parties  defendants,  and  demurred  to  the  bill  on 
account  of  a  defect  in  the  bond.  Their  demurrer  was  overruled. 
On  a  collateral  matter  arising  out  of  a  controversy  between  Lucy 
J.  Enicks,  formerly  the  wife  of  George  W.  Collins,  deceased,  and 
one  John  F.  Peyton,  the  administrator  of  Collins,  the  commission- 
er had  reported  against  Mrs.  Enicks ;  and,  on  exception  thereto, 
the  exception  was  sustained  and  the  report  ordered  to  be  reform- 
ed. The  report  being  reformed,  was  confirmed  by  the  Chancellor 
in  February,  1852.  At  the  same  time  an  order  was  made  for  the 
distribution  of  the  fund  ascertamed  to  be  due  by  Wm.  H.  Peyton 
and  his  sureties,  under  the  report  of  1851,  among  the  parties  en- 
titled ;  and  also  an  order  for  the  commissioner  to  pay  Lucy  J. 
Enicks  the  sum  which  had  been  claimed  by  John  F.  Peyton,  ad- 
ministrator of  Collins,  deceased.  The  Chancellor  being  given  to 
understand  that  an  order  was  necessary  as  to  costs,  and  supposing, 
as  he  states  to  this  Court,  that  he  was  only  carrying  out  the  pre- 
vious decree,  ordered  the  costs  to  be  paid  out  of  the  estate  of 
James  Higginbottom  and  of  Aaron  GiUett,  respectively.  The 
complainant,  £•  J.  Higginbottom,  appealed  from  this  order. 
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The  general  mle  b^  iJiat  where  the  decree  k  sil^it  as  ta  eoBtB, 
eoste  follow  the  dea*ee.  BvA,  as  stated  by  the  Conrt  in  Miue  yn, 
Peay,  Dud.  Eq.  286,  and  repeated  in  Chaplin  vs.  Jenkinsy  2  Strob. 
£q.  100,  where  various  claims  are  made,  some  of  which  are  allowed 
and  some  rejected,  the  rule  is  inapplicable.  But  in  this  case  all 
the  claims  of  the  complainant,  who  was  a  daoghtev  and  dfctribtitce 
of  the  intestate,  were  substantially  sustained.  The  Administrator 
Was  found  larg^y  indebted,  and  the  defence  of  his  sureties, 
vigorously  and  ably  pressed,  was  orerruled ;  lund  they,  as  well  as 
&eir  principal,  declared  liable  in  a  definite  amoont  by  the  deoree 
of  1861,  It  was  not  necessary  to  make  any  order  as  to  costs,  ftr 
these  followed  the  decree,  and  were  payable  by  the  parties  wiio 
were  liable  for  the  sum  decreed  to  be  dne,  to  wit>  by  the  admin^ 
btrator,  W.  H.  Peyton,  and  his  sureties* 

The  litigation  in  relatiou  to  the  claim  of  Lucy  J.  Snicks  had 
ao  connection  with  the  estate  of  Iligginfoottom,.  and  as  little  witiii 
tiiat  of  Aaron  Gillett,  deceased.  It  was  a  controversy  betweeti 
her  and  the  administrator  and  creators  of  her  former  hieband, 
Oeo.  W.  CoHins,  deceased,  as  to  her  interest  in  the  estate  of  het 
father,  Elijali  Oillett,  deceased.  The  claim  of  Mrs.  Enioks  was 
wholly  siistained,  and  that  of  the  administrator  and  creditors  re- 
jected, and  their  resistance  overruled.  In  the  absence  of  speciid 
directions,  the  costs  of  Lucy  J.  Enicksy  as  well  as  their  own, 
should  bo  paid  by  the  administrator  and  creditors  of  Collins. 

It  may  be  proper  to  remark  that  this  is  not  what  is  commonly 
^designated  as  an  appeal  ft-om  a  decreo  for  costs.  Where  a  Ghi^- 
^lor  has  heard  and  considered  a  cause,  this  Court  will  entertam 
Ao  appeal  from  his  decision  as  to  costs.  But  in  this  case,  tbiD 
eflfeet  of  the  decree  heretofore  made  (February,  1851,)  was  to 
oarry  the  costs,  and  any  further  decree  on  that  subject  was  on- 
Becessary,  and  any  ord^  at  variance  with  the  decree  would  be 
Ae  result  of  misapprehension. 

It  is  oi'dered  and  decreed,  that  the  decretal  order  of  9th  Feb- 
imary,  1862,  be  modified  as  her^  expressed. 

Johnston,  Dargan  and  Wabdlaw,  OC,  concuired. 

Decree  modified^ 
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Bm^.  J^  Mo^Mp^ire  y%.   Ckn^Jkert  Marrtmr^  and  o^Aara. 

Plaintiff  having  a  knoney  decree  against  husband  and  wife,  to  satisfy  which  the 
decree  gave  him  the  ri^t  te  sell  certain  slaves  settled  te  the  sole  and  separale 
Q3e  ai  jrif^  toolL  hnebiUMi's  sea)^  note,  pajaUe  at  a  ^ill^re  day,  for  the  amomil 
of  the  decree,  and  to  secure  the  not^  Wok  from  husband  a  mor^ag^  of  the  simq^ 
slaTes,  and  gave  husband  and  wife  a  receipt  in  full  for  the  amount  of  the  decree ; 
husband  shortly  afterwards  died  insolyent : — Heldy 

let.  That  the  aoeeptance  of  the  note  and  mortgage  was  no  satisfaction  of  the 


$kL  ThAt  the  oontr^t  between  phuntiff  and  hus^Muid  we«  so  far  to  be  reqpected, 
that  pl^tiff  could  not  enforce  ^  decree  until  tho  sealed  note  fell  di^e. 

Before  Wabdlaw,  Ch.  at  JPairfieMj  July,  1851. 

Wardi^aw,  Ch,  The  ge^eraI  objoot  of  this  bill,  is  f<»  relief  to 
the  pUiutiiT^  from  the  effbot  of  a  i^eedpt  given  by  hhu  f<»r  a  da» 
cree  of  thia  Oourt  in  hia  favor  aa  executor ;  when  there  waa,  ia 
{act^  no  payment,  fuad  his  acceptanee  of  another  aecurity  was 
Wider  nistake* 

Thoonaa  Bonlware,  by  his  last  will  And  testament,  dated  Ma^ ok 
S8,  1839,  amongst  other  things,  t^pointe^t  the  plaintiff  an  execo-. 
tor  thereof,  and  bequeathed  to  bis  daughter,  Sarah,  then  an 
in&nt  and  nnnuuried,  upon  her  marriage  or  attaining  twenty-one 
years  of  age,  the  following  slaves,  nawely :  Prince,  his  wife,  Elixa 
ttad  her  children,  Hilly,  Ailsie,  Bina,  Lewis  and  Julia,  with  their 
future  increase,  for  the  sole  and  sq[>arate  use  of  his  said  daugb- 
tor,  not  subject  to  the  debts  or  contracts  of  any  husband  during 
her  natural  life,  and  at  her  death  to  her  issue  then  living,  accoardr 
ing  to  the  statute  of  distadbutions ;  with  a  further  contingent 
Umitaiton  to  the  children  of  testator,  if  she  died  without  leaving 
ii0ue*  The  testator  died  in  1842.  His  daughter,  Sarah,  int^s- 
married  in  1845  witbH.  H.  Paulling.  Testator  was  seised  and 
possessed  of  a  large  estote  at  the  time  of  his  death,  but  he  oweil 
oonsiderable  debts,  for  which  he  made  no  adequate  provision  in 
hia  will  Plaintiff,  in  the  execution  of  his  trust  as  executor,  bqU, 
some  of  the  esti^e  given  spedfically  to  legatees,  and  adVanoed 
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large  sums  from  his  own  funds  in  payment  of  testator's  debts. — 
A  suit  accrued  in  this  Court  between  the  legatees  and  the  execu- 
tor, entitled,  "  Thomas  B.  Lewis,  per  pro.  amty  vs.  Behjamm 
Boulware,  executor,  and  others,"  to  which  Paulling  and  wife  were 
parties ;  and  at  July  sittings,  1846^  a  decree  was  made  that  the 
devisees  and  legatees  pay  to  the  executor  the  several  sums  ascer- 
tained to  be  due  to  him  by  the  commissioner's  report,  including 
the  sum  of  $1601  61  from  Paulling  and  wife ;  ^^  and  unless  paid 
by  the  first  day  of  January  next,  that  the  said  Benj.  J.  ^Boulware 
have  leave  to  raise  the  same  by  the  sale  of  such  property  of  the 
several  legatees  and  devisees  as  may  be  required  to  pay  said  de- 
mands, according  to  the  sums  to  be  paid  by  them  respectively,  as 
specified  in  said  report."  After  this  decree  the  executor  retained 
possession  of  Mrs.  Paulling's  slaves,  implying  the  avails  of  their 
labor  towards  the  satisfaction  of  her  debt  to' him,  but  not  much 
reducing  the  debt,  as  the  slaves,  from  the  large  number  of  child- 
ren, were  worth  little  more  than  a  support.  On  February  1^ 
1849,  H.  H.  Paulling  gave  to  the  plaintifi*  his  sealed  note  for 
$1^546  27,  the  balance  then  due  by  Mrs.  P.  under  the  decree, 
with  interest  from  the  date,  payable  on  January  1, 1854 ;  and  as 
a  security  for  the  same,  executed  a  mortgage  to  the  plaintiff  of 
the  slaves  bequeathed  to  his  wife,  then  consisting  of  Prince,  Elisa, 
Bina,  Lewis,  Julia,  Jane,  Sarah,  Reuben  and  Charles ;  and  plain- 
tiff, in  consideration  thereof,  gave  a  receipt  in  full  from  PaulHng 
and  wife,  for  the  sum  decreed  for  him  against  them.  Mr. 
McCants,  learned  in  the  law,  and  the  commissions  of  this  Court, 
drew  the  note,  mortgage  and  receipt,  and  witnessed  their  exeou^ 
tion ;  but  he  was  not  called  upon  for  aby  counsel  as  to  the  con- 
struction of  the  will,  or  the  sufficiency  of  the  mortgage  as  a 
security*  The  arrangement  was  made  at  the  instance  and  for 
the  accommodation  of  PaulUng.  At  this  time  Paulling  was  a 
physician  ^in  good  practice ;  but  he  died  soon  after  in  Aprils  1849, 
and  his  estate  is  represented  to  be  insolvent.  Cuthbert  Harrison, 
as  administrator  of  Paulling,  has  liad  the  negroes  in  possession 
since  PaolUng's  death.    * 
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It  is  manifest  that  the  plainti£^  in  the  change  of  seenrities  for 
his  debt,  still  intended  to  preserve  his  lien  upon  the  negroes  be- 
queathed to  Mrs.  Paullnig.  If  he  had  accepted  a  security  of  a 
higher  nature  for  his  debt,  his  debt  would  have  been  extinguish- 
ed. MUh  vs.  Starvy  2  Bail.  360 :  If  he  had  accepted  in  payment 
any  ^hing  which  produced  satisfaction ;  or  had  accepted  absolute- 
ly in  satisfaction  any  valuable  thing  not  money ;  he  would  have 
been  remediless  ;  but  a  receipt  is  not  a  release ;  it  is  susceptible 
of  explanation,  and  does  not  in  law  imply  necessarily  a  satisfac- 
tion of  the  whole  debt.  Eve  vs.  MoBely^  2  Strob.  203 ;  SBrving 
ads.  Sheriff,  2  Rice's  Dig.  155.  I  am  little  disposed,  in  most 
cases,  to  grant  relief,  on  the  ground  of  mistake  of  law,  for  I  see 
yery  dimly  any  distinction  between  ignorance  and  mistake  of  law ; 
but  the  present  case  seems  to  me  to  be  stronger  than  the  cases  of 
'  Lowndes  vs.  Cfhisolmy  2  McO.  Ch.  455,  and  Lawrence  vs.  Beavr 
hieriy  2  Bail.  623,  by  the  authority  of  which  I  am  bound.  Hhe 
plaintiff  here  occupies  the  favored  character  of  a  trustee.  With- 
out any  pretence  of  compromise  or  speculation,  in  mere  mistake, 
and  with  the  professional  assistance  of  an  officer  of  this  Court,  he 
has  acknowledged  in  writing  the  satisfaction  of  a  decree,  contrary 
to  the  fact,  and  has  substituted  a  lien  inferior  in  nature,  and 
practically  worthless.  It  is  easy  to  place  the  parties  in  statu  quo 
before  the  substitution.  Under  all  the  circumstances,  with  some 
hesitation,  I  have  concluded  to  grant  the  plaintiff  relief. 

It  is  ordered  and  decreed,  that  the  receipt,  mortgage  and  note 
of  February  1,  1849,  described  in  the  pleadings,  be  cancelled, 
that  the  defendant,  Guthbert  Harrison,  account  with  the  plaintiff 
for  the  hire  of  the  negroes  of  Mrs.  Paulling,  bound  by  the  decree 
of  Lewis  V9,  Boulware,  and  that  the  plaintiff  be  remitted  to  his 
original  rights  under  said  decree.  It  is  further  ordered  that  the 
costs  of  Harrison  be  paid  out  of  the  estate  of  Paulling,  if  suffi- 
cient, otherwise  out  of  the  hire  in  his  hands ;  and  that  the  other 
parties  pay  their  own  c6sts. 

The  defendant,  Sarah  Paulling,  appealed,  on  the  grounds : 
1.  Because  the  receipt  given  by  the  complainant  to  'H.  H. 
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iplkuUing^  w«8  w  extinguishpieiit  of  the  d6<»re^  no^  sought  to  be 
eJi;iforce<L 

2«  Beoauae  the  prepmt  doere^  m  coi^trafy  to  li^w  and  evideiMK^ 

Boy^ce^  for  appettaat. 

Mammondf  ooatra. 

The  opi^>io^  of  the  Court  wa^  deiivered  by 

JoHKSTO^,  Oh.  W^  are  perfoctlj  aati^ed  that  the  Chancellof 
ohoiUd  have  gnu^ted  relief  to^  ^e  plamtiff,  under  the  ciroumstai|> 
oes  stOfkeA  in  hia  <lecree :  but  we  do  not  entirely  eoiLoar  in  tbf 
lucaeure  of  reUef  decreed  \>j  hiuu 

.  It  is  perfectly  mfuiif^t,  that  the  deeree  held  by  the  plaintifrai 
esecutor^  was  not  satisfied  by  the  aecnrity  taken  by  him  fron^ 
poctor  PiwdU^, 

If  he  who  holdft  a  demand  foir  money,  receives  in  satisfaction  ^  ' 
^Ofse  or  a  picture^  w  wy  Other  speoific  chattel^^  this  amoipita  t^ 
pay^ient,  ^d  '^  ^  effi^tiv^  a  satisfaction  as  if  the  whole  demand 
were  paid  in  money- 

And  if  he  accepts  in  payment  mother  security  of  higher  gn^ 
ik^  demand  which  he  holds  is  extinguished  and  satisfied. 

But  it  is  plsdn  that  satisf^tion  in  th^s  oase  hps  accrued  in  iieir 
tber  of  these  ways. 

TI19  receipt  fbi*  money  given  by  the  plaintiff,  is  npt  conduciiv^ 
where  it  is  mi^0  to  i^ppewT  that  no  money  was  paid*  The  receipt 
IS  nothing  i&ore  than  the  admission  of  the  paarty :  and  if  it  had 
l^een  piroycd  in  this  cai$p  tha4^  he  had  admitted  he  had  received 
Ihe  amount  of  his  decree  m  moneyi  he  might  still  prove,  as  he 
h$u»  done  here,  that  the  fapt  was  otherwise :  and  that  he  had  ri^ 
(seived  Hq  money. 

This  demand,  under  the  decree,  can  be  extinguished  only  by 
paymetit  or  a  rele^ise :  or  by  l^oof  of  a  contract  equivalent  to  a 
iJelease. 

When  the  circumstances  of  this  case  are  investigated}  it  is  pal- 
pable that  the  plaintiff  intended  to  give  ^p  bia  decree  upon 
i^ceiying  a.  verbal  lien  ^^  ^^  n^grp^ 
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The  lien  wliicb  be  did  receive  was  one  whioh  Paulling,  the  hus- 
band, was  incapable  of  creating  :  for,  by  the  very  terms  of  the 
will,  the  negroes  were  the  sole  property  of  Mrs.  Paulling,  and  not  . 
subject  to  the  disposition  of  her  husband.     A  plainer  case  of  mis- 
take is  seldom  presented. 

But  we  think  the  contract  between  Paulling  and  the  plaintiff  is 
so  far  to  be  respected,  that  the  plaintiff  is  not  entitled  to  collect 
the  money  before  the  expiration  of  the  indulgence  he  stipulated 
to  give. 

Neither  is  the  administrator  of  Paulling  bound  to  account  for 
the  hire  of  the  negroes.  They  constitute  no  part  of  the  estate  of 
his  intestate ;  and  he  is  not  responsible  for  their  hire ;  I  mean  he 
is  not  responsible  to  the  plaintiff,  but  to  Mrs.  Paulling,  the  owner 
of  the  property,  if  he  received  the  hire. 

The  contract  between  the  parties  should  be  enforced,  as  far  as 
it  can  be :  and  the  plaintiff  is  then  entitled  to  fall  back  upon  his 
decree,  at  the  expiration  of  the  credit  he  has  engaged  to  give, 
and  enforce  it ;  so  far  as  he  may  need  the  benefit  of  it. 

It  is  decreed  that  the  administrator  of  Doctor  Paulling,  do 
come  to  an  account  for  the  estate  of  his  intestate,  and  pay  to  the 
plaintiff,  on  the  1st  of  January,  1854,  upon  his  demand,  the  due 
proportion  thereof,  to  which  he  is  entitled,  in  the  due  course  of 
administration  ;  and  that  after  the  1st  day  of  January,  1854,  the 
plaintiff  be  allowed  to  enforce  his  decree,  referred  to  by  the  Chan- 
cellor, for  whatever  balance  may  remain  due  him. 

As  the  Court  has  not  the  pleadings  before  it,  it  will  not  under- 
t^e  to  decide  how  far  Paulling*s  administrator  may  be  entitled  to 
claim  whatever  amount  his  estate  may  be  obliged  to  pay,  against 
the  wife,  for  the  benefit  of  whose  separate  estate  his  contract  ap- 
pears to  have  been  made.  The  Court,  therefore,  reserves  that  point. 

Let  the  case  be  remanded  to  the  Circuit  Court,  for  further  pro- 
ceedings under  the  decree  as  now  modified. 

It  is  also  ordered  that  the  decree  be  modified  by  directing  the 
costs,  so  far  as  they  cannot  be  made  out  of  Paulling's  estate,  be 
paid  by  the  defendant,  Mrs.  Paulling. 
21 
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Ordered  that  the  decree,  in  all  respects  except  as  above  modi- 
fied, be  aflirmed. 

DuNKiN  and  Daboan,  CC.  concurred. 
Wabdlaw,  Gh.  absent  at  the  hearing. 
Decree  modified. 


John  Dougla9$  and  wife  et  al  ys.  BobeH  Brice  et  oL 

Negroes  pnrchased  bj  ft  eon  and  daughter,  wlio  resided  with  their  father  and 
managed  his  plantation  and  household  affairs  for  him,  held  to  be  adrancementa 
to  them  bj  the  father,  although  it  did  not  poeitirelj  i^pear  that  he  knew  that 
the  bills  of  sale  had  been  taken  in  their  names,  and  althou^  bj  a  w31  inef- 
fectuallj  attested,  he  had  attempted  to  bequeath  the  negroes  to  them. 

Where  a  parent  permits  a  son  to  purchase  in  his  own  name,  no  trust  results  to 
the  parent ;  the  presumption  is,  that  the  purchase  proceeded  from  natural  af- 
fection, and  was  intended  as  an  adrancement. 

Before  Wardlaw,  Ch.,  at  Fairfield,  Julyy  1851. 

Wardlatt,  Ch.  This  bill  is  for  an  account  and  settlement  of 
the  estate  of  William  Brice,  senior. 

William  Brice,  sen.,  died  in  May,  1849,  leaving  seven  children: 
Jane  Douglass,  Elizabeth  Stevenson,  James  C.  Brice,  John  Brice, 
William  Brice,  Robert  Brice  and  Jennet  Brice.  The  estate,  which 
indisputably  belonged  to  him  at  his  death,  consisted  of  a  planta- 
tion, twelve  slaves,  namely,  Henry,  Sarah,  Clarissa,  Lige,  Catha- 
rine, Charles,  big  Sam,  Ben,  Rachel,  little  Sam,  old  Fanny  aftd 
Darkay,  stock  of  the  plantation  and  household  furniture.  On 
March  24,  1843,  he  executed  an  instrument  purporting  to  be  his 
last  will  and  testament,  wherein  he  appointed  his  son,  William, 
and  his  nephew,  Walter  Brice,  executors  ;  devised  his  plantation 
to  his  son  Robert,  and  assumed  to  bequeath,  besides  the  slaves 
named  above  and  other  chattels,  fifteen  other  slaves,  namely, 
Norman  and  Winney,  to  his  daughter  Jennet ;  and  Bob,  Abbey 
and  fi^ve  children,  Martin  and  Rose  and  their  four  children,  to  his 
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son  Robert.  This  will  was  attested  by  three  witnesses,  one  of 
which  was  Walter  Brice,  named  therein  as  an  executor.  Walter 
Brice  renounced  his  executorship.  William,  jun.,  made  probate 
of  the  will  in  common  form,  qualified  as  executor,  and  proceeded 
in  the  administration  of  the  estate,  until  he  was  arrested  by  a 
decree  of  the  ordinary,  that  the  instrument  was  invalid  as  a  testa- 
ment, for  lack  of  due  attestation.  William  afterwards  resigned 
his  executorship,  and  Robert  receiyed  a  grant  of  the  administra- 
tion de  bonis  non. 

Our  cases  have  settled  that  such  attestation  of  a  will  as  waa 
made  of  the  instrument  before  us,  is  sufficient  as  to  devises  of 
land,  and  insufficient  as  to  bequests  of  personalty.  Taylor  vs. 
TayloTy  1  Rich.  531 ;  Henderson  vs.  Kennety  lb.  4T4 ;  Workman 
vs.  Dommicky  8  Strob.  589.  Robert  therefore  is  entitled  to  the 
plantation  by  devise.  The  personalty  of  which  the  testator  was 
possessed  must  be  distributed  equally  amongst  his  children,  with- 
out reference  to  advancements,  which  are  not  taken  into  the  ac- 
count where  the  intestacy  is  not  total.  Snelgrove  vs.  Snelgrove^ 
4  Des.  274 ;  Newman  vs.  WUhoume,  1  Hill  Ch.  11. 

The  plaintiffs  claim,  as  subject  to  distribution  amongst  the 
children  of  William  Brice,  not  only  the  estate  which  indisputably 
belonged  to  him  at  his  death,  but  lands,  slaves  and  other  chattels 
of  great  value,  which  the  defendants  hold  under  releases,  bills  of 
sale,  and  by  possession. 

YiThen  William  Brice  purchased  the  plantation  in  1824,  upon 
which  he  lived  at  the  time  of  his  death,  this  plantation  and  five  or 
six  slaves  constituted  the  bulk  of  his  estate.  His  daught^  Jane, 
and  his  son  James,  respectively,  married  about  1818,  left  the 
homestead  and  were  advanced  by  the  father,  as  he  afterwards  de- 
clared, to  the  full  extent  of  any  share  he  proposed  to  allow  to 
them  in  his  estate.  The  remaining  children  wrought  diligently 
and  successfully  in  the  affairs  of  the  family — ^the  sons  in  the  plan- 
tation, and  the  daughters  in  the  household  duties  ;  the  father  him- 
self being  of  infirm  health.  William,  jun.  and  John  had  the  prin- 
cipal management  and  direction  of  the  plantation^  selling  the 
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crops,  and  reoeiying  and  investing  the  proceeds,  nntil  January, 
1885,  when  having  purchased  plantations  and  slaves  fo]r  them- 
^Ives  with  some  of  the  proceeds  of  the  crop  of  the  home  plan- 
ttttdon,  they  withdrew  from  the  family,  and  managed  their  oim 
Inquisitions.  Afterwards  Rohert  managed  and  controlled  tlte 
out-door  concerns  of  the  family,  selling  the  crops  and  pvchasmg 
property  in  his  own  name  and  that  of  his  sister  Jennet,  until  hig 
father's  deatL  In  1842  Eohert  purchased  a  plantation  for  hioi- 
self,  and  worked  thereon,  in  his  exclusive  and  continued  posses^ 
sion,  most  of  the  slaves  claimed  hy  him,  although  he  still  retained 
the  superintendence  of  the  home  place>,  working  it  with  slaves 
claimed  hy  himself  and  Jennet,  as  well  as  those  of  his  father. 
Elizabeth  intermarried  with  Stevenson  about  1837^  received  an 
advancement  of  four  negroes  and  some  other  chattels,  aod  left  the 
homestead;  a,nd  Jennet  afterwards  had  the  exclusive  manag^aent 
of  the  domesdc  affairs  of  the  household* 

,  It  is  not  impi^rtant  to  state  with  fullness  and  precision  the  pvr- 
tjboulars  of  real  and  personal  estate  claimed  by  the  sons,  James, 
William  and  John,  for  it  is  clear  that  their  title  to  this  estate  is 
perfect  under  the  statute  of  limitations,  by  more  than  fourteen 
^eara  of  adverse  possession^  befoie  the  death  of  their  fath^, 
without  any  claim  whatever  on  the  part  of  the  father.  The  bill 
proceeds  upon  the  notion,  that  although  the  legal  title  to  this  es- 
tate by  conveyances  and  bills  of  sale  may  be  in  the  sons  r^speo- 
tiively,  yet  as  the  estate  was  acquired  from  the  means  of  the 
father — the  proceeds  of  his  plantation — ^a  trust  in  the  e&t^  so 
acquired,  result^  to  the»  father  and  to  his  heirs.  But  the  pre- 
sumptign  of  s^  trust  is  rebutted,  where  in  such  case  it  is  a  parent, 
who  purchases  'ua^  the  name  of  a  son,  or  which  is  tjie  same  thing 
allows  the  son  so  to  purchase ;  and  the  presumption  is  that  tke 
purchase  proceeds  from  the  motive  of  natural  affection  in  the  pa- 
rent, aad  is  intended  as  an  advancement  to  the  child.  Story  Eq. 
§  1202^3.  In  this  case  the  advancements  axe  not  to  be  brought 
into  hotch-pot)  as  the  father  died  testate  to  some  ext^:^ 
It  is  equally  cle^  that  9obQrt  Brice  is  protected  in  his  title  by 
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the  statute  of  limitations  to  so  many  of  the  slares  as  he  held  ih 
adverse  possession,  at  his  separate  plantation,  for  more  than  four 
years  before  his  father's  death.  His  title  to  this  separate  plan- 
tation— ^the  Rocky  Creek  place — ^is  neaarly  as  strong.  It  is  tm* 
that  he  did  not  have  adverse  possession  of  this  place  for  the  foH 
statutory  term  of  ten  years ;  but  he  purchased  and  settled  it  a 
year  or  more  before  the  execution  of  his  father's  will,  which 
makes  no  mention  of  it ;  and  we  do  not  hear  at  any  time  of  any 
daim  to  it  on  the  part  of  the  father.  It  is  plain  that  this  put- 
chase  was  made  with  the  consent  and  approbation  of  the  father, 
especially  when  we  consider  the  whole  course  of  his  advance* 
ments.  One  witness  testifies,  that  on  one  occasion,  several  years 
before  his  father's  death,  he  heard  Robert  Brice  say  that  we,  (af- 
terwards naming  his  father,  his  brothers,  John  and  William,  and 
himself,)  shall  make  100  bags  of  cotton  this  year ;  and  it  is  argued 
that  this  is  proof  of  Robert's  iadmission  that  they  worked  in  com- 
mon, and  that  he  had  no  separate  estate.  The  remark,  as  swotn 
to,  is  quite  too  equivocal  and  flimsy  to  authorize  the  deduction. 

Tfcfe  main  controversy  in  the  case  is,  whether  certain  slaves 
claimed  by  Robert  and  Jennet,  severally,  belonged  to  them  or  to 
their  father,  at  the  time  of  his  death.  Twelve  slaves,  which  hare 
been  already  named,  are  all  which  have  been  set  down  in  the  in^ 
ventory  as  belonging  to  the  father's  estate.  Fifteen  others,  also 
heretofore  named,  are  mentioned  in  ineflFectual  bequests  by  the 
father  to  Robert  and  Jennet,  respectively.  Of  these  fifteen^ 
Winny  had  been  sold ;  to  Bob,  Ibby  and  four  of  her  children^ 
Martin,  Rose  and  one  of  her  children,  a  good  title  had  been  ac- 
quired by  Robert  Brice's  adverse  s^arate  possession ;  three  of 
Rose's  children,  Ned,  Jim  and  Ann,  one  of  Ibby's  children,  Peter 
Page  and  Norman,  were  on  the  testator's  plantation  at  the  time 
of  his  deathk  Besides  these  five^  several  others  not  included  in 
the  appraisement,  were  also  at  the  testator's  plantation,  namely^ 
George,  little  Sarah,  Lydia  and  four  children,  Susannah  and  Sank 
8d,  Robert  and  Porter.  Robert  Brice  produces  bills  of  sale  to 
kimself,  dated  as  follows :  of  Rose,  February  8, 1884 ;  of  Bob, 
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April  4, 1885 ;  of  Ibby  and  two  cluldren,  August  18,  1886  ;  of 
George,  November  80,  1846.  Jennet  Brice  produces  three  bills 
of  sale  to  herself — one  of  Winnj  and  Norman,  dated  May  1, 
1888 ;  and  another  executed  by  J.  W.  Hudson,  March  22, 1847, 
and  the  third  for  little  Sarah.  These  bills  of  sale,  if  yalid,  con- 
vey all  the  slaves  in  controversy,  except  Martin,  who  is  held  by 
possession.  No  express  evidence  is  given  that  William  Brice, 
sen.,  had  notice  of  these  bills  of  sale  ;  but  I  am  entirely  satisfied 
from  all  the  circumstances  of  the  case  of  the  truth  of  the  statement 
in  the  answer,  ^rthat  these  bills  of  sale  were  executed  with  the 
full  knowledge  and  approbation  of  the  father."  Tlus  is  the  na- 
tural presumption  from  the  existence  of  the  papers  themselves ; 
for  fraud  cannot  be  snuffed  at  a  distance  where  the  breeze  is  not 
tainted.  The  hous  hold  of  this  old  man  was  remarkably  hanno- 
nious,  industrious,  frugal  and  thrifty ;  and  it  is  manifest  that  the 
father  and  children  proceeded  upon  the  principle  of  apportioning 
acquisitions  according  to  the  value  of  the  services  of  the  members 
of  a  community.  Murrel  vs.  Murrel,  2  Strob.  Eq.  148.  One 
witness  testifies  that  after  William  Brice  had  made  his  wife,  he 
said  ^^  those  of  his  children  who  had  married  and  gone  off  had 
got  their  full  share  of  his  property  at  that  time,  and  that  the 
boys  had  made  this  prq)erty  and  had  the  best  right  to  it.*' 
Another  witness  testifies,  that  "WiDiam  Brice  when  his  will 
was  being  drawn  up,  and  afterwards,  said  he  h^  given  his 
other  children  what  he  allowed  for  them,  and  that  the  boys  ought 
to  have  the  other  property  as  they  had  made  it."  Again :  the 
father,  by  acts  and  declarations,  recognized  the  title  of  some  of 
these  slaves  as  being  in  Robert  and  Jennet,  in  conformity  to  the 
bills  of  sale.  He  permitted  Bobert  to  establish  by  exclusivepos- 
session  title  to  Ibby  and  Rose,  the  mothers  of  most  of  the  slaves 
now  claimed  from  Robert ;  and  that  some  of  the  young  children 
of  these  mothers  were  kept  at  the  home  place,  probably  for  con- 
yenience  of  nurture,  is  a  circumstance  of  little  weight  in  the  con- 
trary scale.  It  is  further  proved  that  William  Brice  said,  "  Jen- 
net had  a  negro  woman,  Winny  and  two  children,  with  which  she 
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became  displeased,  and  directed  Robert  to  sell  them ;  and  that 
Robert  did  sell  them,  and  purchased  for  her  a  family  from  Mr. 
Hudson,  Julia  and  her  children."  Norman  is  in  the  same  bill  of 
sale  with  Winnj  to  Jennet.  Against  the  force  of  these  circum- 
stances the  fact  principally  argued  is,  that  William  Brice,  sen., 
undertook  to  bequeath  as  his  own,  some  of  these  slaves  to  his 
children,  Robert  and  Jennet.  But  it  is  quite  common  for  parents 
in  their  wills  to  devise  or  bequeath  in  terms  to  their  children,  es- 
tate that  had  been  in  fact  previously  given  as  an  advancement. 
Such  dispositions  are  intended  rather  to  magnify  the  extent  of 
the  donor's  bounty,  or  to  quiet  litigation  among  his  legatees,  than, 
to  assert  existing  title  in  the  subject  in  himself.  There  might  be 
something  in  the  argument,  if  the  testator  had  attempted  a  dif- 
ferent disposition  of  any  of  these  slaves  from  that  which  follows 
from  the  operation  of  the  bills  of  sale  ;  but  such  is  not  the  fact. 
When  we  add  to  this,  that  the  testator  attempted  to  cut  off  by  his 
will  each  of  the  plaintiffs  from  a  share  of  his  estate,  the  inference 
of  claim  by  the  testator  to  these  slaves  is  destroyed.  In  my  judg- 
ment the  plaintiffs  have  |ot  established  that  William  Brice,  sen.,  at 
the  time  of  his  death,  was  entitled  to  lands  and  chattels,  beyond 
what  is  conceded  by  the  defendants  to  be  his  estate.  The  crop  of 
1849,  as  the  testator  died  after  the  first  of  March,  must  be  ac- 
counted for,  according  to  the  agreement,  if  any  existed,  for  the 
division  of  the  proceeds  among  the  testator  and  his  children, 
Robert  and  Jennet;  otherwise,  according  to  the  amount  of  capital 
invested  and  of  labor  employed,  regarding  the  plantation  and  the 
twelve  negroes  appraised  as  belonging  to  testator.  The  testator's 
share  to  be  equally  divided  among  all  of  his  distributees. 

William  Brice,  executor,  and  Robert  Brice,  administrator,  must 
account  for  the  chattels  of  the  estate,  and  the  funds  by  them  respec- 
tively received.  It  seems  that  John  Brice  received  for  a  time  the 
avails  of  the  labor  of  Clarissa  and  her  children,  and  he  must  account 
to  the  representatives,  and  they  to  the  distributees  as  to  this  matter. 

If  an  order  for  the  sale  of  the  chattels  for  partition  be  neces- 
sary, it  may  be  applied  for. 
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It  i0  ordered  thai  this  opmion  Btand  for  a  decree ;  i^at  it  be 
referred  to  the  commissioner  to  take  the  acoonnts  upon  the  prin- 
ciples herein  indicated.  Costs  to  he  paid  from  the  intestate  pnV- 
perty  of  William  Brice,  senior. 

The  complaiijants  appealed,  on  the  following  grounds : 

1.  That  the  defendants  cannot  hold  any  property,  real  or  per- 
sonal, claimed  hy  them  under  the  statute  of  limitations,  inasmuch 
as  they  have  not  asked  for  protection  under  the  said  statute  by 
plea,  answer  or  otherwise. 

2.  That  William  Brice,  sen.,  being  the  proprietor  or  sole 
owner  of  the  land  and  negroes,  and  other  property  from  which  the 
crops  were  made,  was  the  sole  owner  of  the  crops  raised  on  his 
plantation,  and  of  their  proceeds  ;  and  was  the  sole  owner  of  all 
property  purchased  thereby ;  unless  the  defendants  had,  in  ex- 
press terms,  proved  a  gift ;  or  an  authority  so  to  invest  his  mon- 
ies, and  take  title  or  bills  of  sate  in  their  own  right ;  which  they 
failed  to  do. 

8.  That  the  evidence  does  not  show  that  William  Brice,  sen., 
had  ever  heard  or  known,  that  any  bill  rf  sale  was  Jield  by  any 
one  of  the  defendants  for  either  of  the  negroes  named  in  his  will, 
(of  date  March  24,  1848,)  ^nd  by  which  he  believed  he  had  law- 
fully Conveyed  said  negroes,  twenty-six  in  number,  as  his  own  pro- 
perty. The  complainants,  therefore,  submit  that  the  said  negroes 
tod  their  increase  were  rightfully  the  property  of  William  Brice, 
sen.,  at  his  death. 

4.  That  the  twelve  rugroes  in  the  possession  of  deceased  at  Ids 
death,  and  not  appraised  as  his  property,  to  wit :  Lydia,  Su- 
sannah, little  Sam,  Robert,  Porter  and  Norman,  claimed  by  Jen- 
net Brice ;  and  George,  little  Sarah,  Ned,  Jim,  Ann,  Peter  Page, 
claimed  by  defendant,  Robert  Brice,  of  right  belong  to  the  estate 
of  deceased ;  the  first  five  named,  and  also  George  and  little 
Sarah,  having  been  purchased  since  the  will  was  dated,  and  tbe 
remaining  five  negroes  having  been  included  in  the  will,  and  all 
living  on  the  plantation  of  the  deceased  as  his  property. 

5.  That  i;he  entire  crop  of  1849,  raised  on  his  pli^tation,  be^ 
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longed  to  the  deceased  and  Im  estate,  and  that  the  defendant^ 
Robert  Brice,  as  administratof ,  ought  to  be  required  to  account 
for  the  Bame. 

6.  That  the  defendaatB  are  bound  to  pay  the  costs  of  this  suit, 
for  the. reason  that  the  defendant,  Jdm  Brice,  claimed  and  took 
possession  after  the  death  as  his  property,  of  four  negroes,  now 
agreed  by  defendants  in  their  answer,  as  belonging  to  the  estate 
of  the  deceased,  to  wit :  Clarissa  and  her  children,  lige,  Gatha* 
rine  and  Charles ;  the  defendants,  William  Brice,  as  executor, 
and  afterwards  Bobert  Brice,  as  administrator,  having  acquiesced 
in  the  daim,  or  having  taken  no  steps  to  right  the  estate  ;  and  tho 
complainants  having  been  thereby  forced  to  bring  their  bill.  . 

Buchanan^  ffammoftdy  for  appellants. 
Oreffffy  McAlUey^  contra. 

Per  Curiam,  This  Court  perceives  no  error  in  the  decree  ap- 
pealed from.  It  is,  therefore,  ordered  that  the  same  be  affirmed, 
and  the  appeal  dismissed. 

Johnston,  Dunein,  Dab<}an  and  Wakdlaw,  CC,  concurring. 

Appeal  ^Himmed. 


It.  Zimmerman  and  wife  et  al.  vs.   Elizabeth  Wolfe  et  ah 

Kegroes  were  conTeyed  by  deed  <<to  J.  M.  dsfing  the  term  of  his  nfttiiral  M^ 
and  at  his  death  to  M.  M.,  his  wife,  and  the  heirs  of  h^  body,  and  in  the  evant 
of  the  said  M.  M.  departing  this  life,  without  children  living  at  her  death,  then 
the  said  negroes  to  go  to  the  said  J.  M.  during  his  life,  and  at  his  death  to  be 
divided  equally,  one  half  to  the  children  of  J.  C.  and  one  half  to  the  children 
of  E.  Z:'^Held,  that  the  limitation  oyer  to  Idie  children  of  J.  C.  a&dE.  Z.  was 
▼ajid. 

Before  DARaAN,  Ch.  at  Orangeburg^  Fehruaryy  1852. 

Dabgan,  Ch.     Conrad  Holman,  of  St.  Matthew's  Parish,  de- 
parted this  life  on  or  about  19th  August,  1316,  leaving  a  pers<mal 
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estate,  consisting  principally  of  negroes.  He  died  intestate,  and 
bis  son,  John  0.  Holman,  and  his  daughter,  Elizabeth,  who  aft^- 
wards  intermarried  with  Daniel  Zimmerman,  and  bis  danght^, 
Mary,  who  afterwards  intermarried  with  John  Murpb,  vere  his 
distributees.  On  the  8th  June,  1821,  the  parties,  viz :  the  son 
and  daughters  of  the  intestate,  with  their  husbands,  made  a  par^ 
tition  of  the  negroes  among  themselves,  by  a  tripartite  indenture, 
duly  executed,  by  the  terms  of  which  indenture  they  mutually 
agreed  to  receive  their  respective  shares,  subject  to  certain  con- 
tingent limitations  prescribed  therein.  The  part  of  said  deed, 
which  is  now  the  subject  of  consideration,  is  to  the  following 
effect :  It  transfers  certain  negroes,  who  are  specially  named,  and 
their  future  increase  to  John  Murph  and  Mary,  his  wife,  as  their 
share, — ^'  to  the  said  John  Murph,  during  the  term  of  his  natural 
Kfe,  ani  at  his  death  to  the  said  Mary  and  the  heirs  of  her  body, 
and  in  the  event  of  the  said  Mary  departing  this  life  without 
children  living  at  her  death,  then  the  said  negroes  to  go  to  the 
said  John  Murph  during  his  life,  and  at  his  death  to  be  divided 
equally,  one  half  to  the  children  of  the  said  John  C.  Holman, 
and  one  half,  to  the  children  of  the  said  Elizabeth  Zimmerman ; 
and  if  either  the  said  John  G.  or  the  said  Elizabeth  should  depart 
this  life  without  children  living  at  his  or  her  death,  then  the  said 
n^oes  to  go  to  the  children  of  the  other." 

John  Murph  departed  this  life  in  the  year  1844,  leaving  his 
wife,  the  said  Mary,  surviving  him ;  and  in  the  year  1848,  she 
departed  this  life  without  leavii^g  any  children  surviving  her,  and 
being  in  possession  of  the  negroes  at  the  time  of  her  death. 

John  C.  Holman  died  in  the  year  1889.  He  left  children  as 
follows:  Elizabeth  Holman,  who  has  intermarried  with  Russel 
Zimmerman,  and  a  son,  John  Holman.  These  are  the  complain- 
ants. He  also  left  a  daughter,  Catharine,  who  intermarried  with 
one  Wolfe,  and  has  died  leaving  two  children,  Elizabeth  and 
Catharine  Wolfe,  who  are  defendants. 

The  complainants  allege  that  Mary  Murph,  in  her  life  time, 
made  a  parol  gift  of  the  said  slaves  in  their  behalf,  acocmiipanied 
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by  delivery.  They  contend  that  she  had  a  right  to  make  such  a 
disposition  of  the  negroes,  as  according  to  their  construction  of 
the  deed,  her  estate  in  the  said  negroes  was  absolute  in  the  event 
she  survived  her  husband,  which  she  did.  They  fm-ther  charge 
that  they  have  heard  that  the  defendants  dispute  their  title  to  the 
negroes  under  said  parol  gift.  And  they  prefer  their  bill  to  quiet 
their  title  to  the  said  negroes,  as  against  the  claim  set  up  by  the 
defendants ;  and  for  a  partition,  if  it  should  be  decided  that  the 
defendants .  are  entitled  to  a  share  under  the  limitations  of  the 
deed. 

Daniel  Zimmerman  and  his  wife,  Elizabeth,  are  both  dead. — 
They  left  children,  who  also  would  be  interested  in  the  issues 
made  in  these  proceedings ;  but  in  answer  to  a  question  by  the 
Court,  "Why  were  they  not  made  parties?"  it  was  said  that 
Mrs.  Murph  in  her  life  time,  and  in  anticipation  of  her  death,  de- 
livered certain  of  the  negroes  to  the  children  of  Mrs.  Zimmerman, 
and  to  the  surviving  childen  of  John  G.  Holman,  (who  are  the 
complainants,)  the  negroes  mentioned  in  the  bill ;  and  that  both 
the  complainants  and  the  Holmans  agreed  to  receive  the  negroes 
delivered  to  them  in  her  life  time  as  their  interest  and  share  of 
the  negroes  limited  to  them  by  the  deed.  From  this  statement  it 
would  seem  that  the  Zimmermans  are  satisfied,  and  the  Holmans^ 
including  the  defendants,  are  also  satisfied,  so  far  as  regards  the 
partition  between  the  two  branches  of  the  family.  The  matter  to 
be  adjudged  is  whether  the  Holman  share  of  the  negro  property 
.  of  Mrs.  Murph  is  subject  to  further  partition,  so  that  one  third 
part  thereof  shall  be  assigned  to  the  defendants,  who  are  the  re- 
presentatives of  Catharine  Wolfe,  a  deceased  daughter  of  John 
C.  Holman. 

Whether  the  defendants  are  so  entitled  will  depend  upon  the 
construction  of  the  deed.  If  the  deed  had  conveyed  the  negroes  to 
John  Murph  during  his  life,  and  at  hi^  death  to  Mary  Murph  and 
the  heirs  of  her  body,  and  in, the  event  of  dying  without  children 
living  at  her  death,  then  over,  I  apprehend,  there  could  not  have 
been  a  doubt  as  to  the  validity  of  the  limitations ;  and  these  are 
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aubstantially  the  provisions  of  the  deed,  I  have  stated  them 
precisely  as  they  are,  wkh  the  e:coeptioR  of  the  life  estate  to  Joha 
Mxirph,  interposed  between  the  estate  ai  Mary  Murph  and  the 
Mmitations  in  favor  of  the  ulterior  retnainder^^an.  Bttt  tiie  life 
estate  given  to  John  Murph  m  that  connexion,  is  a  mere  repeti- 
tion. The  first  estate  conveyed  to  him  is  to  him  for  life>  ab80>> 
hitely  and  independently  of  his  surviving  or  of  his  not  surviving 
his  wife ;  and  the  repetition  of  the  grant  to  him  for  life,  in  &e 
subsequent  clause,  gives  him  neither  more  nc^  less  than  he  takeB 
by  the  first.  He  waa  to  have  a  life  ^tate  by  the  first  clause^ 
whether  he  or  she  were  the  survivor,  and  whether  she  left  chDd- 
ren  or  not.  If  she  died  before  her  husband,  widiout  leaving 
children  living  at  h^  death,  then  at  the  expiration  of  the  estate 
already  given  to  him  for  life,  the  limitation  oveirwas  to  take  eflfeck 
This,  I  think,  is  the  true  reading  of  the  deed,  so  far  $b  relates  to 
the  clause  in  question. 

If  Mrs.  Murph  had  left  children  surviving  her,  whether  diey 
would  have  been  entitled  to  take  as  purchasers,  I  am  not  undor 
Ae  necessity  of  deciding.  Such,  however,  I  think^  would  have 
been  the  result.  Under  the  expression,  ^^  the  heirs  of  her  body/^ 
the  estate  is  given  to  her  issue,  which,  if  the  descr^tion  had 
stopped  there,  would  have  been  too  indefinite,  and  would  hare 
fiuled  for  remoteness.  But  the  condition  which  follows,  vis :  that 
if  she  dies  without  children  living  at  her  death,  the  estate  was  to 
go  over  by  way  of  remainder  to  parsons  who,  if  they  took  at  aU^ 
must  take  within  the  period  prescribed  against  remoteness,  re- 
sects the  generality  and  vagueness  of  the  expression,  ^^  heirs  of 
her  body,"  and  makes  it  mean  those  very  children,  the  failure  of 
whom,  at  her  death,  would  cause  the  estate  to  go  over.  l%e  term 
^  heirs  of  her  body,"  thus  explained,  means  children  living  at  her 
death,  who  are  in  iinB  way  sufficiently  described  as  a  class,  €cnd  to 
whom,  without  resort  to  implication,  an  estate  is  directly  givai  as 
purchasers.  According  to  this  construction,  Mrs.  Murph  would 
m  no  event  have  taken  more  than  a  life  estate.  Under  iids  yie# 
of  the  case,  there  was  an  estate  to  John  Murph  for  Hfe,  remun* 
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der  to  Mary  Murph  for  life,  remaincler  to  her  children  living  at 
her  death  in  fee ;  uid  if  she  should  die  without  children  living  at 
her  death,  remainder  to  a  class  of  persons,  of  which  the  defend- 
ants constitute  a  portion.  Bat  the  right  of  the  defendants,  a^  I 
have  already  intimated,  does  not  depend  upon  a  construction 
which  would  make  Mrs.  Murph  take  a  life  estate,  with  remainder 
to  her  children  (if  she  left  any)  in  fee.  The  same  result  would 
follow,  if  it  was.  intended  that  she  should  take  a  fee,  provided  she 
left  children  surviving  her ;  for  in  that  case  it  would  have  been  a 
fee  defeasible  upon  the  event  of  her  dying  without  children  living 
at  her  death.  And  the  condition  ^;§r-^kaE}^^&ed^u)on  which  the 
estate  was  to  pass  away  from  hei^  .  ^^.tbi^  cpns^iction  should 
prevail,  then  there  was  an  estate  lo  John  Murph^  for  Me,  remain- 
der to  Mary  Murph  in  fee,  but  in%he^y«r|3hf^,  ^''w'd  ^^  with- 
out children  living  at  her  deathJ  remainder  to  th^  children  of 
John  C  Holman  and  of  Mary  Zimfi^^n^.  >t^T  ^^^ 

In  the  opinion  of  the  Court,  the  a(^{p^iijbgia>«^^titled  to  one 
third  part  of  the  negroes  described  in  the  bill,  and  to  an  account 
of  the  hire  and  profits  of  the  said  negroes,  from  the  death  of  Mary 
Murph.     And  it  is  so  decreed. 

It  is  further  ordered,  that  the  parties  to  these  preceeding  have 
leave  to  apply  at  the  foot  of  this  decree,  for  all  orders  necessary 
and  proper  to  carry  the  same  into  effect. 

The  complainants  appealed,  on  the  fbUowing  grounds : 

1.  Because  un^^r  a  proper  conslxuction  of  the^  deed  in  ques- 
ticm,  and  on  the  caae  as  made,  the  defendants  are  not  entitled  to 
one  third  part  of  the  negroes  described  in  the  bilL 

2.  Because  the  decree  is,  in  other  respeets,  erronemis  aud  con- 
trary to  law  and  equity. 

3.  Because  there  being  no  privity  between  complainants  and 
defendants^  and  the  slaves  having  been  given  to  complainatits  in 
the  life  time  of  Mrs.  Murph,  and  the  complainants  being  stake 
holders,  Ihey  should  not  be  charged,  with  hire  for  them. 

Keitt^  Whaleyy  for  appellants.  * 

■   >  contra. 
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Per  Ouriarju  This  Court  concurs  in  the  decree  of  the  Chan- 
cellor ;  and  it  is  ordered  that  the  same  be  affirmed,  and  the  appeal 
dismissed. 

Johnston,  Dunkin,  Dargan  and  Wardlaw,  CC,  concurring. 

Appeal  dismissed. 


Ckesley  2).  Evans  and  wife  et  al.  vs.  WiUiam  Uvans, 

Testator  directed  his  slares  and  other  property  to  be  divided  bj  freeholders,  to  be 
chosen  by  his  executors,  into  lots — ^that  each  one  of  his  children  should  draw 
one  lot  and  hold  the  same  for  life,  with  remainder  to  his  or  her  issue :  In 
making  the  lots,  the  freeholders  inadvertentlj  put  a  female  sUtc  into  one  lot, 
and  her  infant  child  into  another ;  the  legatee  who  drew  the  mother  agreed,  at 
the  time  and  before  the  aUotment  and  diyision  was  complete,  to  take  the  cluM 
and  give  the  legatee  who  had  drawn  it  his  note  for  $100 — the  amount  at  which 
it  had  been  appraised-^which  was  accordingly  done :  Held,  upon  the  evidence, 
that  the  child  passed,  in  the  division,  to  the  legatee  who  drew  the  mother,  and 
that  the  $100  was  paid  for  equality  of  partition,  and  not  as  purchase  money 
for  the  child. 

Before  Johnston,  Ch.,  at  Marimy  Fehruary^  1851. 

Johnston,  Ch.  This  suit  relates  to  a  part  of  the  estate  of 
General  Godbold,  late  of*  Marion  district. 

His  will  was  executed  the  17th  day  of  May,,  1825,  and  he  died 
in  the  same  year.  Throwing  out  immaterial  facts,  the  circum- 
stances of  the  case  may  be  briefly  stated  as  follows  : 

He  left  six  children — Hugh,  Charles,  John,  Elizabeth,  Sarah 
and  Mary.  Charles  died  intestate  and  without  issue,  in  1827, 
and  before  the  division  of  the  estate  hereinafter  to  be  stated. 
Sarah  married  the  defendant,  William  Evans.  Elizabeth  married 
first,  John  Haselden,  and  afterwards  David  Monroe,  and  died  in 
1844,  leaving  the  plaintifis,  the  issue  of  her  two  marriages,  sur- 
viving her. 

Tho  testator's  will  directed  his  executor  to  keep  his  lands  and 
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negroes  together  as  a  planting  establishment  until  the  1st  January, 
1830 ;  subject  to  this,  the  following  provisions  are  found  in  the  will. 

1.  ^^  That  mj  lands  be  divided  into  six  equal  parts,  as  near  as  , 
can  be  done,  by  not  less  than  three  respectable  freeholders,  chosen 
by  my  executor.  After  being  so  divided,  the  tracts  or  divisions 
to  be  numbered  and  put  into  a  box  or  hat  and  drawn  out  by  a 
child  not  exceeding  ten  years  old,  beginning  with  the  number 
first  drawn  for  the  oldest  heir,  my  son,  Hugh  Godbold  ;  No.  2, 
for  my  son,  Charles  F.  Grodbold ;  No.  3,  for  my  son,  John  M. 
Godbold ;  No.  4,  for  my  daughter,  Elizabeth  Godbold ;  No.  5, 
for  my  daughter,  Sarah  Ann  Godbold ;  No.  6,  for  my  daughter, 
Mary  Godbold." 

2.  "  The  negroes,  stock,"  &c.,  to  be  divided,  as  the  land,  by 
numbers. 

8.  "  All  the  property  I  have  loaned,"  (there  are  other  clauses 
giving  the  above  property  in  the  form  of  a  loan  to  his  children,) 
"  to  my  sons  and  daughters,  before  mentioned,  after  he,  she  or 
they  depart  this  life,  shall  go  to  the  lawful  issue  of  their  bodies; 
and  if  either  of  my  children  shall  depart  this  life  leaving  no  law- 
ful issue  of  their  body,  then  the  whole  of  that  part  of  my  estate 
allotted  to  him,  her  or  them,  should  be  equally  divided  among  my 
surviving  heirs." 

When  the  period  of  division  arrived,  there  were  still  large  debts 
of  the  testator  remaining  unsatisfied,  and  the  executor  would  not 
consent  to  the  division  unless  these  were  provided  for,  and  himself 
secured  from  the  consequences  of  assenting  to  the  legacies.  An 
instrument  was  therefore  drawn  up  and  subscribed  by  the  parties, 
by  which  each  of  the  legatees  was  to  take  the  property  to  be  as- 
signed to  him,  with  the  burden  of  paying  oflF  a  specified  portion 
of  the  debts ;  and  it  was  stipulated  that  the  executor  should  have 
power  to  subject  the  share  of  each  legatee,  in  his,  (the  legatee's) 
hands,  for  the  payment  of  the  demands  against  the  estate,  and 
that  no  legatee  should  be  regarded  as  having  such  title  to  his 
share  as  would  authorize  him  to  dispose  of  it  even  towards  paying 
these  demands,  unless  the  price  was  so  applied,  and  the  executor 
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was  satisfied  with  the  sum  raised  by  the  sale.  Upon  this  agree» 
ment  the  freeholders  were  called  in  hj  the  executor,  appraised  die 
property,  and  threw  it  into  lots.  Charles  Godbold,  one  of  the 
legatees,  being  dead,  no  share  was  distinctly  made  np  for  him ; 
but  the  property  was  thrown  into  fiye  instead  of  six  lots. 

In  doing  this,  by  some  inadrertence  a  little  female  negro  child, 
by  the  name  of  Sena,  then  of  such  tender  age  as  to  render  it 
improper  to  take  it  from  its  mother,  was  put  into  one  lot  and  its 
mother  in  anollier.  The  child  had  been  valued  at  one  hundred 
dollars.  The  lot,  including  the  mother,  was  drawn  by  Sarah, 
(Mrs.  Evans,)  and  that  including  the  child  by  Eliflabeth,  (A&s. 
Haselden.)  Evans  and  Haselden  were  present ;  and  as  soea  as 
Haselden  was  informed  of  the  fact  that  the  child  had  fallen  to 
him,  disconnected  from  its  mother,  he  remonstrated.  This  seems 
to  have  been  before  Sarah's  lot  was  drawn,  and  while  it  was  un- 
certain to  whom  the  mother  would  fall.  He  said  that  he  would 
not  ti^e  the  child  home ;  that  if  whoever  drew  the  mother  would 
take  it  at  the  appraisement,  he  might,  and  if  he  would  not,  he 
would  give  it  to  him.  There  was  a  general  concurrence  of  the 
appraisers,  the  executor  and  every  person  present,  that  the  child 
and  mother  should  go  together ;  and  Mrs.  Evans  having  drawn 
the  mother,  it  was,  at  the  executor's  suggestion,  and  with  the  i^ 
praisers'  approval,  (and,  a&  one  of  them  testifies,  before  the  pro- 
cess of  allotment  and  and  division  was  complete,)  arranged  that 
Evans  should  take  the  child  along  with  its  mother  at  its  appraise- 
ment. He  gave  his  note  to  Haselden  for  the  amount.  How  <» 
when  he  paid  the  note  does  not  appear ;  but  be  this  as  it  may,  the 
division  was  completed,  and  the  parties  received  the  property  ae- 
oordingly,  of  which  they  have  retuned  the  possession. 

The  share  assigned  to  each  of  the  five  children  on  Ihis  division 
was  of  the  average  value  of  about  $1,400,  (subject  to  a  propor- 
tionate share  of  the  estate's  debts  still  due,  which  was  consider^ 
able,  and  to  over  advances  made  by  the  executor,  amounting  te 
over  $800,)  one-sixth  of  the  property  thus  asmgned,  it  inll  be 
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remembered,  consisted  of  the  share  of  Charles  Godbold,  which 
was  thrown  in  with  the  others. 

Upon  the  death  of  EKsabeth,  the  original  share  given  to  her 
under  the  will,  (aocording  to  the  cases  on  Bell's  will,)  were  rested 
in  her  children,  who  snrviyed  her,  and  who  are  the  plaintifib  in 
this  case,  most  of  whom  are  minors  now,  and  all  of  them  until 
lately. 

The  bill  is  to  have  Sena  and  her  children,  (for  she  is  now  grown 
and  has  several  children,  mentioned  in  the  pleadings,)  delivered 
to  the  plaintifi  bj  defendant,  Evans,  with  an  acconnt  of  the 
profits  since  their  mother's  death  ;  and  the  ground  taken  is,  that 
upon  the  drawing  of  the  lot  in  which  Sena  was  included,  by  their 
mother,  she  became  vested  in  their  mother,  subject  to  the  limita- 
.  tions  of  the  will,  and  that  their  &ther  was  incompetent  to  dispose 
of  her  to  Evans. 

This  is  the  case  for  decision.  I  do  not  think  I  have  omitted 
any  material  circumstance.  If  I  have  inadvertently  done  so  my 
notes  of  evidence  and  the  pleadings  are  open  for  my  correction. 
I  shall  decide  this  case  upon  a  single  ground. 
It  is  very  clear  that  if  the  slave  vested  in  Mrs.  Haselden,  it 
Tested  subject  to  the  debts  of  the  estate,  which  bore  a  proportion 
to  Mrs.  Haselden's  whole  lot  greater  than  the  value  of  this  child; 
and  it  vested  also  subject  to  alienation  for  estate  debts  with  the 
concurrence  of  the  executor,  which  in  this  case  took  place.  The 
assent  of  die  executor,  which  was  necessary  to  the  vesting  of  the 
legacy,  was  given  only  on  these  conditions ;  and  upon  these  con- 
ditions the  legacy  was  received. 

It  is  also  clear  that  in  the  lot  of  Mrs.  Haselden  was  included 
her  proportion  of  the  share  of  her  deceased  brother,  Charles,  to 
which  share  no  limitations  were  annexed  by  the  will  beyond  the 
simple  limitation  over  to  Mrs.  Haselden  and  her  brothers  and 
sisters.  Her  proportion  therefore  was  her  absolute  property,  and 
subject  to  the  diiqH)6al  of  her  husband.  Who  will  say,  at  this 
distance  of  time,  that  Sena  did  not  represent  Ae  proportion  re- 
ceived of  Charles'  share?    But  the  ground  upon  which  I  put  the 
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tmmj  {fihsJKiwt  forms  irer«  gone  thr^mgli,)  is  thu^  Sena  Bdver  mm 
really  included  in  the  share  finally  allotted  And  ass^Aed  to  Miia. 
Haselden* 

The  case  is  analogous  to  the  diyisicm  of  Bidiard  SlMmq^ii'^i 
oetate,  wluch  ciuae  up  before  us  sereral  ye«ro  ago,  from  Spar*- 
tanbnrg. 

The  negro  in  question  was  appraised,  and  in  the  first  inslanoe 
|>laoed  in  lot  No.  4,  but,  (says  GoL  Harllee,  die  execKter,  who 
was  ^auunined  as  a  witness,)  the  allotments  were  modified  by  the 
^ansfer  of  Sena  to  lot  No.  6.  This  modification  was  made  at  the 
instance  of  all  the  legatees,  particularly  Mrs.  Haselden,  and  with 
4he  assent  of  the  oommisBioners  or  irecfholders  who  mftdo  Ae 
division ;  and  this  was  done  before  the  division  was  completed. 
4£r.  Sttgh  Godbold,  another  iritmess  'and  one  of  1^  le^tees^-eea* 
curs  in  this  statement,  and  says  he  considered  this  triemsfer,  both 
^tben  and  now,  as  nra<di  a  part  of  the  diyision  as  any  other. 

The  drawii^  of  Uiis  lot  preceded  the  transf^,  and  it  is  sup- 
^sed  that  the  property  vested  eo  in$tanti  upon  that  drawing. 
The  lot  was  dictaited  and  ad^ted  net  for  the  purpose  of  ve^ng 
4he  property,  l>iit  for  the  mere  .purpose  of  giving  satisfactory  eri- 
•denoe  of  impartiality.  It  was  competent  for  any  par^  to  waiwe 
it  so  far  as  hiiaself  was  concerned,  and  certainly  it  was  compe- 
tent fwr  all  the  parties  together.  It  was  not  the  allotoient,  nor 
4iren  the  division  which  vested  tiw  legacy.  That  depended  alone 
^tSpcfOi  the  assent  of  the  executor,  and  tiiat  was  given  to  tiie  lots^ui 
modified. 

It  is  objected,  however,  that  upcm  this  view  Evue  otred  ^00 
cfoar  equality  <^  partition ;  that  the  limitations  of  Hhe  wiU  applied 
to  that  sum  no  less  than  the  specific  prop<»1y ;  and  that  Evaas 
laust  make  it  good  to  Mrs.  Haselden's  childr«i.  The  Miswer  to 
"that  is,  that  tiie  bill  miJces  no  suob  claim  ;  nor  does  it  arise  inoi- 
^dentally  to  the-daims  made  in  the  bill. 

Another  attswer  is,  that  there  is  nothing  in  the  will  to  ferlad 
Mrs.  Haselden  c^  her  husband,  (to  whom  the  use  of  the  properly 
^as  given,)  irom  receiving  and  using  thsB  money ;  that  it  was  corn- 
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petont  Ur  Svms  to  pafjr  it  to  them ;  wd  that  th^  time  vUfik  .)m 
elapsed  raises  the  presumptum  that  he  did  paj  it  Xf  iJrny  wa^tod 
it  and  defeated  the  remainder  of  their  children,  the  children  vxxvsji 
look  to  them. 

I  mii£^  dismiss  the  bill ;  and  it  is  ordered  that  the  same  be  dis- 
missed. 

1Fbe  complainants  i^ealed,  on  tiie  &Iloinng  gr^uMbi : 

1.  Beoai»e  ^e  uiffwer  of  defenduit  drawn  bj  ^  ^eevtoCy 
admitted  the  division  ^  the  estate  of  Thcmias  Godbold,  as  charged 
in  the  bill  of  complainant,  and  alleges  that  the  negro  in  question 
was  bought  by  the  defendant  from  John  Haselden,  the  father  of 
complainants,  to  whom  she  was  allotted  by  the  commissioners  in 
partition,  with  the  assent  of  the  executor. 

2.  Because  the  return  and  certificate  of  the  commissioners  who 
were  selected  -to  divide  ihe  estate  under  the  dir^tiom  of  the  will, 
were  conclusive  as  to  said  partition,  and  his  Honor  erred  in  ad- 
mitting or  allowing  parol  evidence  to  alter  or  contradict  it. 

S.  Because  there  was  no  evidence  ^at  the  negro  Sena  was  al- 
lotted to  any  other  person  except  to  Mrs.  Haselden,  the -mother 
of  complainants  ;  and  it  is  submitted  that  such  allotment  vested 
the  property  in  her  for  life,  and  in  her  children  at  her  death,  and 
that  no  act  of  her  husband,  or  of  her  executor,  ^ter  such  allotment 
had  t^en  place,  could  divest  either  her  or  her  diildren,  provided 
Ae  debts  were  paid  as  agreed  upon  with  the  executor. 

4.  Because  it  was  proved  that  no  port  of  the  purchase  money 
of  Sena  was  applied  to  the  debts  of  the  estate ;  but,  on  the  other 
hand,  Jdin  Haselden  sold  more  of  "the  property  allotted  to  his 
^fe  than  would  extinguish  his  p<Nrtion  of  the  debts  of  the  eatate, 
-and  his  wife's  share  of  the  estate  of  G.  F.  Qodbold,  the  deeeMod 
1>rother ;  and  it  is  incosted  that  the  defendant  being  apurebas^ 

■  with  notice,  is  bound  to  account  «nd  speoifieally  deliver  the  pro- 
perty in  question  in  the  «ame  manner  that  Haselden  would  if 
Kving. 

5.  Because,  according  to  ihe  jMroof  the  property  of  the  negno 
in  question  was  vested  in  oomjribinants'  moth^,  act^die  dkoslmiGv 
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life,  and  no  act  of  the  parties  was  established  which  conld  legallj 
deprive  complainants  of  their  rights  in  remainder  thereto  of  a 
specific  delivery  and  account  prayed  for  in  the  bill. 

Harlleey  for  appellants. 
Dudlet/y  contra. 

Per  Cfuriam.    This  Court  concurs  in  the  circnit  decree ;  and  it 
is  ordered  that  the  same  be  affirmed,  and  the  appeal  dismissed. 
Johnston,  Ditnkin,  Dabqan  and  Wakdlaw,  CO.,  concnrring. 
Appeal  dismmed. 


Q-eorge  Orim  and  wife  et  oL  vs.  Wm.  Knette  et  al. 

T«8tator  d6cl*red,  <*it  is  mj  will  and  deaire  that  the  rest  and  remainder  of  mj 
estate  be  diyided  into  eqnal  shares  among  mj  brother,  Jacob  Patterson,  and 
Anthony  Patterson's  lawftil  children,  and  that  mj  brothers,  Jacob  and  Anthonj, 
haye  the  use  of  their  ehUdnn's  portion,  or  part,  dnring  their  natural  Utos,  and 
at  their  death  to  their  children  forever/'  At  the  death  of  testator  Jacob  had 
flight  children  liring,  and  Anthony  had  three ;  and  Anthony  had  nine  childrea 
bom  afterwards :  Held,  that  Jacob  and  Anthony  were  each  entitled  to  take  one 
moiety  of  the  estate  for  life ;  and  that  at  Anthony's  death  all  his  children,  as 
well  tiiose  bora  after  the  death  of  testator,  as  those  bom  before,  were  entitled 
to  his  moiety  as  r«mainder-men« 

Before  Daroan,  Ch.  at  Orangeburg^  February y  1852. 

Dabqan,  Gh.  John  Patterson,  of  Edisto  Island,  died  in  the 
month  of  January,  A.  D.  1818.  He  left,  in  foil  force  and  dnlj 
executed,  his  last  will  and  testament,  bearing  date  the  Slst  De- 
cember, 1817.  William  Seabrook,  William  Edings  and  Ephraia 
Mikell,  were  appointed  by  the  testator  as  the  executors  of  his 
will,  and  the  said  will  having  been  admitted  to  probate,  the  exe- 
cutors took  upon  themselves  the  burthen  and  execution  thereof. 
After  bequeathing  several  specific  legacies,  (not  necessary  to  be 
"particularly  alluded  to,)  the  testator  proceeds  to  declare  as  fbl- 
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lows :  ^^  It  is  my  will  and  desire,  that  the  rest  and  remainder  of 
my  estate  be  divided  into  equal  shares  among^my  brother,  Jacob 
Patterson,  and  Anthony  Patterson's  lawful  children,  and  that  my 
brothers,  Jacob  and  Anthony,  have  the  use  of  their  children's 
portion,  or  part,  daring  their  natural  lives,  and  at  their  death  ta 
their  children  forever." 

At  the  time  of  the  testator's  death  (and  of  the  said  sale,)  Jacob 
Patterson  had  eight  children,  (not  necessary  to  be  described,)  and 
Anthony  Patterson  had  three  children.  The  children  of  the  said 
Anthony  Patterson,  who  were  Uving  at  the  death  of  the  testator, 
and  the  representatives  of  those  since  dead,  are  as  follows :  Mar«^ 
garet,  his  daughter,  who  has  intermarried  with  George  Crim ; 
George  C.  Patterson,  a  son,  who,  according  to  the  statement  of 
the  bUl,  left  the  State  12  or  13  years  ago,  and  not  having  since 
1>een  heard  from,  is  supposed  to  be  dead ;  and  Mary,  a  daughter, 
who  intermarried  with  Amos  Harris,  and  who  died  on  the  25th  of 
February,  1844,  leaving  her  husband,  the  said  Amos  Harris,  and 
her  children,  Daniel  Harris,  Ellen  Harris  and  Jane  Harris,  her 
heirs  at  law  and  distributees.  After  the  death  of  John  Patterson, 
(the  testator,)  Anthony  Patterson  had  one  other  child  by  his  first 
marriage,  namely,  Eliza  Wactor,  who  is  now  a  widow.  After  the 
death  of  his  first  wife,  Anthony  Patterson  formed  a  second  mar« 
riage,  by  which  he  had  eight  children,  namely,  Eachael  0.,  wife 
of  James  Wimbish,  (now  residing  in  Virginia,)  Barbara  S.,  wife 
of  John  Lucas,  Leah  E.,  wife  of  William  Cleckley,  Sarah  C.  Pat- 
terson, Jane  Patterson,  Donald  Patterson,  Jerome  Patterson  and 
Susannah  Patterson.  These  children,  with  his  second  wife,  Eliza- 
"both  Patterson,  all  survived  the  said  Anthony  Patterson. 

The  slaves  purchased  by  Anthony  Patterson  at  the  sale  of  the 
estate  of  John  Patterson,  (or  rather  the  survivors  thereof,)  and 
the  natural  increase  of  the  stock  are  at  the  present  time,  seven- 
teen in  number,  namely :  Sarah,  Isaac,  John,  Moses,  Mary,  Bet- 
sy, Joe,  Sinda,  Sealy,  Sampson,  Sylvester,  Adam,  William,  George, 
Aaron,  David  and  Rachael.  These  slaves  were  in  the  possession 
of  Anthony  Patterson  at  the  time  of  his  death,  which  occurred 
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6n  th«  dlst  Mfty,  1850.  Besides  these,  he  had  a/t  Ifie  time  ef  hte 
jeskth,  tvfor  other  slaves  of  a  ditfbrent  stock,  namely :  Eleanor  and 
Stephen,  and  some  other  personal  property.  The  said  Anthony 
Patterson  having  died  intestate,  one  WiHiain  Knotty  has  sued  ortt 
letters  of  administration  of  the  intestate's  estate,  and  1m»  pos- 
sessed himself  thereof,  as  well  of  the  negroes  derived  by  his^  A- 
testate  from  the  sale  of  John  Patterson's  estate,  as  those  derrred 
tyhim  from  anothefr  sonrce. 

The  complainants  are  George  Crim  and  Margaret,  his  tiife, 
Amos  Harris,  Daniel  P.  Harris,  Ellen  Harris  and  Jane  Barris. 
The  defendants  are  WHKam  Knotts,  the  administrsl/tor,  Eliza  P. 
Wactor,  a  daughter  of  Anthony  Patterson  by  his  first  wife,  George 
C.  Patterson,  a  son  by  his  first  wife,  (who  is  absent  and  stqypoeed 
to  be  dead,)  and  all  his  aforesaid  children  by  his  second  mamage. 

The  complainants  contend  that  they,  with  George  C.  Patterson, 
ftre  entitled  to  the  whole  of  the  legacy  given  by  John  Patterson's 
WiH  to  Anthony  Patterson's  children,  to  the  exclusion  of  the  po9i 
natalj  or  those  bom  after  the  testator,  and  after  his  wiH  took  effect. 

The  general  rule  is,  that  a  bequest  to  children  as  a  dass,  em^ 
braces  only  the  children  who  arc  in  existence  at  the  testator'i 
death.  If  the  period  of  distribution  be  postponed,  all  who  (xn 
bring  thetnselves  within  the  description  of  the  time  appointed  for 
the  distribution,  will  be  entitled,  whether  the  time  be  a  fixed  date 
or  Contingent  upon  some  future  event.  If  the  bequest  be  indefi- 
nite ad  to  the  time  for  the  partition  and  the  enjoyment  of  the 
legacy,  the  general  rule  will  prevail,  and  the  children  in  es9e  at 
the  death  of  the  testator,  will  take  to  the  e^tclusion  of  the  po$i 
natal. 

If  an  estate  be  given  to  one  for  life,  and  after  his  death  to  his 
ehildren,  all  the  children  will  be  entitled  to  take  the  pott  natal  aa 
i^ell  as  the  ante  natal.  The  same  result  would  follow,  if  an  es- 
tate was  given  to  one  for  life,  with  remainder  to  children  of  another 
person.  The  interposition  of  the  life  estate  has  the  effect  of  post- 
poning the  partition,  and  thus  lets  in  aU  the  children  equally. 
This,  I  mean  to  say,  irould  be  the  construction,  unless  there  were 
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Other  mamfestatione  of  the  testator's  inteBtioa  expressed  in  the 
eoBiexty  or  arising  hy  implication. 

On  behalf  of  the  post  ruxtaiy  it  is  contended,  that  Jacob  Pat- 
terson and  Anthony  Patterson  had  a  lifb  estate  respectively  m 
Ae  property  given  to  them  by  John  Patterson's  wil^  which  post- 
poned the  period  of  distribution  to  the  death  of  the  tenants  fbr 
Hfe,  and  thns  let  in  all  the  children,  accordmg  to  the  doctrine  so 
wen  settled.  The  argnment  is  specioHa,  but  there  are  oironm- 
Btances  which.  f(Mrbid  s«ch  a  construction. 

I  lay  no  great  stress  on  the  &ct,  that  the  will  in  f(Mrm  gives  the 
estate  directly  to  the  children,  and  then  provides  that  the  parents, 
(the  testator's  brothers,)  should  ^^  have  the  use  of  their  chiMrens^ 
portions  or  shares,  during  their  natural  lives,  and  affeer  th^  death 
to  their  children  forever."  Substantially,  the  wiB  may  be  re- 
garded as  giving  to  Jacob  and  Anthony  Patterson  an  estate  for 
Hfe,  respectively,  in  their  ehildrens'  portions,  with  remainder  te 
their  children. 

^  The  rest  and  remainder  **  of  the  estate  is  given  to  the  childr 
ren  of  Jacob  and  Anthony  Patterson.  In  what  proportions  da 
tlie  children  of  the  two  brothers  take  ?  Do  they  take  per  stirpes 
or  pe^  capita  f  In  my  opinion,  the  solution  of  thfe  question  w31 
hAve  an  important  bearing  on  the  construction  of  the  will  as  to 
the  issue  now  be&re  us.  The  testator  declares  it  to  be  his  wiB 
tbat  the  rest  UEid  remainder  of  his  estate  shall  be  dmded  in  equal 
$Jutres  among  his  brother  Jacob  and  Anthony  Patterson's  lawful 
ohildren ;  and  that  his  brothers,  Jacob  and  Anthony  Patterson, 
have  the  use  of  their  childrens'  portions  or  shares  during  their 
natural  Hves,  and  at  their  ^death  to  their  children  forever. 

I  take  it  to  be  very  clear,  that  the  children  of  Jacob  and  An- 
thony Patterson  took  per  capita.  "  Where  a  gift  is  to  several 
persons,  whether  it  be  to  the  children  of  A.  and  B.)  or  to  the 
children  of  A.  and  the  children  of  B.,  they  take  per  capita  and 
not  per  itirpeB**^  2  Jarm.  on  Wills  III. ;  Wedd  vs.  Bradbury^ 
2  Vem.  T05;  Lady  Lincoln  vs.  Pelham^  10  Vee.  166 ;  Barnes 
vs.  PofeA,  8  Ves.  604 ;  ex  parte  Leith,  1  Hill  Oh.  168. 


Digitized  by 


Google 


844  APPEALS  IN  EQUITY. 

Crim  v$,  KnotU. 

Jacob  Patterson  had  eight  children,  and  Anthony  Patterson 
had  three  children  at  the  death  of  the  testator.  He  gave  to  each 
of  his  brothers  the  use  of  his  childrens'  portion  or  share  during 
ids  life.  He  therefore  designed  a  partition  per  capnta  among  the 
children  of  his  brothers  who  were  living  at  his  death.  How 
otherwise  could  his  brothers  have  the  use  of  their  childrens'  por- 
tions or  shares  during  their  lives  ?  An  instant  division  was  ne- 
cessary to  the  enjoyment  of  their  life  estate  or  interest ;  for  it 
could  not  be  known  what  their  childrens'  shares  or  portions  were 
without  such  division.  It  is  obvious  also,  that  if  a  distribution 
then  took  place,  only  the  existing  children  could  participate  in 
the  division.  The  three  children  of  Anthony  Patterson  were  en- 
titled per  capita  to  three  shares,  and  the  eight  children  of  Jacob 
Patterson  to  a  corresponding  number  of  shares.  Upon  this  prin- 
ciple a  partition  was  actually  made  of  the  property  embraced  in 
the  residuary  clause,  among  the  children  of  Jacob  and  Anthony 
Patterson,  by  a  decree  of  the  Court  of  Equity  in  the  year  1818; 
and  Jacob  and  Anthony  Patterson  have,  since  that  time,  had  the 
possession  and  enjoyment  of  their  portions  respectively. 

It  may  be  asked,  why  not  now  let  in  the  post  natal  in  a  distri- 
bution of  the  part,  which,  in  the  partition  already  legally  made, 
has  been  assigned  to  the  children  of  Anthony  Patterson  ?  Why 
not  do  this,  as  the  period  of  their  enjoyment,  and  for  a  division 
among  themselves,  has  just  arrived  ?  Why  not  let  them  in,  aa 
they  can  now  bring  themselves  within  the  description  of  children? 
X  do  not  think  that  there  is  any  thing  to  be  inferred  from  the 
will,  that  the  testator  had  in  contemplation  two  periods  of  distri- 
bution as  affecting  the  rights  of  the  parties  who  were  to  take.  To 
let  in  the  i^r-bom  children  of  Anthony  Patterson,  in  the  dis- 
tribution of  the  three  shares  (out  of  eleven,)  which  the  ante  natal 
drew  in  the  per  capita  division  with  the  children  of  Jacob  Pat- 
terson, would  violate  the  manifest  and  declared  intention  of  the 
testator.  He  said  that  the  property  should  be  equally  divided 
amongst  the  children  of  Jacob  and  Anthony  Patterson.  How 
can  it  be  an  equal  division,  if  after  eight-elevenths  have  been  tak^ 
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off  by  the  children  of  Jacob  Patterson^  the  three-elevenths  as- 
signed in  the  division  to  the  children  of  Anthony  Patterson,  should 
again  be  subdivided  into  twelve  shares,  corresponding  to  the  num- 
ber of  Anthony  Patterson's  children-  The  shares  which  his  three 
oldest  children  took  in  the  division,  they  took  as  legatees  under 
the  description  of  children^  and  they  took  in  their  own  right.  If 
there  is  any  thing  certain  in  the  will,  it  is  that  those  who  were  to 
take  at  all  were  to  take  in  equal  shares.  It  seems  to  me  but 
little  short  of  an  absurdity  to  say  that  when  they,  in  pursuance 
of  the  terms  of  the  will,  and  coming  in  under  the  description  of 
^^  children,"  took  three  shares  out  of  eleven,  which  were  then 
equal  shares,  and  all  they  were  entitled  to  receive,  now  they  should 
be  compelled  to  make  partition  with  the  after-bom  children  of 
Anthony  Patterson,  who  were  not  then  in  eiscy  and  not  entitled  to 
draw  any  shares.  If  such  a  construction  were  to  prevail,  it  is 
clear  that  the  whole  estate  must  be  brought  together,  as  well  that 
which  was  assigned  to  Jacob  Patterson's  children,  as  that  which 
was  assigned  to  Anthony  Patterson's  children,  and  a  division 
made  equally  among  all.  Jacob  Patterson,  however,  has  long 
since  gone  to  the  West,  and  carried  with  him  his  children  and 
their  property.  It  is  not  known  to  the  Court  whether  he  is  living 
or  dead.  If  living,  he  has  still  a  life  estate  in  his  childrens'  por- 
tion of  the  testator's  estate.  And  were  he  now  within  the  juris- 
diction of  the  Court,  the  claim  could  now  be  made,  (that  is,  m 
his  life  time,)  for  an  equal  division  of  all  the  testator's  residuary 
astate  among  all  his  nephews  and  nieces,  the  post  natal  as  well 
%s  the  ante  natal.  The  different  periods  at  which  the  life  es- 
tates of  Jacob  and  Anthony  Patterson  would  terminate,  is  another 
argument  to  show  that  the  testator  did  not  contemplate  an  equal  di- 
vision among  all  the  children  of  his  two  brothers,  bom  or  to  be  bom. 
The  result  of  my  reflections  is,  a  decided  opinion,  that  only  the 
three  children  of  Anthony  Patterson  living  at  the  death  of  John 
Patterson,  are  entitled  to  the  legacy  bequeathed  to  the  children 
of  Anthony  Patterson  by  the  residuary  clause  of  John  Patter- 
son's will ;  and  it  is  so  ordered  and  decreed. 
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And  it  is*  fui'dier  ordered  and  decreed,  tilist  one  p&rt  thereof 
Be  assigned  to  Margaret  Grhn,  one  third  part  to  the  distriboteit 
of  Mary^  Harris,  and  one  third  part  to  George  C.  Patterson.  Aa 
to  the  shaare  of  th«  latter,  if  the  chrcnmstanoes  warrant  the  legal 
presumption  of  his  deatl^  there  most  he  an  administration  aa  itt 
any  otiler  ease  of  death  and  intestacy;  And  the  persons  inters 
ested  88  his  distributees  must  proceed  as  they  are  adnsed.  There 
tt  nothing  in  the  present  proceedings-  that  warrants  any  tlm^ 
more  to  be  done  in  reference  to  his  share,  than  to  order  it  to  be 
set  apart  to  htm. 

The  defendants  appealed : 

Becaase,  under  the  provisions  of  John  Patterson's  will,  the  de- 
fendants were  entitled  to  share  equaUy  with  the  complainants  m 
the  residuary  estate. 

CHoveVy  for  appellants. 

,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Warblaw,  Oh.  In  the  construction  of  bequests  to  children, 
it  is  weB  settled,  that  where  a  bequest  is  immediate  to  children  in 
ft  class,  children  in  existence  ^t  the  death  of  the  testator,  and 
these  exclttsirely,  are  entitled  to  take.  But  ^Aere  the  division  of 
the  fhnd  among  the  legatees  is  deferred  until  a  particular  period, 
irfiieh  takes  place  after  the  death  of  the  testator,  children  bom 
after  the  testator^s  death  may  be  entitled  under  a  bequest  to  chil- 
dren in  a  class.  Thus,  where  legacies  are  given  to  the  children 
of  A,  when  a  child  or  children  attain  a  particular  age,  or  to  be 
jEfrided  amongst  them  at  the  deatihi  of  A ;  any  child  who  falls  un- 
der the  description  at  the  time  when  the  fund  is  to  be  divided,  is 
entitled  to  a  share,  although  not  bom  until  after  testator's  death, 
and  aKhough  bom  of  a  subsequent  marriage.  2  Wms.  Ez'rs. 
TOT  ;  CMmore  vs.  Sevmrthy  1  Bro.  0.  0.  682 ;  Barrington  vs.  TrU- 
tram,  6  Ves.  846. 

The  bequest  to  be  interpreted  in  the  present  case,  is  in  the  fol- 
lowing words  :  ^^  It  is  my  w31  and  desire,  .that  the  rest  and  re- 
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mamder  of  my  esMie  be  e&vided  into  equal  sliareer  aonong  myp 
brotker  Jacob  "PBtterson  and  Anthonj  Patterson's  lawfi:^  child-' 
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of  the  Court  has  gone  upon  an  anxiety  to  provide  for  as  many 
children  as  possible  with  convenience.  Therefore  any  coming  m 
eiscy  before  a  determinate  shar«  becomes  distributable  to  any  one^ 
IS  included." 

In  opposition  to  the  construction  indicated,  it  is  further  urged, 
that  the  construction  given  by  the  plaintifb  was  adopted  by  the 
decree  of  this  Court  in  1818,  in  a  suit  between  the  tenants  for 
life  and  the  executor.  But  the  partition  then  decreed  is  not  ob- 
ligatory upon  the  children  who  were  no  parties  to  the  proceedings. 
Bool  vs.  Mixy  17  Wend.  119. 

The  fact  that  Jacob  Patterson  received  too  much  in  the  parti- 
tion of  1818,  in  no  wise  diminishes  the  right  of  the  defendants  to 
equal  distribution  with  the  other  children  of  Anthony  in  the  par- 
tition received  by  him.  Any  claim  to  recoup  from  Jacob  or  his 
estate  for  the  excess  above  one  half  received  by  him,  is  common 
to  all  the  children  of  Anthony. 

It  is  declared  and  adjudged,  that  all  the  children  of  Anthony 
Patterson,  living  at  his  death,  are  entitled  to  distribute  amongst 
them  the  legacy  enjoyed  by  the  said  Anthony  for  life,  under  die 
will  of  John  Patterson :  and  it  is  ordered  and  decreed,  that  the 
accounts  be  taken  accordingly.  Costs  to  be  paid  out  of  the  estate 
of  Anthony  Patterson.  It  is  further  ordered  and  decreed,  that  the 
circuit  decree  be  modified  according  to  this  opinion,  and  in  other 
respects  be  affirmed. 

Johnston  and  Dxtnkjn,  CC,  concurred. 

Daeoak,  Ch.  I  dissent.  I  see  no  reason  whatever  for  chang- 
ing or  modifying  the  construction  of  the  will  given  in  die  circuit 
decree.^ 

Decree  modified. 
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G-earge  2>.  Keitt  and  wife  yb.  James  J.  Andrews  and  wife. 
Renry  W.  Moorer  and  wife  vs.    The  same. 

Testator  h&Ting  an  only  daughter  and  two  grand-children,  iaene  of  his  dan^ter, 
bequeathed  property  to  his  <  grand-children  to  be  equally  diyided  between 
them:*  after  the  death  of  testator  three  other  grand-children,  issue  of  his 
daughter,  were  bom :  when  the  two  eldest  grand-children,  who  alone  were  en- 
titled to  take  under  the  will,  aniTed  at  age,  the  executor  paid  each  of  them 
one-fifth  of  the  legacy,  and  took  from  them  written  acquittances  and  discharges : 
this  settlement  was  intended  to  be  in  full, — all  the  parties,  including  the  ordi- 
nary who  stated  the  account,  supposing  in  good  faith  that  all  the  grand-children 
were  entitled  to  share  the  legacy :  near  eight  years  afterwards  the  two  eldest 
grand-children  filed  their  bill  to  haye  the  settlement  opened,  on  the  ground  of 
mistake  of  law : — ^Bill  dismissed. 

Where  executor  and  legatee  h<mestly  misconstrue  the  will,  and  haye  a  settlement 
in  full,  based  upon  such  misconstruction,  the  settlement  will  not  be  opened 
merely  because  of  such  misconstruction. 

Parties  desirous  of  opening  a  settlemrat,  on  the  ground  of  errors  or  mistakes, 
must  make  haste  in  their  application  to  the  Court:  long  acquiescence  amounts^ 
to  a  presumed  ratification.  w 

Before  Dargan,  Ch.  at  Orangeburg^  February^  1852. 

Dargan^  Ch.  These  two  cases^  inyolying  precisely  the  same 
iflBues  of  law  and  fiact,  were,  by  the  consent  of  the  parties,  tried 
together. 

Daniel  Hesse,  at  the  time  of  his  death,  (1826,)  was  seised  and 
.possessed  of  a  considerable  real  and  personal  estate,  all  of  whidi 
he  disposed  of  by  his  last  will  and  testament,  bearing  date  the  7th 
Februai^,  1826.  He  had,  at  the  time  of  his  death,  but  one 
child,  Ann  Catherine  Felder,  then  the  wife  of  Henry  Felder,  now 
the  wife  of  the  defendant,  James  J.  Andrews.  The  said  testatcH* 
had  at  that  tkne  no  living  descendant  but  his  dau^ter,  the  said 
Ann  C.  Felder,  and  her  two  children,  Olivia,  now  the  wife  of  the 
complainant,  George  D.  Keitt^  and  Sarah  A.,  now  the  wife  of 
the  complainant,  Henry  M.  Moorer.  After  the  death  of  Daniel 
Hesse,  Ann  Catherine  Eeld^  had  another  daughter  by  her  first 
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marriage,  namely,  Henrietta  Felder,  now  the  wife  of  Wesley 
Eeitt. 

Henry  Telder  and  Ann  Catherine,  his  wife,  were  appointed 
the  executor  and  executrix  of  the  will  of  Daniel  Hesse.  Shortly 
after  the  testator's  death,  Henry  Felder  proved  the  will,  qualified 
as  executor,  and  took  upon  himself  the  burtiien  and  execution 
thereof.  He  died  shortly  afterwards,  (28th  April,  1826,)  and 
Ann  Catherine  Felder,  by  virtue  of  her  appointment,  became  the 
executrix  of  ^e  said  will.  She  qualified  on  the  15th  of  Febma- 
Ty,  1827.  On  the  18th  day  of  May,  she  obtained  lettew  of  ad- 
ministration of  the  estate  of  her  deceased  husband,  the  said 
Henry  Felder. 

On  the  day  of  April,  1829,  the  said  Ann  Catherine  Felder 
intermarried  with  the  defendant,  James  J.  Andrews,  by  whom  she 
has  issue  two  sons,  James  Hesse  Andrews  and  Edward  W.  An- 
drews. The  defendant,  James  J.  Andrews,  by  virtue  of  his  mari- 
tal rights,  beoame  the  acting  executor  of  the  estate  of  Danitl 
Hesse.  From  the  time  of  his  marriage  to  the  present  time,  he 
nas  continued  to  manage  the  estate,  and  he  made  the  settlements 
with,  and  took  the  receipts  and  discharges  from  the  complainants, 
that  will  be  hereafter  noticed  and  considered. 

The  testator,  Daniel  Hesse,  disposed  of  his  whole  estate  in  fa- 
vor of  his  daughter  and  her  chfldren.  The  present  litigation 
grows  out  of  the  sixth,  eighth  and  ninth  clauses  of  the  will.  The 
sixth  clause  is  as  follows :  ^^  The  remainder  of  my  lantb  I  irill  and 
bequeath  to  my  graud-children,  to  be  equally  divided  among  diett, 
MS^are  and  share  alike."  The  lands  have  heem  sokl  since  the  wives 
-0f  the  complainants  have  eome  of  age,  and  all  the  parties  in  in- 
terest have  joined  in  the  execution  of  ^e  conveyances  in  tlie 
•proper  legal  form,  to  assure  the  title  to  the  purchasers.  And  so 
far  as  this  clause  goes,  it  is  the  proceeds  of  the  sale  of  the  lands 
that  constitute  the  subject  of  controversy. 

The  eighth  clause  reads  thus :  '^  I  will  and  bequeath  to  my 
grand-children  the  sum  of  four  thousand  dollars  in  paper  hills 
-and  notes  on  interest,  to  be  equally  divided  among  them,  shaM 


Digitized  by 


Google 


APPEALS  IN  EQUITY,  SfflL 

Oolinibia,  Jli^  1662. 

«ttd  share  alike.  My  exeootors  are-tfathorized  to  loan  the  menegr 
into  good  hands,  and  not  without,  and  the  intereet  arising  therch 
from  to  go  to  mj  grand-^children^  to  be  eqmlly  divided  among 
ihem,  share  ^and  sharre  alike." 

The  ninth  elanse  is  in  these  words :  ^^  My  will  is,  that  nJl  mgr 
iiM^ook,  including  horses,  oattle  and  hogs,  household  and  kitchen 
fomiture,  plantation  took,  and  every  other  article  of  property  be- 
longing to  me,  shonld  be  set  up  at  public  sale,  and  knocked  off  to 
-the  highest  bidder,  and  the  money  arising  from  the  sales  to  go  to 
«i\y  grand-children,  4o  be  eqnaUy  divided  between  them,  share  and 
share  alike.  The  sale  money  may  also  be  loaned,  if  it  can  be  put 
'into  good  hands,  and  not  without,  and  the  interest  arising  from  it 
to  go  to  wy  grand-children,  to  be  equally  divided  between  them, 
ahare  and  share  alike." 

The  complainants  ciHitend,  that  Mrs.  Eeitt  and  Mrs.  Moor^ 
being  the  only  grand-children  of  the  testator  at  the  execution  of 
his  will,  and  at  his  death,  are  entitled  to  take,  to  the  exclusion  of 
all  the  after  bom  grand-ehildren,  all  the  property  bequeathed  in 
the  three  clauses  that  have  been  recited.  This  construction  the 
defendants  deny,  and  contend  that  all  the  .grandchildren  are 
equally  entitled. 

The  case  is  too  plain  for  doubt.  The  rule  is  elear,  that  where 
there  is  a  bequest  to  ohildr^i  or  grand-<^ildren,  as  a  class,  and  in 
general  terms,  only  those  in  existence  at  the  death  of  the  testator 
are  entitled.  A  modifieation  of  tUs  rule  is  where  the  distribution 
is  postponed  to  a  particular  time,  or  is  directed  to  be  made  on  the 
happenii^  of  a  portioulaT  event  contingent  as  to  time.  In  sudi 
a  case,  all  who  can  bring  themselves  within  the  class,  or  answer 
the  description,  at  the  period  fixed  by  l^e  testator  for  the  distri- 
bution, are  entitled  to  participate.  Where  there  is  an  immediate 
gift  to  children,  to  take  effect  in  possession  at  the  testator's 
death,  the  children  living  at  that  ikme  are  alone  entitled.  2 
'  Jarm.  on  Wills,  74.  See  dbo  the  elaborately  considered  case  ef 
3fyeT8  vs.  MfferSy  2  McC.  (%.  215,  where  it  was  held  that  a  de- 
'we  to  grand^cfaildren,  without  any  definite  period  fixed  by  the 
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will  for  the  diyieion,  included  only  sudi  grand-children  as  ware 
living  at  the  death  of  the  testatrix. 

The  intention  of  the  testator,  as  indicated  in  the  context,  may 
control  the  mle.  But  in  Daniel  Hesse's  will,  there  is  no  light  re- 
flected from  the  context  upon  the  construction  of  these  clauses* 
They  must  be  construed  according  to  their  own  import,  under  the 
rules  of  law  above  referred  to.  And  my  conclusion  is,  that  Mrs. 
Keitt  and  Mrs.  Moorer,  being  the  only  grand-children  of  the  tes- 
tator bom  and  existent  at  the  time  of  his  death,  were  alone  entitled 
to  the  legacies  bequeathed  to  grand-children  in  the  sixth,  eighA 
and  ninth  clauses  of  the  will. 

But  the  parties  have  settled  upon  a  different  construction  of 
the  will.  Proceeding  upon  the  principle  that  the  after  bom  grand- 
children of  the  testator  were  entitled  to  share  equally  with  those 
who  were  in  being  at  the  time  of  his  death,  George  D.  Keitt,  in 
behalf  of  himself  and  his  wife  Olivia,  and  Henry  M.  Moorer,  in 
behalf  of  himself  and  his  wife  Sarah,  have,  on  a  formal  settle- 
ment with  the  defendants,  Andrews  and  wife,  received  one-fifth 
part  of  the  property  bequeathed  in  the  three  clauses  of  the  will 
before  cited,  in  full  of  their  shares  thereof,  and  have  released, 
acquitted  and  discharged  the  said  Andrews  from  any  further  ao- 
<K)unting  for  the  same.  The  release  and  discharge  of  Moorer  ia 
dated  the  15th  December,  1841,  and  is  under  seal ;  and  that  of 
Keitt  is  dated  the  21st  day  of  January,  1843,  and  is  not  under  seal 
Except  as  to  the  seal,  the  discharges  of  Moorer  and  Keitt  are  sub- 
stantially the  same.  The  settlement  with  each  of  them  was  made 
upon  the  same  rules  of  calculation  and  the  same  principles  of  oon- 
stmction. 

On  the  18th  December,  1851,  George  D,  Keitt  and  wife  filed 
their  bill  against  James  J.  Andrews  and  wife,  for  the  purpose  of 
setting  aside  the  release  and  discharge  and  opening  the  settlement, 
praying  that  the  same  should  be  made  according  to  the  true  con- 
struction of  Daniel  Hesse's  will,  which  they  contend  exckides  the 
afler  bom  grand*children  as  to  all  the  property  devised  and  be* 
queathed  in  the  sixth,  eighth  and  ninth  clauses  of  the  wilL    And 
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on  the  same  day,  the  said  Henry  M.  Moorer  and  wife  filed  their 
bill  against  the  same  defendants  for  the  same  purposes. 

The  complainants  claim  to  be  relieved  from  the  effect  of  theb 
settlement  with  the  defendants,  and  of  the  receipts  and  discharges 
which  they  have  executed  to  them,  on  the  ground  that  they  were 
^^  misinformed,  mistaken  and  deceived  as  to  the  extent  of  their 
rights  and  interest  under  the  will  of  the  said  Daniel  Hesse,"  and 
were  ^^  led  to  believe  that  the  after  bom  children  of  the  said  Ann 
Catharine  Felder  were  entitled  by  law  to  share  equaUy  with"  Mrs. 
Moorer  and  Mrs.  Keitt,  ^^  who  were  in  being  at  the  death  of  the 
testator/'  They  do  not  charge  that  there  was  any  fraudulent 
misrepresentation  or  concealment  on  the  part  of  the  defendants, 
or  that  they  were  in  any  way  instrumental  in  misleadmg  them. 
If  such  a  charge  had  been  made,  it  was  not  supported  by  the  evi- 
dence. All  the  parties  in  the  settlement  seemed  to  have  acted  in 
good  faith,  and  honestiy  to  have  fallen  into  a  common  error.  Mr. 
Grambling,  who  was  the  ordinary  of  the  district,  was  requested 
by  Andrews  to  make  out  a  statement  pr^aratory  to  a  settlement 
between  himself  and  Moorer.  The  only  instructions  given  were 
that  the  statement  of  the  account  should  be  made  out  according 
to  the  terms  of  the  will,  and  the  returns  of  the  executor.  He 
did  not  express  his  views  as  to  the  construction  of  the  will,  be^n 
the  question  whether  the  after  bom  children  were  entitled  to  share 
with  those  who  were  in  being  at  the  testator's  death.  The  witness 
was  siiaply  requested  to  make  the  statement  of  the  account  ac- 
.  cording  to  the  will  and  the  returns,  with  one  exception,  in  which 
Ajidrews  erroneously  supposed  he  was  making  a  generous  conces- 
sion. The  testator  had  on  hand  at  his  death  five  thousand  doUani 
in  specie,  «which  he  disposed  of  in  the  seventh  qlause  of  his  will, 
and  which  he  forbid  bemg  put  out  at  interest.  Disregarding  the 
inhibition,  Andrews  had  loaned  out  the  specie,  and  had  made  in- 
terest on  it,  and  was  willing  to  be  charged  with  interest.  Except 
in  regard  to  this,  Grambling  was  to  state  |he  account  according  to 
the  will  and  the  returns. 

Grambling  thought  all  the  testator's  grand-children  were  enti- 
23 
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tied  to  share  eqtiall j,  and  stated  the  aeoennt  upcm  this  prmeiple 
of  construetion.  He  retained  the  same  opmion  as  to  the  proper 
A>ftstructioii  of  the  will  to  the  time  of  his  giving  eyidence  on  the 
trial.  Thus  the  settlement  was  made  b&fia  fide  hj  the  parties  to 
it,  and  by  their  accountant.  There  was  no  ignorance,  mistake, 
misrepresentation,  or  concealment  of  the  fSacts  of  the  case.  The 
ealy  fa«ts  necessary  to  be  known  were  the  provisions  of  the  will, 
md  the  returns  of  the  executor — the  fairness  and  accuracy  of 
which  are  not  qvestioned.  These  facts  were  in  the  possession  of 
tke  complainants,  or  were  accessible  to  them.  The  ground  ob 
which  compUinants  daim  to  be  relieved  is  simply  ignorance  of 
bw ;  or,  in  other  words,  ignorance  of  the  true  legal  constmetion 
ef  Ae  will.  Bat  ignorance  of  law  does  not  entitle  one  to  open  a 
settlement  formally  and  solemnly  made.  And  it  would  be  unsafe 
in  Ae  extreme  to  allow  Sr  settlement  to  be  opened,  and  a  fbrmiJ 
dkchavge  set  aside,  on  account  of  an  erroneous  construction  of  the 
will  or  instrument  under  which  it  arises.  If  this  rule  were  to  pre- 
vail,  no  sudi  settlement  would  be  binding  and  conclusive,  luiloss 
aeade  imder  a  decree  of  the  Court. 

la  there  any  authority  which  goes  so  far  as  to  say  that  a  party 
is  entitled  to  relief  from  a  mistake  of  law,  where  there  is  no  firatui, 
misrepresentation,  m^agement,  or  undue  influence,  and  where 
the  mistake  was  amply  his  own  errtnieous  construction  of  a  will 
«r  deed  ?  In  this  case  the  parties  seeking  relief  had  the  will  be- 
&re  tb^n.  They  were  lamiliar  with  its  ppovisiims.  The  drfmi- 
dants  did  not  seek,  in  any  way,  to  impose  their  construction  of  it 
ipon  the  complainants.  It  does  not  appear  that  they  express^ 
any  opinion  as  to  its  pr<^er  constniotion.  If -the  parties  now 
fomplaining,  possessed  as  they  were  of  all  the  facts  of  the  caaa, 
•nd  with  the  will  before  them,  had  applied  to  the  proper  sources  of 
infermfttieii  and  had  sought  legal  counsel,  they  would  have  bottn 
advised  as  to  the  true  construction  of  the  will ;  and  if  their  legiJ 
adviser  himself  had  entertained  doubts,  he  would  have  said  that 
it  was  a  proper  case  for  the  consideration  and  judgment  of  tke 
Oanri.    Theif  iMt  pui^suing  this  cowse  was  hfffhei  on  tibeir  part. 
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against  die  ooiuieqiieQoes  of  wUch  the  Court  is  not  bonnd  to  pro- 
tect them.  Where  one  interested  in  a  will  undertakes  to  oonstme 
it  for  himself,  and  construes  it  ^roneoitslj,  or  adopts  the  erro- 
neous construoti<m  of  anoth^,  and  predicates  a  settlement  and 
discharge  on  rach  construction,  he  is  not  entitled  to  open  the  set- 
tlement in  consequenoe  of  sudi  errors*  He  must  ahide«the  oonse- 
quences  of  his  miso<Mi8truc1ion ;  provided,  of  course,  there  be  no 
fraud,  management,  or  undue  influence  employed  to  inveigle  him 
into  the  settlement.  The  case  is  not  material} j  altered  where  both 
parties  have  fallen  into  the  same  error.  A  misconstruction,  Hke 
that  made  out  in  this  case,  is  rather  an  error  of  the  judgment,  than 
a  mistake  either  of  the  law  or  of  fact. 

The  simple  misconstruction  of  a  will  or  deed,  where  there  is  no 
fraud  or  circumvention,  cannot  be  regarded  in  any  point  of  view 
as  coming  within  the  scope  and  authority  of  those  cases  where 
mistakes  at  law,  in  contradistinction  to  ignorance  of  law,  ha^ 
been  considered  as  affording  grounds  for  relief.  It  is  a  cardinal 
theory  of  the  law,  founded  upon  a  necessary  policy,  that  every 
one  is  presumed  to  have  a  knowledge  of  its  prindples.  Tbk  pre- 
sumption prevails  as  well  in  reference  to  civil  rights  as  in  die 
criminal  code.  Without  this  doctrine,  no  system  of  law  can  prac- 
tically fulfil  the  ends  of  its  institution.  If  a  man  learned  in  die 
law  has  before  him  the  will  or  deed  in  which  he  is  int^Nsted,  is 
he  not  possessed  of  all  the  information,  both  as  to  the  law  and  Ae 
facts,  which  will  enable  him  to*  arrive  at  a  just  condusion  ?  T£ 
such  a  man  were  to  fall  into  an  error  of  oonstruction,  could  h^ 
call  upon  this  Court  to  relieve  him  from  a  contract  or  a  settle- 
ment based  upon  such  misconstruction  ?  The  rule  that  would 
apply  to  the  case  of  such  a  man  would  apply  to  one  not  quite  so 
eminent  in  legal  attainments ;  and  in  &ct  to  every  other  person 
legally  competent  to  enter  in  such  transaction.  By  what  standard 
w31  the  Court  undertake  to  measure  the  intellects  of  men,  or 
what  graduated  scale  will  it  apply  to  ascertain  the  extent  of  their 
legal  knowledge  ?  Upon  what  process  or  principle  could  it  be  de- 
termined that  one  man  had  enough  legal  knowledge,  and  another 
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had  not  enough  to  enable  him  to  give  a  proper  construction  to  the 
will  ?  In  a  case  like  this,  there  is  but  one  resource.  All  must  lie  in 
the  same  Procustean  bed.  All  must  be  supposed  to  be  alike  m- 
formed.  All  must  bear  the  consequences  of  their  misconstruotion ; 
though  in  some  cases  it  would  be  the  error  of  an  enlightened,  and  in 
others  of  an  unenlightened  judgment.  In  l^e  opinion  of  the  Court 
the  complainants  have  failed  to  make  out  a  case  which  would  entide 
them  to  have  the  releases  set  a^de  and  the  settlements  opened. 

There  is  another  view  of  the  case  yet  to  be  presented.  The 
settlement  with  the  complainant,  Moorer,  was  made  the  13th  De- 
cember, 1841,  and  that  widi  the  complainant,  Keitt,  the  2isA 
January,  1843.  Both  the  bills  were  filed  the  18th  December, 
1851.  The  defendants  have  not  pleaded  the  statute  of  limitations, 
nor  insisted  thereon  in  their  answers.  It  is  needless  to  say,  that 
the  statute  would  have  been  applied  if  the  same  had  been  pleaded. 
But  the  defendants  insisted  that  the  complainants,  if  their  com- 
plaint had  been  otherwise  well  founded,  were  too  late  in  their  ^ 
plication  to  the  Court  for  relief ;  that  their  claim  was  stale,  and 
the  settlement  had  remained  unquestioned  for  too  long  a  tune  to 
be  now  disturbed.  The  complainants,  Moorer  and  wife,  had 
acquiesced  for  more  than  ten  years;  and  the  complainanti, 
Keitt  and  wife,  for  nearly  eight  years  before  th^y  sought  relief  in 
this  Court.,  During  the  whole  of  this  long  interval,  they  have  had 
as  ample  means  of  information  as  to  their  rights,  as  they  have  at 
the  present  time.  There  is  no  information  of  which  they  are  now 
possessed,  which  they  did  not  possess  or  have  the  means  of  possess- 
ing, immediately  after,  or  even  before  the  settlement.  In  my  opin- 
ion they  have  come  too  late.  Parties  desirous  of  opening  settle- 
ments on  the  ground  of  errors  and  mistakes,  where  the  facts  are  all 
within  their  knowledge,  must  make  hagte  in  their  application  4o 
^e  Court  for  relief.  Their  long  acquiescence  amounts  to  a  pre- 
sumed ratification.  The  views  of  an  eminent  American  commen- 
tator on  this  subject  are  so  well  expressed,  and  are  so  pertuient 
to  the  question,  that  it  will  be  sufficient  to  conclude  my  discnssioi 
by  quoting  his  language. 
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"  It  is  a  most  material  ground,"  he  says,  "  in  all  bills  for  an 
account  to  ascertain  whether  they  are  brought  to  open  and  correct 
errors  in  the  account  recenti  facto  ;  or  whether  the  application  is 
made  after  a  great  lapse  of  time.  In  cases  of  this  sort,  where 
the  demand  is  strictly  of  a  legal  nature,  or  might  be  cognizable 
at  law.  Courts  of  Equity  govern  themselves  by  the  same  limita- 
tions as  to  entertaining  such  suits,  as  are  prescribed  by  the  statute 
of  limitations  in  regard  to  suits  at  common  law  in  matters  of  ac- 
count. If,  therefore,  the  ordinary  limitation  of  such  suits  at  law 
be  six  years.  Courts  of  Equity  will  follow  the  same  period  of 
limitations.  In  doing  so,  they  do  not  act  in  cases  of  this  sort, 
(that  is,  matters  of  concurrent  jurisdiction,)  so  much  in  analogy 
to  the  statute  of  limitations  as  positively  in  obedience  to  the 
statute.  But  when  the  demand  is  not  of  a  legal  nature,  but  is 
purely  equitable,  or  wJiero  the  bar  of  the  statute  is  inapplicable, 
Courts  of  Equity  have  another  rule,  founded  sometimes  upon  the 
analogies  of  the  law  where  such  analogies  exist,  and  sometimes 
upon  its  own  inherent  doctrine,  not  to  entertain  stale  or  antiquated 
demands,  and  not  to  encourage  laches  or  negligence.  Hence,  in 
matters  of  account,  although  not  barred  by  the  statute  of  limita- 
tions, Courts  of  Equity  refuse  to  interfere  after  a  considerable 
lapse  of  time,  from  considerations  of  public  policy,  from  the 
difficulty  of  doing  entire  justice,  and  from  the  consciousness  that 
the  repose  of  titles  and  the  security  of  property  are  mainly  pro- 
moted by  a  full  enforcement  of  the  maxim,  vigUantibtiSy  non  dor- 
mientHniSy  Jura  suiventunt.'*  1  Story  Eq.  §  529,  and  the  cases 
cited. 

It  is  ordered  and  decreed,  that  the  bill  of  George  D.  Keitt 
and  wife  against  James  J.  Andrews  and  wife,  be  dismissed.  It 
Is  also  ordered  and  decreed,  that  the  bill  of  Henry  M.  Moorer 
and  wife,  against  the  said  James  J.  Andrews  and  wife,  be  dis- 
missed. 

The  complainants  appealed,  on  the  ground : 

Because  the  said  settlements  and  discharges  were  founded  on 
uch  mistake  of  law,  as  rendered  them  no  bar  to  the  relief 
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prayed  for  by  the  complamM^ts,  and  rach  r^«f  sh€«ld  have  been 
granted. 

Buteon,  for  complainants. 
G-lover^  eontra. 

Per  Ouriam.    Thk  Court  ooiioiirs  in  the  Cfaano^cMr's  deereei 
which  IB  hereby  affirmed,  and  the  appeal  diBniiased. 
Johnston,  Dunkin,  Dabqan  and  Wardlaw^  G0.|  eoncorring. 
Appeal  diimiised* 


ThorruU  Ballard  vs.  William  McKenna  and  othert. 

B.  «f  Lancaster  cdstrici,  knowing  that  H.  of  Q«OTg^  was  entitled  to  a  distii- 
butive  share  of  the  estate  of  A.,  who  died  intestate  in  Lancaster  district,  w«Dt 
to  Qeorgia,  and  there  entered  into  a  written  contract  with  M.,  (whose  loiucj, 
if  he  wa»  a  Innatic,  was  unknown  to  B.,)  whereby  M.  agreed  to  give  to  B.  one- 
half  of  his  aiuure  in  the  estate,  upon  B's.  prosecnting  the  claim,  at  hit  om 
expense,  to  a  sncoesBM  termination.  B.  returned  to  Lancaster,  and  tliefe 
prosecuted  the  claim  successAilijr.  M.  died,  and,  on  lull  filed,  his  h^  &ii* 
peached  the  contract  between  B.  and  M.  on  the  grounds  (1)  of  fraud,  (2)  Uist 
the  consideration  was  excessive,  and  (8)  of  Hi's,  insanity.  I^e  Court  ovemiled 
tiie  two  first  gttiunds,  ordered  an  issue  at  law  upon  the  tfahrd,  and  hdil  Hoi,  if 
the  lunaey  should  be  estaUished,  still  B.  would  be  entitled  to  just  and  rs^ 
sonaUe  compensation  for  his  stnrices. 

If  one  enters,  in  good  faith,  into  a  contract  with  a  lunatic,  wither  a  knowledge 
of  his  lunacy,  and,  in  pursuance  of  the  conflict,  renders  him  important  se^ 
vices,  whereby  he  is  greatly  benefitted)  thou^  the  contract  be  v<^  the  putT 
rendering  the  services  is  entitled  to  just  and  reasonable  compensation. 

Before  Wardlaw,  Ch.,  at  Lancaster^  June^  1851. 

Wardlaw,  €h.  The  main  controversy  between  the  parties, 
imbnutted  to  mj  dadsion,  is  as  to  the  execution,  specifioally,  of  a 
contract  between  Wm.  Miller  and  Thomas  Ballard,  by  which  the 
former  agreed  to  give  the  latter  one-half  of  his  distributive  por- 
tion in  the  estate  of  Anna  McEenna,  upon  tiie  latter *s  prose- 
cuting, at  his  own  expense)  the  claim  to  a  suecedsful  terminatioa. 
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Under  a  marriage  setUemeat  between  WiHiabi  McKenna  and 
Anna  his  wife^  a  aeparate  estate  was  secured  to  Mrs.  McKenna. 
She  died  intestate,  February  26,  1848,  learing  as  distribntees^ 
under  the  Act  of  1791,  her  husband,  entitled  to  two^-thirds,  and 
her  uncle,  TViUiam  Mill^,  to  one<^hird,  of  a  real  estate,  valued 
at  $3,000,  and  of  a  personal  estate  valued  at  $15,000.  On  A|^ 
28, 1848,  the  contract  in  question  was  made  between  Miller,  an 
inhabitant  of  Butts  county,  in  the  State  of  Qeorgia,  and  Ballaardf 
a  citisen  of  Lancaster,  and  the  son  of  a  pre^d^oeased  sBter  of 
Miller ;  the  contract  being  made  in  Butts  county,  and  the  inte»* 
tate  having  resided  u^  died  in  Lancaster  distrit^  In  August, 
1848,  Ballard,  administ^ed  upon  the  estate  of  Anna  McKenna, 
and  soon  afterwards  filed  a  bUl  as  administrator  against  William 
McKeima,  for  an  account  of  the  estate  of  intestate^  At  June 
Term,  1849,  Chancellor  Dunkin  heard  this  cause,  decreed  an  ac^ 
count,  ordered  that  Miller  should  be  made  a  parl^,  and  gave  leave 
to  any  party,  when  Miller  should  be  properly  before  the  Court,  to 
ai^ly  (6t  an  ord^  for  partition  of  the  estate  of  intestate.  Ill 
pursfliance  of  this  decree  the  bilbwas  amended  by  naming  Miller 
as  a  defendant,  but  before  any  answer  frtoi  him,  or  ^rder  pre 
eoi\fe890  against  him,  namely,  October  15,  1849,  Miller  wai 
found  a  lunatic  by  inquisition  in  Geo/gia,  and  was  conunitted^ 
as  a  pauper,  to  the  lunatic  asylum  at  Milledgeville,  where  he  died 
in  April,  1850.  The  present  bills  were  ffied  September  9, 1850, 
in  one  of  which  plaintiff  seeks  revivor  of  the  former  suit  and 
partition  of  the  personalty  of  intestate,  and  in  the  other  he 
seeks  partition  of  the  real  estate  of  intestate ;  the  parties  b«* 
ing,  besides  Ballard  and  William  McKenna,  the  children  and 
husbands  of  children  of  William  Miller.  In  these  bills  for  th# 
first  time,  the  plaintiff,  Ballard,  brings  forward  his  contrax^,  with 
Miller,  and  claims  that  one-half  of  Miller's  share  shall  be  ass^^ 
ed  to  him  in  the  partition  of  the  estate  of  intesta4;e.  WilHaAtt 
McKenna,  in  his  answers,  assents  to  the  partition  decreed  at  June 
session,  1849,  but  protests  against  the  being  burdened  with  the 
e:q>enses  of  the  controversy  between  the  plaintiff  and  his  co« 
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defendants.  The  other  defendants  assent  abo  to  the  partitaon 
between  William  McKenna  and  themselves,  bnt  they  den  j  the 
validity  of  the  contract  between  Miller  and  the  plaintiff,  and  insist 
that,  at  the  date  of  that  contract,  Miller  did  not  have  mind  enongh 
to  make  him  competent  to  contract,  and  that,  under  all  the  cir- 
oomstances,  the  contract  is  onconscientions  and  inequitable. 

The  litigation  in  the  original  canse  of  Ballard  V8.  McEennt, 
was  not  expensive  nor  protracted,  as  the  case  was  heard  upon  a 
atate  of  facts  admitted,  and  no  appeal  was  prosecuted,  although 
notice  of  appeal  was  given.  McKenna,  who  is  represented  to  be 
shrewd  and  pertinacions  in  the  maintenance  of  his  rights,  it  was 
supposed  before  suit,  had  secured  in  some  way  his  exclusive  right 
to  his  wife's  estate ;  yet  Ballad  was  advised  by  his  counsel  in 
this  State  and  in  Georgia,  before  he  made  the  contract  with  Mil- 
ler, that  Miller's  right  to  distribution  in  the  estate  of  Mrs.  Mc- 
Kenna was  clearly  valid. 

The  evidence  as  to  the  competency  of  Miller  to  cgntract  <» 
April  28,  1848,  when  the  agreement  between  Ballard  and  himself 
was  executed,  is  very  Voluminous,  and  mostly  taken  by  connnis- 
sions.  On  the  part  of  the  plaintiff,  James  H.  Starke,  an  intelH- 
]gent  and  respectable  member  of  the  profession,  now  occupying 
the  post  of  Judge  of  the  Superior  Court  in  Georgia,  testifies  that 
he  drew  the  agreement  in  question,  at  the  instance  of  Miller,  his 
son-in-law  Glass  and  Ballard,  ahd  advised  its  execution;  that 
Miller,  separately  and  intelligently,  explained  the  circumstances 
of  the  matter,  and  took  his  counsel ;  that  he  had  previously  been 
Bfiller's  counsel,  and  knew  him  intimately,  and  that  Miller  w^ 
understood  what  he  was  doing,  and  made  a  reasonable  contract 
I  know  something  of  Judge  Starke  by  reputation,  as  he  was 
brought  up  and  acquired  his  profession  in  the  same  district  with 
myself,  and  I  cannot  doubt  the  sincerity  of  his  statements.  In 
addition  to  his  testimony,  the  plaintiff  furnishes  evidence  that 
Miller  was  a  poor  old  man,  having  no  pecuniary  means  to  oi^ 
on  a  law-smt,  especially  in  a  different  State  from  that  of  his  re- 
sidence, and  living  with  his  son-in-law.  Glass,  and  that  Ballard 


Digitized  by 


Google 


APPEALSIN  EQUrnr.  861 


?EALS  I 


CcdnmMa,  M^y,  1862. 


first  informed  him  of  his  rights  in  Mrs.  McEenna's  estate ;  and 
that  Glass,  and  his  wife,  S(m-in4aw  and  daughter  of  Miller,  in 
letters  and  orally,  have  declared  that  Miller,  at  the  time,  was 
competent  to  contract,  and  that  he  made  a  fair  contract  with  Bal- 
lard, On  the  side  of  the  defendants,  seventeen  witnesses^  in- 
cluding a  lawyer,  a  physician,  ministers  of  the  gospel,  farmers 
mer<5hants  and  mechanics,  swear  positively  that  Miller  was  de- 
mented without  lucid  intervals  for  several  years  before  the  date 
of  the  agreement  with  Ballard,  and  state  sufficient  reasons,  in  the 
conversation  and  conduct  of  Miller,  for  their  opinion  of  his  in- 
sanity. Two  of  these  witnesses,  son  and  daughter  of  Glass,  by  a 
former  wife,  not  the  daughter  of  Miller,  make  by  their  testimony 
a  case  of  positive  fraud  against  Ballard,  stating  that  he  was  pre- 
monished  by  Mrs.  Glass,  of  her  father's  insanity,  and  that  he 
fiUsely  represented  the  value  of  Mrs.  McEenna's  estate,  and  thai 
he  was  an  equal  heir  with  Miller  therein.  If  I  consider  the 
case  as  depending  entirely  upon  the  testimony  of  these  two  wit- 
nesses, I  might  direct  an  issue  to  a  jury,  but  such  is  not  my  view. 
Before  indicating  my  opinion,  howeveor,  I  may  further  mention 
that  the  physician  who  was  examined  as  a  witness,  ascribes  the 
the  imbecility  of  Miller's  mind  to  the  physical  cause,  of  a  soften- 
ing of  the  brain ;  and  that  Ballard,  on  September  21, 1849,  wrote 
a  letter  to  Glass,  informing  him  of  the  progress  of  our  law-suit ; 
and  desiring  to  know  how  uncle  Miller's  mind  is,  and  whether 
uncle  recollects  me  (B«)  being  at  your  (G's.)  house  on  the  occa- 
sion of  the  agreement ;  yet  this  letter  was  written  after  Ballard  had 
been  informed  by  letters  from  Glass  and  wife,  that  some  of  Miller's 
c^dren  impeached  the  contract  on  account  of  Miller's  insanity. 
One  who  seeks  the  specific  execution  of  a  contract  is  bound  to 
satisfy  the  judiciil  discretion  of  the'  Chancelloi^  that  the  contract 
is  fair,  just  and  reasonable.  In  the  present  case,  from  the  testi- 
mony, I  cannot,  in  conscience,  declare  that  I  am  satisfied  of  Wnu 
Miller's  mental  sufficiency  to  contract  on  April  28, 1848,  nor  that 
BallM'd  did  not  misrepresent  himself  as  an  equal  distributee  witb 
Miller  in  Mrs.  McEenna's  e^te. 
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Waiving  th^se  ooModeradoiuS)  ikd  contract  is  infeeted  with  tlid 
taint)  60  gfievom  iMi  ^e  oommon  lair^  of  champert j  and  maifttd^ 
nance.  It  Mcnrea  to  Ballard  ta  immod^^ate  compensation  te 
loM  fiervioefl,  and  it  places  his  indifidnal  interests  in  conflict  wid& 
his  duty  as  trustee  in  the  administration  of  Mrs.  McEenna's  e»- 
tate«  I  cannot  support  the  plaintiff's  daim  to  a  partition  of  llie 
i^ils,  although  I  am  not  mdisposed  to  alk^  him  compensation 
•beyond  his  c<«imkMons^  if  I  believed  I  had  any  diKnretien  in  thd 
matter. 

It  b  ordered  and  decreed,  that  the  decree  of  Chancellor  DuH^. 
KiKy  for  an  accomit  of  the  estate  of  Anna  McKenna,  be  reyived; 
and  that  a  wfit  of  partition^  to  divide  the  lands  and  diattels  <^ 
Mrs.  McSJenfiSiy  in  the  proportion  of  two-thirds  to  her  husband^ 
and  one-third  to  the  distributees  of  William  Miller,  deceased,  be 
issued,  to  be  directed  to  commissioners,  named  by  the  parties,  and 
ibe  commissioner  of  dus  Court.  It  is  furdia*  ordered,  that  thd 
costs  of  the  account  and  partition  be  paid  out  of  the  estate,  ao^ 
cording  to  the  interests  of  the  parties^  and  that  the  costs  of  the 
controversy  between  the  plaintiff  and  the  distributees  of  Miller^ 
b^  paid  by  the  plmtiff. 

The  plaintiff  appealed,  on  the  fdlolving  grounds : 

1.  Because,  under  the  evidence,  it  is  respectfully  submitted,  Us 
Honor  should  have  decreed  a  specific  performance  of  the  agree- 
ment between  Miller  and  the  complainant. 

2.  Beeatise  the  evidence  of  Judge  Starke  clearly  showed  tiiat 
If  iller  was  eompetent  to  contract,  and  did  knowingly  contraet 
%ith  Ballard  to  give  him  one-half  of  the  recovery. 

5.  Because,  even  if  Miller  was  a  lunado,  the  contract  was  a 
fair^  just  and  reasonable  contract,  and  one  to  his  interest,  which 
l^uld  be  enforced.  *  • 

4.  Because  his  Honor,  it  is  respectfully  submitted,  should  have 
ordered  an  issue  to  determine  the  question  at  issue  m  the  cause* 

6.  Because  in  any  point  of  view,  a&d  if  even  the  contract  biS^ 
tween  complainsmt  and  Millet  should  not  be  specifically  enf<m)ed) 
yet  an  issue  should  have  been  ordered  to  ascertain  what  would  be 
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a  fair  and  reasonable  coiapensaticni  to  om^plamant  for  hk  ntt* 
Tiees  for  Miller. 

6.  Because  the  complainant  should  not  be  ordered  to  pay  the 
eosts. 

ffammoni^  Dawkmiy  B&yce^  for  appellant. 
Ha/wiMin,  Clinton^  contra. 

The  opinion  of  the  Court  Was  deHvered  by 

Daboan,  Oh.  Anna  MoEenna,  wife  of  the  defendant^  Wsb 
McKenna,  by  Tirtoe  of  a  deed  of  marriage  settlement  between 
herself  and  her  husband^  before  marrti^e,  had  a  separate  estaM 
eonsisttng,  at  the  time  of  her  death,  on  the  26th  February^  1848^ 
of  real  estate  to  the  amount  of  $3000^  and  of  personal  estate  to 
the  value  of  $15,000.  The  deed  of  settlement  secured  to  her  a 
genertJ  power  of  appointment.  But  this  she  nerer  exercised^ 
and  died  intestate,  leaving  her  husband,  the  sudWm.  McEenna, 
sulTiving  her.  She  left  no  issue,  nor  brothers,  nor  sisters,  n«t 
children  of  brotliers  or  sisters,  and  her  nearest  colkteral  relation 
was  h^  uncle>  one  Wm.  Miller,  of  Butts  county,  in  the  State  of 
Georgia,  who,  under  the  law  of  distributions,  Iras  entitled  to  one 
ihird  of  her  estate,  while  her  said  husband  was  entitled  to  t#0 
thirds  thereof. 

MiUer  received  the  first  intiiifiation  of  his  rights,  in  the  estate 
of  Anna  McEenna,  from  the  complainant,  Ballard,  who  also  ia^ 
formed  him,  that  his  rights  would  have  to  be  contested  in  a  laW 
suit.  Miller  Was,  at  that  tione  infirm  and  advs^ced  in  life,  pei^ 
nikss,  and  dependant  for  subsistence  and  shelter  upon  his  son-in^ 
law.  Pleasant  H.  Glass,  with  whom  he  resided.  From  Glass  and 
kis  wife,  who  waa  Miller's  daughter,  he  received  that  kindness  and 
support  due  from  children  to  parents  und^  those  unfcMi^unate  oir^ 
cmiistances. 

The  complainant  is  the  son  of  a  pre-deoeased  aunt  of  Mri. 
McEenna, who  was  the  sister  of  Miller.  'living  in  the  immediate 
vicinity  of  the  intestate,  he  became  aware  of  Miller's  probi^le 
rights  in  her  estate^     I  say  Ids  probable  Hghts ;  for  althoi^  tt 
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was  very  clear  that  Miller  was  a  diBtributee :  as  a  matter  of  fact, 
it  was  deemed  very  uncertain  whether  McEenna  would  not  assort 
a  claim  to  the  whole  estate  by  the  deed,  or  will,  of  his  wife,  exe- 
cuted under  her  power  of  appointment.  It  was  also  supposed  that 
he  might  have  large  claims  against  his  wife's  separate  estate. 

With  this  information  as  to  the  circumstances  attending  the 
claim,  the  complainant  made  a  visit  to  Miller,  in  Georgia.  His 
object  was  to  make  a  contract  with  his  uncle,  by  which  he  should 
be  authorized  to  prosecute  his  claim  for  a  distributive  shwre  of 
Mrs.  McEeima's  estate,  and  to  receive  his  remuneration  out  of 
the  pr<^rty  to  be  recovered.  The  interview  took  place  at  the 
house  of  6\ass.  The  complainant  proposed  to  prosecute  the  law 
suit  at  his  own  hazard,  and  expense,  and  to  have,  as  compensa- 
tion, one  half  of  Miller's  share,  when  it  should  be  realized.  The 
proposal  was  made,  and  the  negotiation  opened  in  the  presence  d 
Glass  and  his  wife,  (Miller's  daughter).  On  the  next  day  Bal- 
lard, Miller  and  Glass  repaired  to  the  county  seat  of  Butts,  for 
the  purpose  of  having  an  interview  and  consultation  with  Miller's 
counsel.  This  gentleman  had,  for  many  years  before,  borne  the 
relation  of  legal  adviser  to  Miller,  enjoyed  a  distingui^ed  reputa- 
tion for  his  probity,  and  forensic  talents  and  success,  and  has 
since  been  promoted  to  the  Bench  of  the  Superior  Court  of  Geor- 
gia. Upon  a  full  discussion,  and  consideration  -of  all  the  circum- 
stances. Miller  was  advised,  by  his  learned  counsel,  to  enter  into 
the  contract  on  the  terms  proposed.  This  was  accordingly  done. 
A  contract,  upon  those  terms,  was  then  prepared  by  the  couns^ 
and  executed  by  Miller  and  the  complainant.  It  was  dated  the 
28th  Apra,  1848. 

The  complainant  then  returned  to  South  Carolina^  administered 
upon  the  estate  of  Mrs.  McKenna,  filed  a  bill  in  Equity  against 
the  defendant,  and  prosecuted  the  same  to  a  hearing  and  judgment. 
The  decree  adjudged  that  the  marital  rights  of  McEenna  had  not 
attached  upon  Mrs.  McEenna's  separate  estate,  that  she  died  in- 
testate as  to  the  same,  that  it  was  subject  to  partition  among  her 
heirs  at  law  and  distributees,  that  the  husband  was  entitled  to  two 
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ihirdB  thereof,  and  the  next  of  kin  to  the  remaining  third,  and  or- 
dered the  administrator  to  acoonnt  to  the  proper  parties.  About 
this  time  Miller  died.  The  complainant  became  the  administrator 
of  Miller,  filed  his  bill  of  reviyor  against  McEenna,  making  the 
distributees,  of  Miller,  parties  defendant,  and  added,  by  way  of 
supplement,  a  statement  of  his  claim  against  the  estate  of  Miller 
under  the  contract  of  the  28th  April,  1848 ;  praying  that  his 
share,  as  secured  by  that  agreement,  should  be  allowed  him  in  the 
settlement  and  partition  among  Miller's  distributees. 

The  claim  of  the  complainant,  under  his  contract,  with  Miller, 
of  the  28th  April,  1848,  has  met  with  an  opposition  more  or  less 
active,  from  all  the  distributees  of  Miller,  with  the  exception  of 
Pleasant  H.  Glass  and  his  wife. 

The  claim  of  Ballard  is  resisted,  by  the  defendants,  on  three 
grounds ;  1st.  That  the  contract  was  fraudulently  obtained  ;  2d. 
That  the  consideration  was  extravagantly  ^isproportioned  to  the 
services  to  be  rendered,  and  is  so  excessive,  that  the  contract,  be- 
ing executory,  should  not  be  enforced  by  this  Court;  and  3d.  That 
the  contract  was  null  and  void,  in  its  inception,  on  account  of  the 
insanity  of  Miller  at  the  time  of  its  execution. 

As  to  the  first  ground,  this  Court  perceives  nothing  in  the  evi- 
dence by  which  it  may  be  supported.  There  was  no  fiduciary  re- 
lation subsisting  at  that  time  between  the  contracting  parties. 
ISierewasno  fraudulent  misrepresentation  or  concealment.  There 
was  no  mis-statement  of  any  kind  as  to  material  facts.  It  seems 
that  he  over-estimated  Miller's  share.  One  of  the  witnesses  says 
that  he  represented  the  whole  estate  of  Mrs.  McEenna  at  eight 
or  ten  thousand  dollars.  But  this  is  obviously  a  mistake  of  the 
witness.  And  the  Court  is  disposed  to  believe  the  statement  of 
the  other  witness,  who  testified  on  this  point :  who  says  that  JBal- 
lard,  in  the  presence  of  Glass,  represented  the  share  of  Miller  at 
eight  or  ten  thousand  dollars.  I  cannot  suppose  that  this  over- 
estimate of  Miller's  share  was  intentio.nal.  This  would  have  a 
tendency  to  operate  against  Ballard  in  obtaining  the  contract  on 
the  terms  proposed :  for  in  proportion  as  Miller's  probable  share 
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WAS  Bu^poiifiedy  vovH,  one  half  of  it,  as  remimeratioii  for  the  pro- 
seoution  of  the  claims  become  excesaiTey  and  Miller's  mind  become 
iadispeeed  to  grant  such  conditions.  His  estimate  wae  nothing 
but  a  conjecture,  innocent  in  intention ;  for  he  had  no  means  of 
knowing  the  precise  value  of  the  estate,  and  immaterial  in  its 
eonsequenoes,  for  it  had  no  tendency  to  secnre  him  an  advantage, 
but  rather  the  reverse. 

C^e  witness  spoke  of  Ballard  as  having  represented  himself  to 
Miller  as  a  co-heir  and  distributee.  I  much  doubt  ^e  aceuracj 
of  thk  witness.  He  certainly  did  not  so  represent  himself  in  the 
presence  of  Miller's  counsel  and  his  son-in-law,  when  the  agree- 
ment was  made  and  executed.  I  can  scarcely  suppose  that  he 
held  different  language  on  this  point  upon  the  two  occasions.  And 
eonceding  that  he  did  represent  himself  as  co-h^  and  distribu-  • 
tee,  I  cannot  perceive  that  it  would  have  any  material  bearing 
upon  the  fairness  of  the  contract.  lake  the  other  alleged  mis- 
representation, if  it  had  any  material  efiect,  it  would  be  rather  to 
tiiwart  than  to  aid  him  in  obtaining  a  favorable  contract.  For 
Miller  might  very  well  suppose^  that  if  Ballard  ^as  a  co-heir  and 
distributee,  he  would  at  all  events  prosecute  the  claim  on  his  omn 
aecount ;  and  might,  under  these  circumstances,  afford  to  take  a 
fewer  remuneration  for  prosecuting  his  (Miller's)  claim,  which 
d^ended  upon  the  same  facts,  and  principles  of  law,  and  which 
would,  as  a  matter  of  course,  be  embraced,  in  the  same  proceed- 
ings. 

This  Court  is  also  of  the  opinion,  that  the  objection  to  the  con- 
tract, founded  on  the  excess  of  the  consideration,  is  equally  un- 
supported. It  seems  to  the  Court,  that  under  all  the  eircumstaa- 
ees  of  the  case ;  the  uncertainty  that  then  existed  as  to  the  result, 
and  the  hazards  incunred  by  Ballard,  in  the  event  that  the  suit 
was  unsuecessful,  all  of  which  were  entirely  assumed  by  him,  the 
eontract  was  fair,  just  and  reasonable.  It  had  the  unqualiJBed 
approbation  of  Miller's  son-in-law  (Glass)  and  his  daughter,  with 
whom  he  resided  and  by  whom  he  was  supported,  upon  a  full  uid 
&ir  exposition  of  all  the  circumstances.     It  was  also  earnestly 
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peoorammidad  bj  his  able  and  evperienoed  ooimsel,  wbo  aeled  oa 
tlie  ocoasion  as  mmh  in  the  diaracter  of  a  personal  friend  as  a 
l^al  adviser^  and  who  thought  then,  and  still  thinks,  that  the 
oontract  was  just  and  reasonable.  In  fact  it  is  only  the  fortur- 
nate  result,  that  gives  it  any  other  aspect,  even  to  those  who  now 
object  to  it,  and  who  I  doubt  not  would  have  approved,  if  thej 
had  been  consulted  wh^i  the  contract  waa  made.  Finally,  it  is 
tfuoh  a  contract  as  this  Oourt  would  unhesitatingly  enfcnree  by  its 
decree,  if  it  was  free  from  the  diifficulty  involved  in  the  third  ob- 
jection above  stated,  namely,  the  sanity  of  Miller  at  the  time  of 
the  execution  of  the  contract. 

As  to  the  sanity  of  Miller  at  the  date  of  the  contract,  the  evi- 
denoe  is  so  contradictory  and  difficult  to  be  reconciled,  the  Court 
has  been  able  to  arrive  at  no  conclusion  satisfactory  to  itself.-** 
When  we  regard  the  evidence  adduced  on  this  point  in  behalf  of 
Ae  distributees  of  Miller,  it  makes  a  very  strong  case  against  his 
sanity.  But,  on  the  other  hand,  the  evidence  of  Judge  Starke, 
who  was  his  legal  adviser,  and  who  drafted  the  agreement,  and 
recommended  him  to  make  it,  represents  him  upon  that  occasion, 
as  so  calm  and  collected,  so  fully  possessed  of  all  the  faculties  of 
his  understanding,  as  renders  it  very  difficult  to  believe  that  he 
was,  at  that  time,  laboring  under  mental  alienation.  It  was  Mil- 
lar who  opened  the  discussioB  upon  the  subject,  as  to  which  the 
witness  was  to  be  consulted.  It  was  Miller  who  stated  all  the 
circumstances  of  the  case,  the  relationship  with  Mrs.  McEenna, 
•nd  with  Ballard,  and  his  confidence  in  the  latter  from  his  being 
ft  deceased  sister's  child.  He  did  not  occupy  the  back  ground  on 
tiiat  occasion,  as  a  lunatic  or  imbecile  would  naturally  have  done, 
but  led  the  conversation.  After  making  a  lucid  statement  of  the 
&ct8,  exciting  no  distrust  as  to  his  sanity,  and  his  statement  be- 
ing confirmed  by  Ballard,  he  asked  the  advice  of  his  counsel.— 
And  on  receiving  a  favorable  opinion,  and  being  recommended  to 
go  into^he  contract  with  Ballard  on  the  terms  proposed ;  not  con- 
tent VTO  this,  and  with  a  shrewdness  and  delicacy  which  a  luna- 
tic would  hardly  have  exhibited,  he  sought  a  private  interview 
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with  his  legal  adviser,  where  he  might  have  a  freer  confM'eDee. — 
It  would  be  very  difficult  to  doubt  the  veracity  or  the  aecuracj  oi 
this  witness,  who  for  many  years  before  this  period  bore  intimate 
professional  relations  with  Miller,  and  had  the  most  ample  opp<»r- 
tunities  of  noting  the  decadence  of  his  understanding.  In  the 
view  of  an  intelligent  witness  who  kn^w  him  well,  and  who  states 
not  opinions  merely,  but  facts,  Miller's  bearing  upon  the  occasion 
of  the  execution  of  the  contract,  was  so  reasonable,  so  self-pos- 
sessed, so  much  that  of  a  sane  man  in  every  respect,  that  die 
Court  experiences  the  greatdbt  degree  of  embarrassment,  when  it 
looks  at  the  great  mass  of  evidence  on  the  other  side,  going  to 
show  that  before  that  time  he  was  an  extravagant  lunatic. 

Under  this  state  of  circumstances,  the  Oourt  is  disposed  to  seek 
aid  and  relief  from  the  embarrassment  by  a  resort  to  the  usual 
mode,  namely,  an  issue  before. a  Jury.  At  the  same  time  that  an 
issue  is  ordered,  it  will  be  necessary  to  the  ends  of  justice  be- 
tween these  parties,  that  further  orders  shall  be  made.  If  the 
final  judgment  of  the  Oourt  shall  be,  that  Miller  was  a  lunatic  at 
the  date  of  the  agreement,  and  that  the  same  was  not  executed' 
during  a  lucid  interval,  it  follows,  as  a  matter  of  course,  that  the 
instrument  as  a  contract  is  a  nullity.  But  it  by  no  means  follows, 
that  Ballard  will  not,  in  that  event,  be  entitled  to  compensatimi 
for  his  services,  and  his  risks.  If  one  enters  into  a  contract  with 
a  lunatic  without  a  knowledge  of  his  lunacy,  and  the  contract  is 
in  other  respects  made  in  good  faith ;  and  in  pursuance  of  the 
contract,  renders  him'  important  services,  by  which  the  lunatic 
receives  great  benefits,  though  the  contract  be  void,  the  partj 
rendering  the  services  is  entitled  to  just  and  reasonable  compen- 
sation. If  an  overseer,  for  example,  contracts  with  a  lunatic, 
without  knowing  him  to  be  such,  to  superintend  his  planting  in- 
terest, and  does  in  fact  perform  the  services,  can  it  be  doubted 
that  he  would  be  entitled  to  just  compensation  ?  Or,  if  a  me- 
chanic, under  the  like  circumstances,  contraots  to  build  a  boose' 
on  the  lunatic's  land,  and  to  furnish  the  materials,  and  hVdoes  in 
fact  bestow  his  labor  and  capital  in  the  improvement  of  the 
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lonatic's  estate,  he  is  entitled  in  equity ^  iiot  to  recoyer  upon  the  coo- 
tract,  (which  is  a  nullity,  though  he  was  ignorant  of  the  lunacy,) 
but  to  be  reimbursed  to  a  reasonable  extent,  provided  his  labor 
and  capital  has  improved  the  vidue  of  the  lunatic's  estate.  And 
tibis'  upon  the  pruaciple^  that  a  contract  that  is  void,  should  be 
Void  as  to  both  parties.  And  inasmuch,  as  in  the  eases  sii^posed, 
die  parlies  can&ot  be  restored  to  the  statu  quo ;  the  mechanic 
cannot  have  back  his  labor  mm)  his  capital,  and  the  overseer  can- 
not hav^  restored  to  him  his  services  and  his  time  consumed  in 
the  performance  (^  those  services,  and  their  conduct  has  befii 
bona  fidey  this  Court  will  idd  them  in  obtaining  a  fidr  and  just 
remuneratioB,  provided  their  servicee  have  been  actually  benefi- 
cial to  the  lunatic* 

On  the  supposition,  that  Miller  shall  be  found  to  have  been  a 
lunatic  at  the  date  of  the  contract,  thifi  appears  to  be  the  situation 
ef  Ballard.  He  was  ign^ant  of  the  lunacy,  (so  far  as  it  appears,) 
the  contract  was  fairiy  made,  and  the  compensation  was  reasona- 
ble and  just  as  I  have  before  stated*  His  services^  under  the 
contract  were  important  aad  suceesaful.  They  secured  to  MiUer 
his  distributive  share  of  Mrs«  McKennd's  estate;  which,,  but  for 
those  services,  in  all  prohability  he  would  never  otherwise  have 
obtained. 

If  Miller  was  not  a  lunatic,  Ballavd  is  entitled  to  have  his  con- 
tract enforced.  And  if  he  (Miller)  was  a  lunatic  at  the  date  of 
the  contract,  the  complainant  is  entitled  to  remuneration  out  of 
Miller's  estate,  in  his  hands,  in  proportion  to  the  value  of  the  ser- 
vices rendered,  the  degree  of  pecuniary  responsibility  and  expen- 
diture incurred,  and  the  time  and  labor  expended.  And  it  is  so 
ordered  and-  discreed.  It  is  further  ord^ed  and  decreed,  that  the 
complainant,  if  the  issue  as  to  Ae  lunacy  of  Miller  be  determin- 
ed against  him,  shall  have  the  privilege  of  gping  before  the  Com- 
missioner in  Equity  of  Lancaster,  after  due  notice  to  the  opposite 
party  or  their  couissel,  for  the  pra^pose  of  asoertaining  the  amount 
of  compensation  to  which  he  is  entitled  on  the  principles  of  this 
24 


Digitized  by 


Google 


870  APPEALS  IN  EQUITY. 

Campbell  vt.  Briggs. 

decree.  And  the  commissioner  is  hereby  ordered,  on  a  proper 
application,  to  institute  snch  inquiry. 

It  is  further  ordered  and  decreed,  that  an  issue  at  law  be  mtde 
up  to  be  tried  by  a  jury,  in  the  Court  of  Common  Pleas  for  Lm- 
caster  district,  in  which  the  following  questions  shall  be  submit- 
ted :  First,  whether  William  Miller,  late  of  Butts  county,  in  de 
State  of  Georgia,  was  a  lunatic  on  the  28th  April,  1848 ;  and 
secondly,  if  the  said  William  Miller  was,  at  or  before  that  tim«, 
a  lunatic,  whether  the  contract  between  the  said  Wm.  Miller  and 
Thomas  Ballard,  dated  28th  April,  1848,  was  executed  by  the 
said  Wm.  Miller  during  a  lucid  interval. 

It  is  further  ordered  and  decreed,  that,  in  the  said  issue,  the 
said  Ballard  shall  file  the  declaration,  and  in  other  respects  be  the 
actor  in  the  proceedings. 

It  is  further  ordered  and  decreed,  that  the  said  Ballard  shall 
be  entitled  to  waive  the  making  up  and  trial  of  the  issue  berehjr 
ordered,  (by  which  waivor  he  shall  be  considered  as  admitting  the 
lunacy,)  and  go  at  once  before  the  commissioner,  upon  the  inqniiy 
herein  before  ordered  to  be  made  upon  the  quantum  meruit. 

The  question  of  costs  is  reserved. 

The  circuit  decree  is  modified  in  conformity  with  this  appeal 
decree.     And  it  is  so  ordered. 

Johnston,  Dunkin  and  Wardlaw,  CC,  concurred. 

Decree  modified. 


Wm.  CampbeU  and  S.  Q.  BarhUy  vs*  B.  F.  Brigg$  and  A.  W. 

Yonffue. 

Four  obligors  gare  their  joint  and  seyeral  single  bin,  and  two  of  them,  C.  umI 
B.,  were  sued,  separately,  at  law,  by  tbe  obHgee,  and  defended  the  actkutf  « 
the  ground  of  fraud  and  misrepresentatioa  on  the  part  of  the  oliligee>  k«t 
judgments  were  recoTered  against  them :  the  fonr  (^tligoors  then  paid  op  tlM 
amount  of  the  judgments,  and  the  two  who  had  not  been  sued  at  law^  J.  vtd  Dm 
assigned  thdr  interest  in  the  matter  to  C.  and  B. :  C.  and  B.  then  filed  their 
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bill  against  the  obligee,  seeking  relief  on  tlie  same  ground  on  which  the  actions 
at  law  had  been  defended,  and,  at  the  trial,  used  J.  as  a  witness :  ffeld,  that 
they  were  not  entitled  to  relief,  and  thdr  bill  was  dismissed. 

Btfore  Wabdlaw,  J.,  o^  Fav^idd^  Julffy  1851. 

Wabdlaw,  Gh.  In  this  bill  the  plainti&  seek  relief  from 
jadgments  at  law  obtained  against  them  separatelji  bj  the  de- 
fendant, Briggs,  upon  a  single  bill,  joint  and  several,  executed  by 
them,  together  with  John  Campbell  and  David  McDowell,  alleg- 
ing that,  in  the  bargain  for  the  land,  which  was  the  considerati<m 
of  the  obligation,  the  obligors  were  overreached  bj  the  fake  and 
fraudulent  representations  of  Briggs,  by  words  and  tokens,  that 
the  land  contained  a  valuable  gold  mine. 

The  contract  in  question  was  made  March  25,  1845,  by  which 
Briggs  assigned  to  the  plaintiffs  and  the  two  other  persons  above 
named,  long  leases  be  held  of  the  ^^Love  mine,"  in  Y<»rk  dis- 
trict, and  received  their  obligation  for  the  payment,  on  January 
1, 1847,  of  $1,000,  with  interest  from  June  1,  1847,  Briggs, 
after  the  day  of  payment,  sued,  separately,  in  the  Court  of  Com- 
mon Pleas  for  Fairfield,  two. of  the  obligors,  the  present  plaintiffs; 
the  defendants  at  law  set  up  his  fraud  in  the  Iransaction  by  way 
of  defence,  but  he  obtained  judgments  against  them  at  Fall 
Term,  1848.  On  these  trials  no  attempt  was  made  to  use  the 
testimony  of  John  Campbell  and  William  Campbell,  who  were 
the  prindpal  agents  in  the  negotiation  with  Briggs.  On  Mardi 
31,  1849,  these  judgments  were  satisfied  by  payments  to  Tongue, 
the  clerk  of  the  Common  Pleas,  (no  executions  having  been  lodged 
with  the  sheriff*,)  by  equal  contributions  from  the  four  obligors. 
On  the  same  day  J.  Campbell  and  D.  McDowell  assigned  all  their 
interest  in  the  matter  to  the  present  plaintidb,  and  this  bill  was 
filed.  No  allegation  is  made  in  the  bill  of  any  surprise  or  fraud 
in  the  trials,  nor  of  any  newly  discovered  evidence,  nor  of  any 
special*  insufficiency  in  the  tribunal  which  determined  the  cases, 
nor  of  any  circumstances  whatsoever,  producing  manifest  ii\justice 
to  the  defendants  at  law ;  and  the  appeal  to  tJiis  Court  is  rested 
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altogether  on  the  ground  that  John  and  William  Campbell  were 
incompetent  witnesses  at  law. 

The  substantial  aim  of  this  bill  is  for  a  new  trial  in  this  forum 
of  an  issue  already  ai^iidioated  by  a  Court  of  competent  juris- 
diction. Actual  fraud  as  fully  vitiates  a  contract  in  the  Court  of 
Law  as  in  the  Court  ef  Equity ;  and  this  Court  follows  the  Court 
i»f  Law  in  questions  as  to  the  eompeteney  of  witAesees,  with  some 
exeeptionS)  irrelevant  to  the  present  case,  as  to  parties  tothesmi 
Apart  from  the  aMwer,  which  increases  by  its  dema&ds  the  proof 
required  from  the  plaintift,  the  plaintiffs  are  in  no  better  ooadi- 
tdon  here  as  to  remedy,  and  in  worse  condition  ae  to  evyenee, 
Aan  in  the  Court  of  Law.  In  the  case  at  law  against  BarUej, 
both  of  the  Campbells,  John  and  William,  if  competent  in  either 
Court,  might, have  been  used  for  Barkley ;  and  in  the  case  at  lav 
against  William  Campbefl,  John  Campbell,  relied  upon  ia  tb 
present  case,  was  as  competent  as  here. 

Dropping  the  question  as  to  Wiffiom  CampbelTs  compet^^ 
C0  immaterial,  on  what  ground  is  it  supposed  that  «^hn  Cuopbdl 
lifts  not  a  competent  witness  in  the  case  at  law  7  None  is  sv^ 
gested,  except  tfiat  he  was  maker  with  the  persouB  sued,  of  tk 
sbigle  bill  sued  upon;  yet  not  ooespying  the  relation  of  prinqpil 
to  them  as  sureties.  He  was  no  pasty  to  the  records ;  he  was  not 
liable  for  the  cost  of  the  eases  ;  his  testimony  could  not  affect  lu 
own  liability  upon  the  instrument.  Under  these  circui&staoeei, 
lie  would  seem  to  be  a  competent  witness,  even  without  rdease. 
In  ClevdanS  vs.  Cavrnffton^  8  Strob.  184,  it  was  hdd,  that  where 
Ibe  principal  in  a  »ngle  bill  is  liahle  for  the  costs  of  his  sore^i 
be  is^  on  t^t  ground,  an  incompetent  witness  for  the  suretj, 
when  sued  by  their  eonittion  creditxnr ;  but  tiie*  decision  m  pat 
vpon  Ms  direct  interest  in  the  evesit  of  die  suit,  and  the  old  no- 
lion  of  his  incompetency,  as  a  party  to  the  instrument,  is  repo£- 
«ted.  See  Knight  vs.  P^ackoftd^  3  McC.  71 ;  Hamwn  vs.  Aiikwr^ 
1  Bail.  83.  In  Leeeh  vs.  Kennedy y  8  Strob.  488,  it  was  fispfmr 
\y  decided  that  one  of  the  makers  d^  a  single  bill)  iK>t  sued,  nor 
Mable,  as  principal,  for  costs,  was  competent  to  prove  ^e  sigsi- 
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tore  of  another  mak^r  to  the  instrument ;  and  the  general  doo- 
^ine  is  reoognised,  that  a  Boretj,  in  a  joint  and  several  note  or 
bond,  as  he  is  not  liable  for  the  oosts  of  his  principal,  is  a  good 
witness  for  plaintiff  or  defendant,  in  a  separate  suit  against  the 
principal  In  all  legal  incidents  that  case  is  identical  with  the 
one  before  us.  Granting  that  this  doctrine  may  be  doubtful  where 
there  is  no  release,  {Logan  vs.  A%hhyy  1  Strob.  433,)  rules,  that 
where  the  surety  in  a  ^gle  bill  releases  the  principal  miJcer  frotfi 
all  liability,  this  will  rend^  the  principal  a  competent  witness  for 
the  surety.  The  assignment  or  release  subsequently  executed^ 
which  it  is  supposed  makes  John  Campbell  a  competent  witness 
here,  might  have  been  executed  on  the  trials  at  law«^  I  know  of 
no  peculiar  facilities  in  this  Court  for  rendering  witnesses  compe* 
tent  through  releases  or  assignments.  The  rules  of  evidence  are 
the  same  in  both  Courts;  or  rather,  in  this  matter,  equity  follows 
the  law. 

I  may  remark^  without  intending  to  imply  that  diis  would  have 
the  effect  of  destroying  his  competency  as  a  witness,  diat  John 
Campbell  should  have  been  made  a  party  to  this  suit.  The  as- 
signor of  a  debt,  or  right,  not  transferable  at  law,  must  be  a  party 
to  any  auit  in  equity  respecting  it  by  the  assignee.  Catheart  v8» 
Letpts,  1  Ves.  jun.  468 ;  Walbum  vs.  IngUby^  1  M.  aaid  K.  61. 
The  device  of  procuring  an  assignment  from  a  party  in  interest^ 
with  the  view  of  dropping  him  tis  a  party  to  the  record,  and  of 
using  him  as  a  witness,  savors  too  strongly  of  maintenance  to  d^ 
serve  encouragement.  Strob.  Eq.  §  1048 ;  Sopkins  vs.  ffopkim  MS. 

It  is  superfluous  to  argue  that  the  fraud,  which  is  the  ground  of 
this  bill,  if  sustained  by  proof,  would  have  been  available  as  a  d^ 
fence  to  the  suits  at  law. 

If  the  defendants  there  considered  their  evidence  insuffident 
irithout  the  aid  of  discovery  from  Briggs,  they  ought,  in  the  oX'- 
ercise  of  proper  diligence  and  attention  to  their  interests,  to  hav« 
made  a  more  timely  application  to  this  Court.  If  a  defendant 
has  omitted  to  file  a  bill  for  discovery  of  fiekcts  known  to  him  and 
material  to  his  defencoi  and  has  suffered  the  case  to  go  to  trial 


Digitized  by 


Google 


874  APPEALS  IN  EQUITT. 


Campbell  vt,  Briggs. 


without  adequate  proof  of  such  facts,  he  cannot  afterwards  claim 
im  injunction  or  a  new  trial  from  a  Court  of  Equity ;  for  it  wwliis 
own  folly  neither  to  have  prepared  himself  with  such  proof,  nor 
to  have  filed  a  hill  for  discovery  and  to  have  procured  a  stay  of 
the  trial  until  discovery.  Story  Eq.  §  895 ;  Wtnthrop  etoLn, 
Lane  et  ah  8  Des.  824. 

In  the  just  and  satisfactory  administration  of  law,  every  party 
should  have  the  opportunity  of  fairly  presenting  his  claim  or  de- 
fence for  adjudication  before  a  tribunal  of  competent  authority; 
but  when  he  has  once  had  such  opportunity,  the  peace  of  society, 
the  claims  of  other  litigants  to  the  attention  of  the  Courts,  and 
other  elements  of  policy,  require  that  he  should  forbear  from 
further  clamor.  From  the  inattention  of  parties,  the  oversights 
of  counsel,  the  infirmity  of  Judges,  and  other  casualties,  exact 
justice  is  rarely  done  in  contested  cases ;  but  general  justice  to 
the  community  demands  that  an  end  should  be  put  to  litigation. 
Courts  of  Equity  will  not  interfere,  after  a  verdict  at  law,  where 
the  case  in  equity  proceeds  upon  a  defence  equally  avidlable  at 
law,  unless  some  special  ground  of  relief  be  established,  such  as 
fraud,  or  surprise,  or  manifest  injustice  in  the  trial  at  law.  Story's 
Bq.  §  894,  *6,  '6;  MaxweUY^.  Connor,  1  Hill  Ch.  22;  (Tiie  m 
Davi9y  2  Hill  Ch.  846 ;  McBowaU  vs.  MeDowaU,  Bail.  Bq.  330. 
The  negligence  or  mistakes  of  the  party  or  his  counsel,  or  even 
supposed  error  in  the  Court  of  Law,  do  not  constitute  such  spe- 
cial ground  of  relief  here.  Ware  vs.  JSorwood,  14  Ves.  30; 
O'Keefe  vs.  RicBj  Bail.  Eq.  180 ;  Maxwell  vs.  Connor. 

I  am  of  opinion  that  the  plaintiffs  have  not  made  a  case  enti- 
tling them  to  be  twice  heard ;  and  that,  on  this  ground,  the  bill 
must  be  dismissed. 

Having  attained  this  Conclusion,  I  deem  it  unnecessary  to  state 
at  length  the  other  facts  and  pleadings  in  the  cause.  A  single 
witness,  John  Campbell,  testifies  to  a  case  of  fraud,  on  the  part 
of  Briggs,  in  the  bargain  for  the  land.  The  answer  positively 
denies  the  fraud ;  and  upon  the  general  rule,  the  answer  most 
stand  as  proved,  unless  contradicted  by  two  witnesses,  or  one 
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witness  widi  such  circumstances  of  corroboration  as  have  the  fiurce 
of  another  witness.  In  my  judgment,  the  other  evidenee  in  the 
case  rather  impsdrs  than  corroborates  John  Campbeirs  testimony. 
The  only  circumstance  of  corroboration  relied  upon^  is  that  stated 
by  Dr.  John  W.  Campbell,  that  from  the  dilapidation  of  the  mill 
and  the  appearances  about  it,  Briggs  could  hardly  have  collected 
through  the  mill  a  small  bar  of  gold,  which,  in  the  course  of  the 
negotiation,  he  exhibited  as  recently  obtained  from  the  Love  mine* 
This,  at  most,  raises  suspicion  where  the  proof  should  be  clear* 
Briggs  did  not  say  he  obtained  the  bar  by  grinding,  and  possibly 
may  have  obtained  it  by  panning.  J.  Campbell  is  contradicted, 
in  various  particulars,  by  other  witnesses,  although  he  seemed  to 
be  a  respectable  and  intelligent  person.  'One  fact,  howeyer,  is^ 
of  itself,  conclusive,  where  the  opposing  testimony  is  so  feeble« 
The  plaintiffs  purchased,  after  a  full  opportunity  of  examining 
the  mine,  and  after  testing  its  qualities  to  their  own  satisfaction, 
and  with  much  deliberation.  This  is  partly  admitted  by  Camp- 
bell, and  is  more  distinctly  proved  by  Black  and  Whitesides* 
Unless  the  evidence  of  deceit  was  much  more  decisive,  it  must  be 
held  that  the  plaintiffs  purchased  on  their  own  judgment. 
It  is  ordered  and  decreed  that  the  bill  be  dismissed. 

The  complainants  appealed,  on  the  following  grounds : 

1.  That  the  trial  at  law  was  no  let  or  bar  to  the  recovery  and 
relief  sought  by  the  complainants  in  a  Court  of  Equity. 

2.  That  the  testimony  showed  a  knowledge,  in  defendant 
Si^gg^  ^t  the  Love  mine  was  worthless,  and  that  he  falsely  re- 
presented the  same,  in  divers  ways  to  complainants,  to  be  a  good 
uid  valuable  mine,  before  he  sold. 

Buchanan,  for  iq>pellants. 
Thompson^  contra. 

The  opinion  of  the  Court  was  delivered  by 

DuNKiN,  Ch.  The  argument  of  this  appeal  has  been  placed 
mainly  upon  the  ground,  that  John  Campbell  was  an  incompetent 
witness  in  the  trial  at  law,  but  that  he  has  become  competent  in 
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tl^  case  in  conseqnenoe  of  having  paid  Us  proporticm  of  the 
judgment  recovered  against  the  complainants,  and  of  having  **  as- 
signed his  interest  in  the  matter^  to  the  complainants.  The  in- 
gtmment  of  assignment  is  not  hefore  us ;  but  it  is  not  ea^  to 
perceive  what  right  of  action  he  could  have  agilanst  the  defendant, 
Briggs,  -who  had  never  impleaded  him.  This  Ckmrt  deem  it,  how- 
ever, unnecessary  to  express  ^nj  opinion,  as  to  the  competency  of 
John  Campbell,  in  the  trial  at  law.  If  he  were  competent,  it 
was  the  duty  of  the  complainants  to  have  proposed  him  as  a  wit- 
ness, and  it  must  be  presumed  that  his  testhnony  would  have  been 
received.  But,  assuming  for  the  purposes  of  the  argument,  that, 
as  one  of  the  principal  obligors  in  a  joint  and  several  bill,  John 
Campbell  was  incompe'tent  to  testify  in  behalf  of  his  co-obligor, 
why  might  not  the  same  process  have  been  resorted  to  for  restor- 
ing his  competent,  which  has  been  since  adopted,  or  why  was  he 
not  rendered  competent  by  a  release  fSrom  his  co-obligor  ?  It  is 
said,  and  truly  said,  he  was  not  bound  to  release  him.  But,  if  a 
witness  is  called  to  the  stand,  and  successfully  objected  to,  on  the 
ground  of  interest,  which  he  declines  to  release,  is  it  any  ground 
for  a  bill  in  equity  on  the  part  of  the  unsuccessful  litigant,  in  be- 
half of  whom  he  was  called,  that  he  has  since  paid  the  witness 
his  debt,  and  thus  extinguished  his  interest,  and  desires  the  bene- 
fit of  anothtf  hearing  with  this  additional  evidence  ?  Or,  would 
it  make  any  differeoace  diat  the  witness,  rejected  as  incompetent 
at  tlie  trial,  had,  after  the  trial,  voluntarily  released  his  interest, 
and  thereby  rendered  Inmself  competent  to  testify  on  anotho* 
hearing  of  Uie  cause  ?  If  the  principle  were  recognized,  it  is  easj 
to  conceive,  that  a  party  would  rarely  want  the  advantage  of  a 
trial  in  chancery,  not  in  consequence  of  newly  discovered,  but 
newly  created,  testimony. 

Nor  is  this,  perhaps,  the  strength  of  the  objection  to  the  com- 
plainants' proceeding.  Substantially  they  seek  to  recover  back 
not  only  what  they  have  themselves  paid,  but,  as  assignees,  what 
has  been  paid  by  John  Campbell  and  the  other  co-obligor.  John 
Campbell  was  not  only  a  principal  in  the  obligation,  but  the  chief 
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actor  in  lite  transaction.  He  so  regarded  himself,  and  either  v6l- 
untarily  or  involuntarily  paid  his  proportion  of  the  judgment, 
and  then  assigned,  what  he  calls  his  interest  in  the  matter,  to  the 
defendants  in  the  snit,  his  co-obligors,  who  are  the  complainants 
in  this  bill.  Why  might  not  the  defendants  in  the  judgment, 
with  equal  propriety,  after  judgment  rendered  and  payment  by 
them,  assign  their  interest  to  a  stranger,  without  consideration, 
and  thus  enable  him  to  maintain  a  bill  to  be  sustained  by  the  evi- 
dence of  his  assignors  ?  So  far  as  the  complainants  seek  to  re- 
cover the  sums  paid  by  John  Oampbell  and  D.  McDowell,  the 
principle  is  directly  analogous.  The  argument  is,  that  they  had 
ui  interest  to  recover  back  the  money  paid  in  consequence  of  an 
erroneous  verdict.  They  voluntarily  assign  that  interest,  and 
thereby  qualify  themselves  to  testify  in  behalf  of  their  assignee, 
and  the  Court  is  asked  to  entertain  the  bill,  because,  in  the  suit 
at  law,  being  parties  to  the  record  and  directly  interested,  the  as- 
signors of  the  complainants  were  incompetent  to  testify.  The 
Chief  Baron  of  the  Exchequer,  in  the  recent  case  of  Welch  vs. 
Faucett^  (25th  Feb.  1852,)  adverts  to  some  of  the  inconveniences 
of  the  late  Act  of  Parliament  authorising  the  admission  of  parties 
as  witnesses,  and  says,  that  ^'  the  change  will  necessarily  lead  to 
increased  litigation ; "  and  that  "  cases  will  now  be  brought  into 
Court  which  would  never  have  been  thought  of,"  and  recommends 
that  the  operati<m  of  the  statute  of  firauds  and  perjuries  should 
he  extended.  But  to  sanction  a  UIl  of  this  character,  would  not 
oxdy  increase  and  protract  litigation,  but  would  stimulate  an  angry 
and  unsuccessful  suitor  at  law,  by  assigning  his  interest,  to  set  o% 
foot  a  new  proceeding,  in  which  he  could  tell  bis  own  tale  and  his 
adversMry  be  unheard.  It  seems  enou^  that  the  diligent  re- 
searches of  tibe  complainants'  counsel  have  furnished  no  precedent 
for  these  proceedings. 

But,  in  the  trial  at  law,  the  complainants  resisted  the  recovery, 
on  the  groimd  of  fraud  and  misrepresention  on  the  part  of  the 
defendant,  Briggs.  On  the  evidence  submitted,  the  jury  render- 
ed a  verdict  for  the  plaintiff  in  the  suit.    In  this  Court  the  com* 
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plainantB  have  had  the  advantage  of  the  defendant's  answer,  and 
also  of  the  evidence  of  John  Campbell,  and,  upon  the  question  of 
fraud  and  misrepresentation,  the  Chancellor  has  arrived  at  tbe 
same  conclusion  with  the  jury.  Under  these  circumstances,  it 
would  require  an  extraordinary  case  of  misapprehension  to  war- 
rant the  interference  of  this  Court ;  but,  upon  a  review  of  the 
evidence,  we  are  well  satisfied  with  the  conclusions  of  the  Chan- 
cellor and  of  the  jury. 

The  decree  is  affirmed,  and  the  appeal  dismissed. 

Johnston,  Daeoan  and  Wakdlaw,  CC,  concurred. 

Appeal  dwmmed. 


Cfharles  (7.  Sojf  vs.  Frederick  J.  Hay^  Jr.y  et  (d. 

Testator  derised  and  bequeathed  his  estate,  real  and  personal,  "  to  his  daughtor 
S.  B.,  and  the  heirs  of  her  body,  prorided  if  my  said  dau^ter  should  happen 
to  die  without  Uving  issue  of  her  body,  then,  and  in  that  case,  aU  my  said  es- 
tate, both  personal  and  real,  to  return  to  the  nearett  heirs  of  my  body  by  my 
mother* 9  Uneage  :**  Meld  that,  in  the  personalty,  8.  B.  took  an  absolute  estate, 
and  there  was  no  yalid  limitation  to  her  issue  as  purchasers. 

Upon  the  question  ordered  to  be  re-argued,  (see  8  Rich.  Eq. 
884)  to  wit,  whether,  as  to  the  personal  estate  of  the  testator, 
Charles  J.  Brown,  there  was  a  valid  limitation  to  the  issue  of  hiB 
daughter,  Mrs.  Hay,  as  purchasers,  this  cause  was  again  heard. 

J.  T.  Aldriehy  for  Harriet  Ford  Hay,  contended,  first,  that  the 
limitation  over,  to  the  "  nearest  heirs  of  my  body  by  my  mother's 
lineage  "  was  not  void  for  uncertainty ;  that  it  was  manifest  the 
testator  intended  to  limit  the  estate  over  to  his  next  of  kin  in  the 
maternal  line ;  that  the  Court  had  only  to  substitute  self  ^^^  ^^> 
and  the  sentence  would  then  read  thus,  to  the  ^^  nearest  heirs  of 
myself  by  my  mother's  lineage  :"  and  he  dted,  1  Jarm.  on  Will* 
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442 ;  Oraik  vs.  Lamb,  28  Eng.  Ch.  Rep.  489 :  Secondly,  That 
the  words  "  die  without  living  issue "  were  equivalent  to  "  die 
without  leaving  issue,"  or  "  die  without  surviving  issue  ;**  and  cited 
2  Jarm.  on  Wills,  328  ;  Butler's  Fearne,  470,  395,  418, 420,  430. 
Thirdly,  assuming  that  the  limitation  over  "  to  the  nearest  heirs" 
depended  on  a  contingency  which  was  no^  too  remote;  andassuming, 
also,  that  the  limitation  over  was  void  for  uncertainty^  still  he  con- 
tended that  Mrs.  Hay,  the  daughter,  took  only  a  life  estate  and  that 
her  issue  took  as  purchasers ;  and  he  cited  and  commented  on  Forth 
vs.  Chapman,  1  P.  Wms.  666  :  Fearne,  488 ;  Henry  ^  Talbird  vs. 
Archer,  Bail.  Eq.  536  ;  Powell  yq.  Brown,  1  Bail.  103 ;  Knight  vs. 
Mlis,  2  Bro.  C.  C.  578 ;  Carr  vs.  Porter,  1  McC.  Ch.  60 ;  Meed 
vs.  Snell,  2  Atk.  642  ;  Fearne,  487 ;  Lampley  vs.  Blower,  8  Atk. 
896 ;  LeWrOcki  vs.  Glover,  1  Rich.  Eq.  141 ;  Thebridge  vs.  KU- 
hume,  2  Ves.  283 ;  Chandless  vs.  Price,  3  Ves.  301 ;  Butterfield 
vs.  BuUerfield,  1  Ves.  133;  Wilkenson  vs.  South,  7  T.  R.  551 ; 
Chierry  vs.  Vernon,  1  N.  &  McC.  71 ;  Butler's  Fearne,  471,  ei 
seq.  ;  Shearman  vs.  Angel,  Bail.  Ep.  351 :  Brown  vs.  Qeiger,  4 
M'C.  427  ;  Fearne,  533  ;  Dougherty  vs.  DougheHy,  2  Strob.  Eq. 
63;  Pulliam  vs.  Byrd,  2  Strob.  Eq.  134 ;  Lyon  vs.  Mitchell,  1 
Madd.  475 ;  Jackson  vs.  Noble,  2  Keen,  590 ;  Joslin  vs.  Han^ 
mond,  3  M.  &  K.  110. 
Bellinger,  contra. 

The  judgment  of  the  Court  was  announced  by 
Dargan,  Ch.  The  judgment  of  the  Court  in  this  case  turns 
upon  the  construction  of  Charles  J.  Brown's  will.  The  langus^e 
of  the  bequest  in  question  is  as  follows  :  "  I  give  and  bequeath 
to  my  loving  daughter,  Susan  Cynthia  Brown,  and  the  heirs  of 
her  body,  all  my  wordly  estate,  both  real  and  personal ;  provided, 
if  my  said  daughter,  Susan  Cynthia  Brown,  should  happen  to  die 
without  living  issue  of  her  body,  then  and  in  that  case  all  my  said 
estate,  both  personal  and  real,  to  return  to  the  nearest  heirs  of  my 
body  by  my  mother's  lineage." 

The  Chancellor  who  heard  this  cause  on  circuit,  held,  that  ^ 
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to  the  real  estate,  the  will  created  a  fee  conditional ;  and  that  part 
of  the  circuit  decree  has  heretofore  been  affirmed  by  this  Court. 
He  also  held,  that  Susan  Cynthia  Brown  took,  under  the  abore 
f«cited  bequest  of  the  will,  an  absolute  estate  in  the  personal  pro- 
perty. A  majority  of  the  Court  concurs,  also,  in  this  part  of  the 
ckcuit  decree,  but  a  majority  does  not  concur  in  all  the  reasoning 
by  which  the  Chancellor  has  arrived  at  his  conclusion.  The 
Chancellor  says:  "if  the  word  ^living'  were  omitted,  and  the 
IiHiitation  over  had  been  upon  Susan's  dying  unthout  usucj  it  ad- 
aaits  of  no  doubt,  that  this  would  not  have  been  a  limitation  over 
lo  take  effect  definitely  at  Susan's  death,  but  at  any  time  after  her 
death,  however  remote ;  that  is,  as  the  cases  have  ruled,  upon  an 
ndefinite  failure  of  issue."  This  is  unexceptionable.  Thus  far, 
the  reasoning  is  satisfactory,  and  the  principle  well  illustrated. 
Bot  when  the  Chancellor  proceeds  to  say,  that  the  word  '  Umng* 
prefixed  to  the  word  ^  i%9ue  *  affords  no  qualification,  and  that  the 
words  "  if  she  should  happen  to  die  without  livtTtg  issue  of  her 
body/'  are  not  restrictive,  and  mean  no  more  than  if  the  testator 
kod  said,  "  if  she  should  happen  to  die  without  issue  of  her 
body,"  a  majority  of  the  Court  dissents.  We  are  of  the  opinion 
AsLt  the  expression,  "  if  she  should  happen  to  die  without  iivinj^ 
issue  of  her  body,"  then  over,  is  equivalent  to  the  words,  "  if  she 
should  die  without  leaving  issue  "  or  "  without  issue  living  at  her 
death;**  both  of  which  forms  of  expression,  when  there  is  a  gift 
to  the  issue  (though  in  general  words)  in  the  direct  bequest,  with 
%  limitation  over,  have  been  held,  in  numerous  cases,  to  be  re- 
ikictive.  As  for  example :  where  there  is  a  direct  gift  to  the  issue 
m  general  words,  which,  standing  by  themselves,  and  unaided  by 
the  context,  would  fail  as  a  limitation  to  the  issue  as  purchasers, 
yet  if  it  be  followed  by  an  ulterior  and  valid  limitation  over  to 
take  effect  m  the  event  of  the  first  taker's  dying  without  leaving 
issue,  or  without  issue  living  at  his  death,  it  is  settled  law,  that 
iueh  explanatory  provisions  of  the  win  have  the  effect  in  refer- 
once  to  personal  estate  of  restricting  ihe  primary  and  technical 
venae  (^  Uie  wordiy  ^heinof  the  body"  or  ^  issue,"  00  as  to  make 
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iitkexm  meafi^  not  the  krae  or  heini  of  die  bod  j  in  indefinite  sueces- 
Bion,  but  a  class  of  persons  who  shall  be  lining  at  the  deatih  of 
the  first  taker.  By  this  construction  without  violating  the  rules 
o£  law  against  perpetuities,  the  issoe  take,  as  purchasers,  under 
the  worda  of  the  direct,  but  oth^wise  general  and  indefinite  gift. 
I  am  unable  to  distinguish  between  the  cases  by  which  the  &re- 
geing  rule  hae  been  established  and  that  now  before  the  Court  I 
think  that  the  expression  ^  dying  without  living  issue/'  implies  a 
dying  without  issue  living  at  the  death  of  the  first  taker — and  mA 
is  the  opinion  of  a  majority  of  this  Court.  So  that  the  failure  of 
Susan  Cynthia  Brown's  issue  to  take  as 
firom  that  part  of  the  wiU. 

But  there  is  anodier  questioQ  arising 
Charles  J.  Brown's  wiU,  whidi  c^videsi 
The  limitation  ovar  which  the  testate^ 
to  tike  nearest  heirs  of  his  body  of  his  : 
possible  to  designate  the  persons  emhr 
It  is  utterly  unmeanii^  So  hr  aa  certainty  is^ 
as  well  have  given  the  estate  to  the  most  virtuous  man  in  tlie 
State,  or  to  seme  imaginary  personage.  The  limitation  over  is 
void  fbr  uAcertainty.  And  tiie  cpiestion  wlueh  remains  is, 
whether  this  ulterior  and  void  limitation  is  sufficient  to  reflect  back 
audi  a  restrictive  meaning  upon  the  general  words  of  the  direct 
gifi;  to  the  issue  as  to  make  them  take  as  purchasers.  Upon  iUs 
question,  afteor  two  arguments  at  the  bar,  and  much  delibeeation 
and  research,  the  Court  has  been  unable  to  harmonise  in  opinion. 
And  if  the  adjudication  of  the  case  depended  upon  a  decision^  ef 
this  question,  there  could  bene  disposition  of  it,  by  this  Coort^on 
acoount  of  differences  of  epinion. 

For  myself,  I  think,  that  the  will  must  be  read  and  constarued 
as  if  the  void  limitation  over  had  not  been  ineerted.  I  have  here- 
tofore been  of  the  opinion,,  that  it  must  be  ^  valid  limitation  over, 
lo  have  the  effeot  of  qualifyn^  die  generality  of  the  words  of  the 
direct  gift  to  the  issue,  so  as  to  make  them  take  as-  purchaaen. 
And  I  have  heard  nothing  in  die  necenl^  discussions  upon  the  aub- 
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jeot,  nor  have  I  been  able  to  find  any  in  the  way  of  aothonty,  to 
shake  my  previous  opinion. 

A  gift  to  A.,  and  if  A.  should  die  without  issue  living  at  the 
time  of  his  death,  then  to  B.  is  unquestionably  a  good  limitation 
to  B.,  if  the  contingency  happens  upon  which  he  was  to  take. 
And  if  it  does  not  happen  A.  retains  an  absolute  estate.  In  this 
case  the  issue  of  A.  do  not  take  as  purchasers,  because  nothing  is 
intended  to  be  granted  to  them  in  the  words  of  the  direct  gift. 
Their  existence  or  non-existence  at  the  death  of  A.,  like  any  other 
contingent  event,  is  simply  made  the  condition  upon  which  Uie 
remainder  to  B.  depends. 

A  gift  to  A.  and  to  his  issue,  or  the  heirs  of  his  body,  and  if  he 
diould  die  without  leaving  issue  or  heirs  of  his  body,  then  to  B. 
is  a  good  limitation  to  B.  as  in  the  preceding  illustration  ;  and  wiU 
take  effect  if  A.  should  die  without  leaving  issue,  or  heirs  of  his 
body.  But  in  this  case,  the  testator  intends  a  direct  gift,  thou^ 
in  general  and  in  definite  terms,  to  the  issue  of  A.,  and  A.  will  take 
only  a  life  estate,  and  his  issue  will  take  in  remainder  as  pur- 
diasers.  The  valid  limitation  over  to  B.  has,  by  a  fair  constmo- 
tion,  the  effect  of  qualifying  the  generality  of  the  words  of  the 
direct '  gift  to  the  issue  of  A.,  so  as  to  make  them  mean  the  issue 
of  A.  living  at  his  death. 

It  is  equally  clear  that  a  gift  to  A.  and  the  issue  or  heirs  of  his 
body,  without  any  limitation  over,  or  other  words  indicating  that 
the  testator  meant  to  embrace  in  the  direct  gift  only  the  issue  of 
A.,  who  should  be  living  at  his  death,  confers  upon  A.  an  abso- 
lute estate.  In  other  terms,  "issue,  *'  or  "heirs  of  the  body," 
unrestricted  and  unexplained,  are  words  of  limitation  and  not  of 
purchase.  So  far  there  cannot  possibly  be  any  difference  of 
opinion. 

But  some  of  the  members  of  this  Court  are  of  the  opinion,  that 
in  the  case  of  Charles  J.  Brown's  will,  the  abortive  attempt  to 
create  the  limitation  over,  has  the  effect  of  cutting  down  the  es- 
tate of  Susan  Cynthia  Brown  to  a  life  estate,  with  remainder  in 
fee  to  the  children.     Other  members  of  the  Court  think  that  the 
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eetate  of  Susan  Cynthia  Brown,  absolute  by  tbe  irords  of  the 
direct  gift,  is  not  to  be  cut  down  to  a  life  estate,  by  a  limitation 
over,  which  was  void  by  its  own  inherent  defects.  The  last  is  my 
own  opinion,  as  I  have  already  intimated. 

The  whole  argument  on  the  other  side  proceeds  upon  the  un- 
founded assumption,  that  an  interest  is  given  to  the  issue  of  the 
first  taken  by  the  terms  of  the  direct  gift.  This  is  a  great  mis- 
take. The  issue  are  mentioned  in  the  clause  of  the  direct  gift, 
but  not  in  a  manner  to  give  them  an  estate.  The  whole  estate, 
according  to  the  rules  of  law,  is  in  the  first  instance  given  as  ab- 
solutely to  Susan  Cynthia  Brown  as  the  forms  of  language  admit 
of.     This  will  not  be  disputed. 

Is  this  absolute  gift  to  be  divested  or  cut  down  by  an  ineifee- 
tual  limitation  over  ?  The  case  of  Btnry  ^  TaUnrd  vs.  Archer j 
Bail.  Eq.  535,  decides,  that  a  good  limitation  over  may  reflect  a 
restrictive  meaning  upon  the  general  words  of  the  direct  gift, 
and  so  qualify  the  word  ^^iMMe"  in  the  direct  gift  as  to  make  it 
mean  issue  living  at  the  death  of  the  first  taker.  But  is  there 
any  authority  for  saying  that  a  had  limitation  over  will  have  that 
effect  ?     The  authorities  are  the  other  way. 

^^  An  original  vested  gift  shall  not  be  qualified  by  a  subsequent 
gift  engrafted  on  it,  which  the  law  will  not  allow  to  take  effect, 
as  by  a  gift  over  which  is  void,  by  reason  of  its  being  too  re- 
mote.*' 2  Wms.  on  Ex'ors.  1087 ;  Blease  vs.  Burgh^  2  Beav. 
221 ;  Ring  vs.  ffardmcky  2  Beav.  852.  "  And  the  rule  is  gene- 
hJ,  that  an  absolute  interest  is  not  to  be  taken  away  by  a  gift  over, 
unless  the  gift  over  may  itself  take  effect.*'  2  Wms.  on  Ex'ors. 
1087 ;  Ghreen  vs.  ffarvey,  1  Hare,  428  ;  Winekworth  vs.  Winek" 
worthy  2  Beav.  576 ;  JSaton  vs.  Barker,  2  Coll.  124. 

In  Jackson  vs.  NobU,  2  Keen,  590,  the  testator  gave  real  and 
personal  property  to  his  daughter  A.  and  two  other  persons,  in  trtist, 
to  permit  A.  to  receive  the  rents  and  profits  for  life  to  her  separate 
use,  and  after  her  decease  in  trust  to  convey  the  estate  to  A's. 
keirs,  executors,  &c. ;  but  in  case  A.  should  marry  and  have  no 
children,  then  the  testator  gave  the  property  to  B. ;  or  in  case 
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ef  Us. decease  before  A.,  th^n  t»  B*s.  (^akken.  The  testato's 
daoghter  loaxried,  but  had  no  diildren ;  and  B.  died  m  her  fife 
without  issue.  The  Master  of  the  Rdls  held  thai  the  testate's 
daughter,  A.,  took  an  absolute  equksUe  estate,  with  an  exeeuttiy 
gift  orer  to  B.  and  his  children ;  aad  that  B.  having  died  wicbont 
children  in  the  life  time  of  A.,  the  absolute  title  of  the  lattev  vt- 
mained  undefSeated. 

Mr.  Jarman,  (1st  toI.  on  Wills,  78ft,)  in  oemmenting  on  tUs 
ease,  says,  ^^  so  if  the  ezacutory  devise  were  v<nd  on  aecomt 
ef  its  remoteness,  or  for  any  other  eauaej  the  prior  deviw 
W<mld  be  absolute."  He  proceeds  to  say,  ^^  On  the  same  frntd- 
pie,  it  would  seem  to  follow,  that,  if  personal  estate  were  be- 
queathed in  terms  whidi,  standing  ahme,  would  coiner  the  abso- 
lute interest,  and  there  followed  a  becjpiest  oves  in  a  oertain  e?^t 
to  a  person  for  life,  the  first  legatee  would,  (sulject  to  such  eie- 
entorj  gift  for  life,)  be  absolutely  entitled.  It  might  appear  to  be 
a  farther  deduction  from  tins  doctrine,  that  if  the  second  gift  wepe 
a  contingent  bequest  of  the  entire  interest  in  the  pr<^>erty,  and 
not  for  life  only  and  such  contingent  and  substituted  beqoest  failed 
in  event,  the  prior  legacy,  in  derogation  of  which  the  same  wis 
to  take  ^ect|  would  remain  absdnte." 

Thus  it  i^ppears  to  be  a  doctrine  weU-««stained  by  the  autbori- 
ties,  that  where  the  words  of  the  direct  g^  would  confer  on  tk 
first  taker  an  absolute  estate,  such  absolute  estate  is  not  to  be  cat 
down  or  defeated^  by  a  subsequent  contingent  limitation  oier, 
which  is  inefiectual.  This  was  dearly  Chancellor  Hajipi^'B 
opinion.  For  in  Henry  ^  Talbird^%.  AreAer^  (Bail:  Eq,  550)  be 
remarks ;  ^I  bdieve  it  may  be  aafely  said,  that  there  is  no  ad- 
judged case,  except  that  of  Xyim  vs.  Mitdidlj  of  such  limitation 
to  issue,  in  which,  the  qaestions  of  the  first  taker's  being  restrkted 
to  less  ^an  an  absdute  estate,  kqA,  the  goodness  of  the  Umitatiao 
over,  were  not  regarded  as  identicaL"  And  I  may  conclude  theie 
observations  by  saying,  that,  in  all  the  disoussions  which  ve  bave 
had,  at  tiie  bar,  and  in  1h&  consultation  room,  no  case  haabeim 
presented,  where  the  absolute  estate  gi^en^  to  the  firsttaker  by  tbe 
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words  of  the  direct  gift,  has  been  cut  down  or  restricted  to  a  lif#* 
wtate,  by  a  limitation  over,  -which  was  bad  for  any  cause.  ^ 

A  majority  of  the  Court,  thongh  upon  different  grounds,  con- 
enr  in  the  opinbn,  that  the  issue  of  Susan  Cynthia  Brown,  (after- 
wards Susan  Cynthia  Hay,)  do  not  take  as  purchasers  under  the 
bequests  of  Charles  J.  Brown's  will. 

The  circuit  decree  is  in  that  redpect  affirmed,  and  the  appeal 
from  that  part  of  the  circuit  decree  is  dismissed. 

Wardlaw,  Ch.  concurred. 

JoHNSTOK,  Ch.  Upon  the  point  on  whidi  the  Court  is  now  to 
giye  judgment,  I  am  still  of  the  siEtme  opinion  which  I  expressed 
in  the  decree. 

I  am*  not  sufficiently  satisfied  with  the  ground  upon  whidi  my 
brethren  Dargan  and  Wardlaw  have  put  the  case,  to  adopt  their 
opinion,  at  present. 

I  do  not  perceive  the  force  of  the  objections  made  to  the  view 
I  expressed  in  the  decree,  that  the  word  '^  tivinff  "  does  not  add 
to,  or  vary,  the  meaning  of  the  word  " issue*'  to  which  it  is  pre- 
fixed. It  is  merely  superfluous, — as  are  the  words  following, — 
**  of  her  body.*'  Instances  of  such  superfluous  language  are  very 
common  in  the  cases,  and  wherever  they  occur,  do  not  vary  the 
decision  which  would  have  been  made  had  they  been  wanting. 

If  the  testator  had  made  the  limitation  over  to  take  effect  if  his 
daughter  Susan  should  happen  to  "  die  without  issue  of  her  body" 
— his  meaning  would  certainly  have  been  without  issue  alivej  or 
living.  The  addition  of  the  words  alive  or  living  would  have  served 
no  purpose  whatever.  They  would  not  have  served  to  fix  the 
time  at  which  the  limitation  over  is  to  take  effect — which  is  the 
important,  and,  indeed,  the  only  point  of  our  inquiry  here.  ' 

It  is  assumed  here,  that  the  word  "  living  "  means  living  at  her 
death :  but  I  conceive  it  has  no  such  meaning. 

The  reference,  by  one  of  my  brethren,  to  the  case  of  Senry  ^ 
Talbird  vs.  Archer^  is,  in  my  conception,  very  unfortunate  :  and 
does  not  serve  to  destroy,  but  rather  to  elucidate  the  principle  upon 
25. 
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which  the  drcoit  decree,  in  this  case,  is  pat.  The  will,  in  that 
case^  is,  that,  if  either  of  the  daughters  should  die  without  leaving 
issue  alive,  then  over.  It  was  not  the  word  ^^aUve**  (equiyalent 
to  ^'living,''  in  the  present  case),  that  fixed  the  juncture  for  the 
limitation  over  to  take  effect :  nor  did  the  Court  give  it  any  such 
effect.     The  time  "^i^as  fixed  solely  hy  the  word  "  leaving." 

In  this  case  there  is  no  such  word,  nor  any  other  word  of  die 
same  efficacy. 

There  is  not  a  single  word  of  time  in  the  sentence  of  Brown's 
will  under  examination.  Die  without  iastt^^  hy  well-settled  mles, 
means  an  indefinite  failure  of  issue  :  refers  to  a  time  when,  after 
the  death  of  the  party,  he  shall  be  without  issue — meaning  alwage 
iesue  alive  or  living.  And  unless  there  be  something  in  the  will 
brides,  to  fix  the  time,  at  the  death  of  the  party,  it  is  too  remote 
and  indefinite. 

But,  as  my  brethren,  Daroan  and  Wardlaw,  come  to  the  same 
result  with  me,  I  concur  with  them  in  affirming  the  decree,  and 
dismissing  the  appeal. 

DuNKiN,  Ch.  dissenting.  A  majority  of  this  Court  are  of 
opinion  (and  I  concur  with  them)  that  the  words  ^'  die  without 
living  issue  of  her  body  '*  are  equivalent  to  "  die  without  leaving 
issue  of  her  body  alive  at  her  decease.*'  Judicially  read,  it  is  a 
bequest  to  the  testator's  daughter,  Susan  Cynthia  Brown,  and  the 
heirs  of  her  body,  but  ^'  if  my  said  daughter  should  happen  to  die 
without  leaving  issue  of  her  body  alive  at  the  time  of  her  decease, 
then  and  in  that  case"  over.  Certainly,  since  Henry  ^  Talbird 
vs.  Archer^  (Bail.  Eq.  535,)  I  think  it  has  not  been  questioned 
that  the  effect  of  these  subsequent  words  is  to  restrict  the  gener- 
,  ality  of  the  previous  expression,  and  to  create  a  life  estate  in  the 
first  taker,  and  enable  the  children  to  take  as  purchasers.  .The 
bequest  in  Henry  ^  Talbird  vs.  Archer^  was  to  the  testator's 
daughter,  "  to  her  and  the  lawful  issue  of  her  body  forever,"  but 
if  any  of  his  daughters  should  die  "  without  leaving  lawful  issue 
of  their  body  alive,"  then  their  part  to  be  equally  divided  among 
the  surviving  children. 
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The  daughter  died  leaving  children,  and  they  were  held  entitled 
to  take  as  purchasers ;  and  upon  the  principle,  that  ^^  where  there 
is  an  express  gift  to  issue  generiJlj,  a  limitation  over,  in  the  eyent 
of  the  first  taker's  dying  without  leaving  issue  living  at  his  deatb^ 
will  confine  the  gift  to  such  issue  as  are  living  at  that  time,  and 
entitle  them  to  take  as  purchasers/'  Where  the  bequest  is  to  one 
and  his  issue,  or  the  heirs  of  his  body,  without  more,  the  law  gives 
an  absolute  estate,  not  because  the  testator  intended  to  give  aa 
absolute  estate,  but  because  he  intended  to  give  an  estate  restrio- 
ted  indefinitely  in  lineal  succession  which  the  law  does  not  permit. 
But  if  there  are  superadded  words  which  manifest  that  the  testa- 
tor did  not  contemplate  such  indefinite  lineal  succession,  the  Court 
lays  hold  of  such  words  in  order  to  give  efiect  to  the  intention.-— 
'Rie  circumstance  of  limiting  the  property  over,  on  the  event  of 
not  leavtThg  issue  has  been  held,  in  a  large  class  of  cases,  sufficient 
to  show  the  testator's  intention  to  use  the  word  issue,  or  heirs  of 
the  body,  not  as  a  word  of  limitation,  but  of  purchase.  The  au- 
thority of  Henry  ^  Talbird  vs.  Archer  has  been  repeatedly  re- 
cognized, and  may  now  well  be  regarded  as  a  rule  of  property, 
nor  is  the  obligation  of  that  decision  now  called  in  question.  In 
the  will  before  us,  the  intention  of  the  testator  to  restrict  the 
meaning  of  the  term  issue  to  the  children,  or  other  descendants 
of  his  daughter  living  at  her  death,  is  manifested  by  language 
nearly  identical  with  that  of  Bell's  will.  The  daughter  left  chU- 
dren,  who  are  parties  to  these  proceedings,  and  who,  according  to 
Henry  ^  Talbird  vs.  Archer^  are  entitled  to  take  as  purchaserSi 
under  the  will  of  their  grandfather. 

But  it  is  objected  that  the  children  are  not  entitled,  because,  if 
their  mother  had  happened  to  leave  no  children,  the  terms  of  the 
ulterior  limitation  over  leave  it  uncertain  to  whom,  in  that  event| 
the  estate  would  pass.  In  other  words  the  testator  has  clearly 
manifested  the  objects  of  his  bounty  if  his  daughter  left  children 
alive,  and  she  has  left  children,  but  he  has  not  been  so  fortunate 
in  designating  the  objects  of  his  bounty  in  a  contingency  which 
has  not  happened ;  but  this  want  of  certainty  is  to  defeat  his  de- 
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^dared  purpose  in  the  ev^it  which  has  happened.  Let  Uie  prbpo- 
Bition  be  analyzed  with  reference  to  this  case.  The  gift  is  to  the 
testator's  daughter  and  the  heirs  of  her  body,  which,  bj  the  re- 
gtrictive  words  sobseqnently  osed,  would  be  construed  to  give  a 
life  estate  to  the  mother  with  a  remainder  to  her  issue  living  at  the 
time  of  Jier  death.  But  the  testator  further  provided  that  if  his 
^ughter  "  should  happen  to  die  without  living  issue  of  her  body, 
Aen  and  in  that  case  the  estate  is  to  return  to  the  nearest  heirs 
^  testator's  body  by  his  mother's  lineage."  It  is  said  that  this 
contingent  limitation  over  is  void  for  uncertainty,  as  the  Court 
would  be  unable  to  say  who  were  the  nearest  heirs  of  testator*s 
body  by  his  mother's  lineage ;  and  in  what  remains  to  be  said 
that  ¥rill  be  assumed.  But  what  is  the  consequence  deduced  fr<»A 
it?  Does  this  uncertainty  as  to  the  ultimate  and  contingent  ob- 
ject of  the  testator's  bounty,  in  an  event  which  has  never  occur- 
red, create  the  smallest  uncertainty  as  to  the  objects  of  his  bounty, 
in  the  event  which  has  occtirred  ?  Does  it  create  a  suf^ieion  that 
he  contemplated  an  indefinite  lineal  succession,  and  that  he  did 
not  restrict  his  vision  to  the  period  of  his  daughter's  death,  and 
the  state  of  things  then  existing  ?  Not  at  all.  Nothing  is  mors 
hazardous  than  to  take  up  a  general  expression  without  reference 
to  the  context,  and  apply  it  indiscriminately.  In  Henry  ^  Tal- 
Urd  vs.  Archery  Chancellor  Harpbr  is  speaking  of  the  validity 
«f  the  gift  over  in  reference  to  the  previous  gift,  but  he  never  meant* 
Id  say,  that  because  the  contingent  limitation  over  is  void  for  un- 
ocrtaintj  or  illegality,  the*  previous  estate,  well  given,  is  thereby 
defeated.  All  the  authorities  maintain  a  contrary  doctrine.  "  A 
gift  over,"  says  Lord  Langdale  in  Blease  vs.  Burgh,  2  Beav.  221, 
^' which  is  ttoo  remote  and  void,  cannot  defeat  a  vested  interest 
previously  given."  Does  it  make  any  diiierence  that  the  gift  over 
IB  void  for  uncertainty  or  illegality,  and  not  for  remoteness  ?— 
The  rule  is  recognized  and  the  authority  cited  by  Mr.  Williams 
in  his  treatise  on  Executors,  p.  10S9.  It  is  also  recognized  in  the 
ease  of  Dougherty  vs.  Dougherty ,  2  Strob.  Eq.  67.  In  the  case  be- 
ibre  us  there  is  a  direct  bequest  to  die  daughter  and  the  heirs  of 
her  body.     The  inquiry,  says  Mr.  Justioe  CheveSi  in  Query  vs. 
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Vemofij  (1  N.  k  McC.  71,)  is  "  whether  these  words,  isstiej  7ieir$ 
of  the  bodt/j  ko.y  express  an  indefinite  succession  of  persons,  or 
whether  they  point  out  certain  particular  persons  who  may  exist| 
and  must  take  within  a  period  not  excluded  by  the  rules  of  law?'* 
To  determine  this  inquiry  the  Court  is  permitted  to  look  to  other 
expressions  in  the  context,  and  if  it  be  thence  ascertained  that 
the  ierms  are  used  In  a  restrictive  sense,  then  the  heirs  of  the 
body  are  held  to  take  as  purchasers.  Such  expressions  as  ^  dying 
without  leaving  issue  alive  at  the  death  of  the  first  taker,'  hav« 
reoeived  judicial  interpretation  as  so  restricting  the  testatorHi 
meaning.  And  the  acknowledged  intention  of  the  testator,  that 
violating  no  rule  of  law,  is  permitted  to  take  effect,  and  the  gifl 
to  the  children  is  sustained  under  the  description  ,of  heirs  of  th^ 
body.  But  the  certainty  or  uncertainty  of  the  objects  described 
in  the  contingent  limitation  over,  sheds  no  light  upon  the  only 
material  inquiry,  and  affords  no  aid  to  the  Court  in  solving  it.  If 
the  bequest  were  to  A.  and  the  issue  of  her  body,  but  if  shd 
should  die  without  leaving  issue  of  her  body  alive  at  her  death, 
then  and  in  that  event  to  the  wisest  man  in  England,  or  the  man 
in  the  moon,  or  to  the  testator's  faithful  slave  Adam,  (void  under 
A.  A.  1841,)  are  the  issue  living  at  the  death  to  be  defeated,  be- 
cause, if  they  dtd  not  exist,  the  contingent  limitation  would  have 
proved  illusory  or  impracticable  ?  If  the  bequest  had  been  directr 
*lj  to  the  daughter  for  Ufe,  and  afterwards  to  her  issue  living  at 
the  time  of  her  death,  with  a  contingent  limitation  in  default  of 
such  issue,  would  it  be  contended  that  children,  living  at  the 
death,  had  any  interest  in  the  inquiry  as  to  this  contingent  limir 
tation  ?  But  the  Court  so  construe  the  bequest  now  under  con* 
sideration  ;  and  yet  the  issue  of  the  daughter  living  afher  deatk 
are  held  not  entitled,  because  it  is  impracticable  for  the  Court  te 
determine  who  would  have  taken  if  no  such  issue  had  existed.  I 
think  the  rights  of  the  children  depend  on  no  such  inquiry,  but 
that  they  are  entitled  to  the  personalty  as  purchasers  under  their 
grandfather's  will. 
Appeal  dwnii^lecL 
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Foster  m.   Kerr. 


Daniel  Fo$ter  et  oL  yb.  JD.  Kerr  and  W.  EdringUm. 

Bequest  of  slaves  to  a  feme  covert  **  to  her  and  the  heirs  of  her  body,  and  to  them 
eiUmet "  does  not  confer  a  separate  estate  on.  the  wife,  in  exclusion  of  the  rights 
of  her  husband. 

Before  Wardlaw,  Ch.,  at  Fairfield^  Jvly^  1851. 

Plaintifis,  children  of  Josiah  Foster  and  Pinckey,  his  wife, 
which  Pinckey  was  the  only  child  of  Z.  Hall,  filed  this  bill, 
April,  1849,  claiming  certain  slaves  as  enuring  to  them  under  the 
operation  of  the  will  of  their  said  grand-father.  The  will  bore 
date  February  18,  1826,  and  was  admitted  to  probate,  February 
20,  1830.  Its  fourth  clause  was  as  follows  :  "  I  give  unto  my 
beloved,  daughter,  Pinckey  Foster,  to  her  and  the  heirs  of  her 
body,  and  to  them  alone,'  the  following  tracts  of  land,  &;c. ;  also 
seven  negroes  and  their  increase,  namely :  Sal,  Anny,  Caroline, 
Cynthia,  Beck,  Jim,  Charity ;  also  one  bed  and  fturniture,  fur- 
nished equally  to  the  one  above  mentioned." 

In  December,  1883,  Josiah  Foster  sold  Sal  and  her  children, 
bom  since  the  death  of  testator,  to  wit :  Jerry,  Daniel  and  Burrel, 
to  defendant  Kerr,  and  in  February,  1836,  sold  Caroline  to  de- 
fendant Edrington.  Pinckey  Foster  died  about  1835,  and  Joaah 
Foster  died  intestate,  in  1836. 

Wardlaw,  Ch.  The  question  is,  whether  the  bequest  is  of  a 
separate  estate  in  the  slaves  to  the  wife,  Pinckey  Foster,  in  ex- 
clusion of  the  rights  of  the  husband.  The  gift  is  '  to  her  and  the 
heirs  of  her  body,  and  to  them  alone.'  It  has  been  long  ago  set- 
tled, that  these  terms,  without  the  last  clause,  would,  in  a  gift  of 
personalty,  carry  the  absolute  estate,  upon  which  of  course  the 
rights  of  a  husband  would  attach,  and  the  only  dispute  is  as  to 
the  meaning  and  effect  of  the  words,  "  and  to  them  alone."  I 
construe  these  words  according  to  their  natural  and  grammatical 
reference,  to  qualify  the  force  of  the  word  *  heirs '  only,  and  to 
oonvey,  by  a  common  pleonasm,  the  meaning  of  the  testator, 
that  none  but  heirs  of  the  body,  not  heirs  general,  should  take 
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by  succession  from  the  first  taker.  Upon  this  construction,  the 
quantity  of  estate  in  the  wife,  and  through  her  in  the  husband, 
would  not  be  limited  by  the  words.  But  the  consequence  would 
be  the  same,  if  we  construe  the  words  reddendo^  smgrda  singultSy 
as  referring  as  well  to  the  wife  as  to  the  heirs :  for  then  the 
meaning  would  be,  that  none  besides  the  wife  and  the  heirs  of 
her  body,  successively,  should  take  the  estate,  which,  as  to  chat- 
tels, would  be  a  gift  absolute  to  the  wife,  upon  the  fixed  technical 
construction,  often  defeating  the  real  wishes  of  donors.  Myem 
vs.  Pickettj  1  Hill,  Ch.  37.  No  doubt  can  arise  in  the  case,  ex- 
cept by  torturing  the  phrase  heirs  of  the  body,  into  children, 
and  deducing  that  those  in  existence  at  the  death  of  the  testa- 
tor, shall  take  jointly  with  their  mother.  If  we  held  the  children 
thus  to  take  as  original  donees  and  purchasers,  all  of  the  plain- 
tifis  would  now. be  barred  by  the  statute  of  limitations,  except, 
perhaps,  Susan  Morris ;  but  I  reject  this  forced  construction.  A 
separate  estate  in  a  married  woman,  in  derogation  of  the  hus- 
band's common  law  right,  c^  be  created  only  by  express  terms, 
or  by  necessary  and  unequivocal  implication.  Wilson  vs.  Bailer^ 
8  Strob.  Eq.  260.  The  implication  in  this  case,  to  exclude  the 
husband,  is  much  feebler  than  in  Weatherford  vs.  TaUy  2  Strob. 
Eq.  27,  where  it  was  regarded  as  insufficient.  The  gift  there 
was  to  a  married  woman  for  life,  and  at  her  death  to  the  heirs 
•of  her  body,  with  a  provision  that  the  property  should  not  be 
sold  by  the  husband,  nor  removed  from  the  State ;  and  this  was 
held  to  confer  an  absolute  estate  on  the  husband,  upon  his  re- 
duction of  the  property  into  possession. 

It  is  ordered  and  decreed,  that  the  bill  be  dismissed. 

The  plaintiffs  appealed,  on  the  ground,  because  it  is  apparent 
that  it  was  the  intention  of  the  testator  to  create  a  separate  estate 
in  Pinckey  Foster  and  her  children,  free  from  and  beyond  the 
control  of  her  husband,  Josiah  Foster ;  and  the  decree  should 
have  ordered  that  intention  to  be  carried  into  effect. 

A.  W.  Thomson^  for  appellants. 
Boyce,  BoyUtony  contra. 
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Pear  Ouriam.  This  Cpnrt  is  satisfied  with  the  decree  of  the 
Ohanoellor  from  which  the  appeal  is  taken;  and  it  is  ordered 
that  the  same  be  affirmed,  and  the  appeal  dismissed. 

Johnston,  Dunkin  uid  Dargan,  CC.^  ooncorring. 

Appeal  ditmi$8ed. 


A.  Baker  ^  wife  ts.  D.  M.  Lafitte  et  oL 

Where  %  party  Ib  not  ready  to  go  on  with  a  refSerence,  a  motion  to  continue  shenld 
be  made  before  the  commissioner^  and  it  is  irregolar  to  pass  him  by  and  make 
the  motion  before  the  Court.  / 

A  gaardia|i  by  failing  to  make  returns  does  not  forfeit  his  commisnons. 

niongh  there  are  cases  in  which  trustees  haye  been  charged  with  compound  inter- 
est, yet  the  course  of  the  Court  Is  to  discourage  the  compounding  of  interests 

Bules  by  which  guardians  and  other  trustees  should  be  charged  with  or  allowed 
interest  on  their  accounts,  stated. 

Where  a  trustee  admits  his  accountability,  le  must  file  with  his  answer  a  stated 
account  showing  the  balance  which  he  admits  to  be  due.  Where  fliis  is  done 
(and  the  answer  is  incomplete  and  subject  to  exception,  if  it  is  not  done)  the 
plaintiff  is  entitled  to  a  short  order  that  the  sum  admitted  be  paid  to  him. 

Before  Dargan,  Ch.,  at  BamweU^  February^  1852. 

In  1839,  the  defendant,  D.  M.  Lafitte,  was  appointed  guardian* 
of  the  plaintiff,  Laura  L.  Baker,  (then  Garvin,)  and  William  L. 
Garvin  became  his  surety.     This  bill,  filed  August  16,  1851,  was 
for  an  account. 

In  February,  1889,  certain  slaves  of  the  plaintiff  were  sold 
under  an  order  of  the  Court,  by  the  commissioner,  on  a  credit^ 
with  interest,  payable  annually.  In  January,  1840,  the  com- 
missioner  was  ordered  to  pay  the  annual  interest,  on  receipt 
thereof,  and  also  the  amount  of  the  sales,  when  collected,  to 
the  defendant.  The  commissioner  received  considerable  sums  of 
money  on  account  of  the  sales,  and  paid,  at  different  times,  sums 
of  money  to  the  defendant ;  but  a  considerable  portion  of  the 
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money,  receiTod  by  the  commissioner,  remained  uncaDed  for  in 
his  hands,  until  after  the  intermarriage  of  the  plaintifis,  tt hen,  by 
direction  of  defendant,  it  was  paid  to  the  plaintifis. 

The  plaintiffs  held  their  first  and  only  reference  on  Tuesday^ 
the  27th  day  of  January,  1852  ;  the  commissioner  then  appoint- 
ed Wednesday,  the  4th  day  of  February  for  the  defendant's  re- 
ferenced On  Wednesday,  D.  M.  Lafitte  did  not  attend,  and  as* 
signed  the  causes  of  his  absence  in  a  letter  to  his  solicitor,  dated 
on  the  3d  day  of  February,  1852,  as  follows :  "  I  did  not  get 
home  from  Barnwell  G.  H.  until  Saturday  evening  last^  and  that 
with  great  difficulty.  My  physical  inability  at  present  is  so  great, 
that  it  is  impossible  I  can  withstand  the  fatigue  of  attending  the 
reference  appointed  for  to-morrow,  but  I  will  attend  as  soon  as  I 
shall  have  recruited  sufficiently  to  get  up  my  witnesses— of  my 
disqualification  at  this  time  to  transact  business,  I  am  not  able  to 
send  an  affidavit,  as  the  nearest  magistrate  to  my  residence  is 
fourteen  miles  o£^  and  I  have  not  strength  to  go  to  him.  At 
the  reference  on  Tuesday  last,  I  was  in  no  condition  for  business; 
bodily  suffering  caused  me  to  overlook  bringing  to  the  notice  of 
the  commissioner  a  statement  from  his  predecessor  showing  an 
account  of  my  ad^iinistration  as  guardian  up  to  January  12, 
1844,  which,  with  some  other  matters  then  neglected,  are  essen- 
tial to  making  out  a  correct  report ;  besides  there  are  five  wit- 
,  nesses  that  I  desire  should  be  examined.  Tou  will  therefore 
please  endeavor  to  procure  some  postponement  on  my  account, 
particularly  as  I  deem  my  presence  at  the  reference  to  be  of  im- 
portance." On  the  receipt  of  this  letter  the  solicitor  of  D.  M. 
Lafitte  eithibited  it  to  the  solicitors  of  the  plaintiffs,  and  request- 
ed their  consent  to  a  continuance  of  the  cause,  as  but  four  days, 
including  Sunday,  would  intervene  before  the  sitting  of  the  Court. 
The  plaintifis'  solicitors  refused  their  consent  to  a  continuance, 
but  agreed  that  the  letter  should  be  read  as  if  sworn  to  by  the 
defendant,  when  the  cause  was  called  by  the  Chancellor,  and  a 
motion  made  to  continue. 

The  commissioner  made  up  his  report,  to  which  numerous  ex^^ 
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oeptions  were  taken  by  plaintiffs  and  defendant.  When  tlie  case 
was  called  a  motion  for  a  continuance  was  made  and  overruled. 
His  Honor  recommitted  the  report,  holding,  that  defendant  was 
chargeable  with  interest  on  the  moneys  Received  by  the  commifl- 
sioner  and  not  called  for ;  that  defendant  was  not  chargeable 
with  compound  interest,  or  interest  upon  interest ;  and  that  de- 
fendant was  not  entitled  to  commissions  for  the  years  in  which 
he  had  failed  to  make  returns  as  guardian.  The  commissioner 
reformed  his  report,  to  which  exceptions  were  again  taken.  His 
Honor  overruled  the  exceptions  and  confirmed  the  report.  Both 
parties  appealed — the  defendant  on  the  grounds,  inter  aliaj  diat 
his  motion  to  continue  should  have  been  granted ;  that  he  was 
not  chargeable  with  interest  on  the  moneys  collected  by  the 
commissioner  and  not  paid  to  him ;  that  he  was  entitled  to  all 
his  commissions ;  and  that  there  were  errors  in  the  calculation  of 
interest,  which  should  be  corrected:  and  the  plaintiff,  on  the 
ground,  that  defendant  was  chargeable  with  interest  upon  inter- 
est, according  to  annual  balances.     ^ 

J.  T.  Aldrichj  for  defendant. 
Bellinger^  for  plaintifis. 

The  opinion  of  the  Court  was  delivered  by 

Johnston,  Ch.  Upon  the  subject  of  the  continuance,  this 
Court  is  of  opinion,  that  the  Chancellor's  discretion  was  well  ex- 
OTcised.  Indeed,  it  is  hardly  proper  to  say  that  the  motion  to 
continue  was  properly  brought  before  him.  The  accounts  were 
before  the  commissioner,  and  it  was  to  him  the  'motion  should 
have  been  submitted  before  the  close  of  the  reference.  This  was 
not  done  ;  and  it  was  very  irregular  to  pass  by  the  commissioner, 
and  bring  before  the  Chancellor  a  motion  which  should  have  been 
made  to  and  decided  by  the  former,  according  to  his  discretion. 

On  the  subject  of  the  commissions,  this  question  was  argued 
before  the  Chancellor  as  if  the  penalty  for  not  making  returns, 
contained  in  the  statute,  was  by  the  terms  of  the  statute  applica- 
ble to  guardians  as  well  as  to  executors  and  administrators.     The 
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distinction,  in  that  respect,  established  in  the  case  of  Muckenfu»9 
TS.  JETeathy  1  Hill  Ch.  182,  was  not  brought  to  his  view.  We  are 
of  opinion  that  his  ruling  on  that  point,  resulting  from  the  cause 
just  mentioned,  was  erroneous,  and  that  the  guardian,  irrespec- 
tiye  of  his  returns,  is  entitled  to  commissions  on  his  jeceipts  and 
disbursements. 

There  is  no  authority  for  the  position  contended  for  by  the 
plaintiffs  that  the  defendant  should  be  charged  with  compound 
interest  in  this  case.  There  are  cases  in  which  a  trustee  employ- 
ing the  funds  of  the  ce$tui  que  trust  for  his  own  benefit,  an^ 
subjecting  them  to  the  casualties  of  trade,  and  there  is  no  means 
of  ascertaining  the  profits  made,  has  been  subjected  to  compound 
interest  by  annual  and  even  semi-annual  rests ;  of  which  an  in- 
stance exists  in  Schieff^elin  vs.  Stewart^  1  Johns.  Ch.  620.  But 
there  is  nothing  of  that  kind  here ;  and  the  course  of  this  Court 
is  to  discourage  the  compounding  of  interest,  as  will  appear  in  a 
note  subjoined  in  which  the  cases  are  collected,  (a) 

(a)  Authorities  on  mode  of  computing  interest : 

Darrd  ts.  Edm,  8  Des.  241,  bolds,  that  from  1797,  when  the  case  of  Sieioari 
T8.  Carson  was  decided,  the  course  has  been  to  allow  interest  on  executors'  ao- 
.  counts.     But,  says  the  Court,  the  account  must  be  made  up  yearly,  and  the  in- 
terest should  be  Itept  in  a  separate  column,  and  compound  interest  should  not  be 
aUowed. 

Jenkins  vs.  Fiekling^  4  Des.  870,  holds,  that  executors  ought  to  pay  interest. 

Benson  -vs.  Bruce^  4  Des.  464,  holds,  that  interest  shall  be  charged  against  an 
administrator,  because  he  kept  the  money  of  the  intestate  in  his  hand  an  unrea^ 
aonable  time,  &c. 

Walker  ts.  Bynum,  4  Des.  555.  The  Court  laid  down  the  rule,  that  where  an 
executor,  administrator,  or  guardian,  receiyes  money,  he  is  bound  to  pay  debts  or 
put  it  out  at  interest  on  proper  securities,  and  that  when  he  receiyes  considerable 
sums  and  no  circuoastances  exist  for  retaining  it,  he  is  bound  to  pay  interest 

Taveau  ts.  BaU,  1  McC.  Ch.  456.  The  Court  held,  that  defendant  was  not 
chargeable  with  interest  except  on  annual  balances,  and  that  time  should  be  al- 
lowed an  executor  to  look  out  for  proper  investments,  after  the  balance  is  ascer- 
tained. 

Black  TS.  Blakely,  2  McC.  Ch.  1.  The  Court  say,  the  rule  for  calculating  in-  ' 
terest  has  long  been  settled  in  this  State.  It  is,  where  partial  payments  baTe 
been  made,  to  apply  the  payment,  in  the  first  place,  to  the  discharge  of  the  inter- 
est then  due.  If  the  payment  exceeds  the  interest,  the  surplus  goes  to  discharge 
the  principal,  and  interest  is  computed  on  the  balajice  of  principal.  If  the  pay- 
ment be  less  than  the  interest,  the  surplus  of  interest  must  not  be  taken  to  aug- 
ment the  principal,  but  interest  continues  on  the  former  principal  until  the  period 
when  t^e  payments  taken  together  exceed  the  interest  then  due.  That  method  of 
calculating  interest  has  been  settled  by  the  dedsiona  of  our  Courts  for  more  than 
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We  are  satisfied  with  the  Chancellor's  ruling  that  the  guardiaa 
was  chargeable,  under  the  evidence,  with  the  money  he  neglected 
to  receive  from  the  commissioner. 

The  remaining  questions  in  the  case  relate  to  the  computation 
^f  interest,  (of  course  I  mean  simple  interest,)  <m  the  guardian's 
accounts.     It  is  a  subject  of  great  difficulty. 

The  general  principles  applicable  to  the  subject  are,  that  a  trus- 
tee is  not  to  make  profit  out  of  the  trust  funds  in  his  hands,  and 
that  he  shall  exercise  that  degree  of  diligence  in  relation  to  tbe 
trust  estate,  which  men  of  ordinary  prudence  exercise  with«re- 
spect  to  their  own  estates,  and  if  any  loss  result  from  his  failure 
in  this,  respect,  he,  and  not  his  ce$tui  q^  trwt,  must  bear  it 
These  principles  must  guide  in  the  decision  of  all  Cases ;  and  die 
application  of  any  universal  and  inflexible  rule  is  impossible,  be- 
cause such  rule  would,  under  some  circumstances,  serve  rather  te 
sacrifice  than  to  advance  the  general  principles,  which  it  is  its  in< 
tention  and  purpose  to  carry  out. 

If  a  trustee  should  have  in  his  hapds  securities,  bearing  inter- 
est, which  securities  are  not  realized  until  just  before  his  settle- 
ment with  his  cestui  que  trusty  in  such  case  it  is  clear  that  he 
should  be  charged  with  the  interest  borne  by  the  securities,  and 

thirtj  yean.  The  Court  then  adds,  that  tiiey  had  never  known  con^^ound  interest 
allowed  on  a  mere  neglect  to  pay  over  money. 

Wrighi  vs.  Wiigkt,  2  MeO.  Gh.  194.  Nott,  J.,  in  deiirering  the  opinion  of  die 
Court,  says,  that  the  aUowance  of  compound  interest  seems  to  be  an  iuTention  of 
Biodem  date.  That  there  is  no  such  general  rule,  and  that  even  if  it  were  the 
rule  in  the  English  Courts,  it  would  be  impracticable  in  this  country,  where  money 
oinnot  always  be  let  out  promptly,  much  less  safely,  at  interest  Simple  intereel 
is  usually  more  than  can  be  realiied  with  the  utmost  diligence. 

Rowland  ts.  Bett,  2  MoC.  Ch.  821.  The  rule  is,  to  allow  interest  on  the  ammil 
balances,  but  not  so  as  to  allow  compound  interest ;  and,  on  appeal,  this  was  sne- 
talned. 

SehneU  vs.  Schroder,  BaiL  Eq.  886  ;  Broton  vs.  Vmyard,  Id.  460 ;  Jonea  vs.  Wat, 
8  Hill,  660;  Davis  vs.  Wriffht,  Id.  660;  Dickson  vs.  BfunUr,  8  Hill,  204.  AU 
these  cases  recognise  the  principle  of  annual  balances,  and  simple  interest  kept  in 
a  separate  column,  all  repudiate  the  doctrine  of  compound  interest  In  Dixon  tb. 
Hunter,  it  is  said :  the  general  rule  laid  down  in  Jones  vs.  West  and  Davis  t8> 
Wright,  charging  interest  on  annual  balances,  may  be  just  in  its  operation  where 
the  receipts  exceed  the  expenditures  of  the  current  year.  But  where  the  pe/' 
■lents  exceed  tiie  receipts,  the  receipts  should  be  added  to  l^e  annual  balance  o& 
hand,  and  from  the  aggregate  the  payments  of  that  year  be  deducted,  and  on  this 
balance  only  should  interest  be  charged. 
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HO  more ;  and  whatever  expenditures  he  may  have  made  in  the 
meantime  out  of  his  own  funds,  should  bear  a  simple  interest  in 
his  favor  from  their  dates  respectively.  In  such  a  case  as  this 
which  I  have  mentioned,  there  is  neither  necessity  nor  propriety 
in  casting  annual  balances,  and  computing  interest  upon  them. 

If  a  security  comes  into  the  trustee's  hands,  bearing  interest, 
he  is  not  allowed  to  take  the  interest  to  himself;  and  in  such  case 
there  is  no  propriety  in  deferring  the  computation  of  interest,  so 
far  as  that  security  is  concerned,  until  the  end  of  the  year.  It 
is  not  necessary  to  allow  time  for  investment — an  investment  al- 
ready existing  in  the  security  itself. 

Again :  Although  the  general  rule  be  not  to  charge  trustees 
mth  interest  upon  sums  received  until  the  end  of  the  year  in 
which  they  are  received,  yet  if  it  should  happen  that  a  large  suta 
should  come  into  his  hands  on  the  first  day  of  January,  and  he 
should  not  pay  it  out  until  the  last  day  of  December,  it  would  not 
seem  proper  to  excuse  him  from  interest  from  some  reasonable 
time  after  the  money  came  into  his  hands.  He  should  have  put 
it  out,  as  a  prudent  man  would  have  done  with  his  own.  But  if, 
on  the  other  hand,  he  should  show  that  he  was  obliged  to  keep 
the  money  ready  for  the  creditor,  it  would  be  very  unfair  to  com- 
pel him  to  pay  interest  on  it.  The  circumstances  must  govern  in 
the  decision  of  such  cases. 

Again  :  Though  the  general  rule  is  to  deduct  from  the  last 
annual  balance,  and  the  sums  received  during  the  current  year, 
an  sums  expended  during  the  same  year,  reserving  the  balance 
Aus  left  as  that  upon  which  interest  should  be  computed  from  the 
beginning  of  that  year ;  yet  there  may  be  special  circumstancet 
attending  particular  cases,  which  should  deflect  the  rule. 

We  see  no  special  circumstances  in  this  case,  however,  to  take 
H  out  of  the  general  rule  and  practice,  which  are,  that  a  trustee 
is  not  chargeable  with  interest  upon  moneys  received  (where  there 
•re  both  receipts  and  expenditures)  until  the  end  of  the  year  in 
which  they  are  received ;  nor  is  he  entitled  (in  such  a  case)  to  in- 
terest upon  his  expenditures  until  the  end  of  the  year.     The  re** 
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ceipts  and  expenditures  are  set  off  against  each  other,  and  the 
balance  carries  interest  from  the  end  of  the  year  in  favor  of  the 
party — trustee  or  cestui  que  trust — ^in  whose  favor  it  is  cast.  The 
balance,  however,  may  be  reduced,  (and  of  course  the  computatioii 
of  interest  varied,)  by  the  receipts  and  expenditures  of  the  year 
following  that  in  which  it  is  established.  As  for  instance :  if  in 
that  succeeding  year  the  trustee  expends  more  than  he  receivei, 
he  should  be  presumed  to  have  held  so  much  of  the  last  annoil 
balance  as  was  necessary  to  make  up  the  difference ;  in  whidi 
case  interest  should  be  computed  only  oh  the  residue  of  the  bal- 
ance not  thus  employed.  Or  he  may,  on  the  other  hand,  hare 
received  more  than  he  expended,  in  which  case  the  excess  of  re- 
ceipts over  expenditures  should  be  applied  to  the  extinguishment 
of  any  balance  that  may  have  been  previously  established  m  hii 
favor ;  leaving  only  the  residue  of  that  balance  to  bear  interest 
for  his  benefit. 

According  to  these  rules,  we  think  this  aqcount  should  have 
been  stated  by  the  commissioner,  and  , 

It  is  ordered  that  the  account  be  remanded  to  the  Circuit  Court, 
and  to  the  commissioner,  to  be  stated  according  to  the  opinion  ex- 
pressed by  this  Court. 

Bpt  in  sending  the  case  back,  the  Court  must  accompany  it 
with  a  further  order. 

In  Booth  vs.  Sineath,  2  Strob.  Eq.  31,  the  Court  has  laid  it 
down  that  when  a  trustee  admits  his  accountability,  he  must  file 
with  his  answer  a  stated  account  showing  the  balance  which  he 
admits  to  be  due.  Where  this  is  done,  (and  the  answer  is  incom- 
plete and  subject  to  exception,  if  it  is  not  done,)  the  plaintiff  is 
entitled  to  a  short  order  that  the  sum  admitted  be  paid  to  him. 
And  such  an  order  might  have  been  granted  in  this  case,  if  the 
account  filed  with  the  answer  had  stated  the  interest  which  the 
defendant  admitted,  and  had  struck  a  balance.  As  it  is,  the 
Court  perceives  clearly  that  all  interest  overcast  against  the  de- 
fendant, and  all  commissions  improperly  disallowed  to  him  cannot 
possibly  amount  to  eight  hundred  dollars.     Deducting  that  som, 
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therefore,  from  the  sum  of  five  thousand  three  hundred  and  eighty- 
one  dollars  and  seventy-seven  cents,  reported  by  the  commissioner, 
it  is  impossible  that  the  defendant  can  be  injured,  if  the  Court 
should  now  order  him  to  pay  to  the  plaintiflFs,  within  thirty  days 
after  notice  of  this  decree,  the  balance,  in  round  numbers,  four 
thousand  five  hundred  and  eighty  dollars.  And  it  is  ordered  that 
he  do  pay  them  the  last  mentioned  sum  accordingly. 

DuNKiN,  Dabgan  and  Wardlaw,  CO.,  concurred. 

Decree  modified. 


Catharine  Raines  and  Tier  children  vs.  B.  O.  Woodward^  sheriffs 

et  ah 

Same  vs.  John  Adamsy  sheriffs  et  ah 

Feme  covert  purchases  negroes  for  yaloable  consideration,  taking  conTeyance  to 
herself  <*  for  her  sole  and  separate  use."  The  conTeyance  needs  no  registration, 
ftnd  creditors  of  husband  impeaching  it  must  riiow  that  the  negroes  were  pur- 
diaeed  with  the  Ainds  of  husband. 

A  mother,  in  consideration  of  Ioto  and  affection  for  her  daughter  C,  9k  feme  covert, 
and  for  "the  purpose  of  contributing  to  the  support  and  maintenance  of  said 
daughter  during  the  term  of  her  natural  life,  and  for  the  better  support,  main- 
tenance and  education  of  the  children  of  said  daughter,  bom  or  hereafter  to  be 
bom,"  conveyed  certain  daves  to  the  said  C^,  **in  trust  for  the  use,  benefit  and 
bdK)of  of  the  said  C.  for  and  during  the  term  of  her  natural  lifd,  and  fVom  and 
inunediately  after  her  death,  in  trust  for  the  use,  benefit  and  behoof  of  all  tb« 
children  of  the  said  C,  equally  to  be  divided  between  them  ;  in  case,  however, 
if  any  of  the  children  of  the  said  C.  shall  have  died  in  her  life  time  leaving 
issue,  living  at  the  time  of  her  death,  such  issue  shaU  take  the  same  share  of 
said  slaves,  which  the  deceased  parent  would  have  been  entitled  to  if  living  i " 
Held 

Ist.  That  C.  took  a  life  estate  in  the  slaves,  with  remainder  to  her  children. 

2d.  That  the  marital  rights  of  her  husband  attached  thereon,  and,  therefore,  that 
the  life  estate  was  liable  to  be  sold  under  fi,  foe,  against  him. 

Sd.  That  the  children  were  entitled  to  an  order,  that  the  purchasers  at  sheriiPi 
•ale  should  give  security  for  the  forthcoming  of  the  slaves. 
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Before  Wardlaw,  Cli.,  at  Fairfield,  July,  1851, 

Wardlaw,  Ch.  These  bilb,  filed  by  the  wife  and  chDdren  of 
William  G.  Raines,  praying  that  the  sheriffs  of  Fairfield  and  Lan- 
caster may  be  enjoined  from  selling  certain  slaves,  seized  under 
e^^ecQtions  against  said  W.  G.  Raines,  on  the  ground  of  a  separate 
estate  in  the  Wife,  for  life,  to  the  slaves,  with  remainder  to  the 
children. 

It  appears  that  William  Moore,  then  sheriff  of  Fairfield  dis* 
trict,  on  July  7,  1828,  under  executions  of  Musco  Boulware  and 
of  Robert  Cathcart,*  against  William  Q.  Raines,  sold  slaves  of 
said  W.  G.  Raines,  and  conveyed  by  bills  of  sale  Viny,  Milly, 
Crecy,  George,  Hannah,  Caroline,  Lewis,  Fanny  and  Betsy,  to 
Musco  Boulware,  for  th^  price  of  $868,  and  Nathan,  Ally,  Wil- 
liam, Henson,  Joe  and  William,  to  Robert  Cathcart,  for  $686, 
On  January  8,  1829,  Musco  Boulware,  under  his  hand  and  seal, 
attested  by  W.  R.  Boulware^  assigned  the  bill  of  sale  he  had  re- 
ceived from  the  sheriff  in  the  following  words :  "  Received  of 
Mrs.  Catharine  Raines,  wife  of  Wm.  G.  Raines,  sole  dealer,  $868, 
the  amount  for  which  I  purchased  the  within  named  negro  slaves, 
and  hereby  assign  this  bill  of  sale  to  her,  for  her  sole  and  s^a- 
rate  use,  but  without  further  responsibility  on  me."  On  January 
10,  1829,  Robert  Cathcart,  under  his  hand  and  seal,  attested  by 
D.  McDowell,  assigned  the  bill  of  sale  he  had  received  from  the 
sheriff,  in  the  following  words :  ^*  Received  of  Mrs.  Catharine 
Raines,  wife  of  Wm.  G.  Raines,  sole  dealer,  $686,  the  amount 
for  which  I  purchased  the  within  named  negro  slaves,  and  hereby 
assign  this  bill  of  sale  to  her,  for  her  sole  and  separate  use,  and 
without  farther  responsibility  on  me."  It  is  quite  clear  on  the 
proof,  that  Musco  Boulware  was  paid  for  the  negroes  bid  off  by 
him  at  sheriff's  sale,  from  the  proceeds  of  cotton  raised  upon  W, 
G;  Raines's  plantation,  but  marked  in  the  name  of  C.  Raines; 
and  it  is  probable  that  Cathcart  was  paid  in  the  same  way.  With- 
out h^r  oonducting  ^e  business  of  a  merchant,  or  acting  other* 
wise  than  as  a  planter's  wife,  Bfrs.  C.  Raines  was  treated  as  a  sole 
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dealer.  The  assignments  of  the  sheriff's  bills  of  sale  were  drawn 
up  by  counsel  learned  in  the  law,  but  were  not  recorded.  The 
visible  property  of  Raines  was  sold  by  the  sheriff  in  1829,  and 
he  was  regarded  as  insolvent  until  1835,  when  he  seemed  prosper- 
ous, and  obtained  extensive  credit,  and  so  continued  until  1847  or 
1848,  when  he  was  again  sold  out,  except  as  to  twelve  or  fourteen 
negroes,  which  he  removed  clandestinely  from  the  State,  leaving  a 
large  amount  of  executions  unsatisfied.  The  negroes  in  question 
were  all  this  time  worked  in  common  with  W.  G.  Raines'  other 
slaves. 

On  October  9,  1834,  Nancy  Boulware,  mother  of  Catharine 
Raines,  executed  a  bill  of  sale  to  said  Catharine,  of  the  slaves 
Milly  and  Mary,  Hannah  and  four  children,  William,  Nancy, 
Harry  and  January,  in  which  the  grantor  recited  as  considera- 
tion, her  love  and  affection  for  her  daughter,  and  ^^  the  purpose 
of  contributing  to  the  support  and  maintenance  of  said  daughter 
during  the  term  of  her  natural  life,  and  for  the  better  support, 
maintenance  and  education  of  the  children  of  said  daughter,  born 
or  hereafter  to  be  born,"  and  conveyed  said  slaves  with  their 
future  increase  to  the  said  Catharine  Raines,  "  in  trust  for  the 
use,  benefit  and  behoof  of  the  said  Catharine  Raines,  for  and 
during  the  term  of  her  natural  life,  and  from  and  immediately 
after  her  death,  in  trust  for  the  use,  benefit  and  behoof  of  all  the 
children  of  the  said  Catharine  Raines,  equally  to  be  divided  be- 
tween them ;  in  case,  however,  if  any  of  the  children  of  said 
Catharine  shall  have  died  in  her  life  time  leaving  issue,  living  at 
the  time  of  her  death,  such  issue  shall  take  the  same  share  of 
said  slaves,  which  the  deceased  parent  would  have  been  entitled 
to,  if  living."  This  deed  was  drawn  by  counsel.  It  was  record- 
ed in  the  register's  oflSce,  Fairfield,  May  2, 1836.  These  negroes 
were  not  treated  differently  from  the  negroes  that  belonged  to 
W.  G.  Raines.  Catharine  Raines,  however,  from  1829  to  1834, 
kept  separate  accounts  with  factors  in  Charleston,  and  in  that  in- 
terval of  time,  sold  more  than  two  hundred  bags  of  cotton.  The 
negroes  conveyed  by  Nancy  Boulware  had  been  bought  by  her, 
26 
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when  they  were  sold  under  executions  as  the  property  of  W,  G. 
Biones. 

The  hills  of  sale  hj  Boolware  and  Cathcart  to  Catharine  Raines, 
have  all  the  material  elements  of  a  voluntary  settlement  by  a  hus- 
band embarrassed  with  debt  upon  his  wife.  It  is  demonstrated 
by  the  proof  that  Boulware  was  paid  from  the  crop  made  on 
Raines'  plantation  in  1828,  and  that  a  sufficiency  of  means  for 
the  reimbursement  of  Cathcart  was  also  received  by  Mrs.  Raines 
from  her  husband's  crops ;  and  she  furnished  no  evidence  of  her 
having  other  funds.  She  is  denominated  in  the  assignments  of 
these  bills  of  sale  a  sole  dealer,  but  there  is  no  evidence  that  she 
filled  such  anomalous  character ;  that  she  ever  gave  the  notice 
required  by  the  Acts  of  1823  wd  1824,  (6  Stat.  218,  236;)  that 
she  ever  carried  on  any  separate  trade  or  business  whatsoever. 
A  wife  who  assumes  to  be  a  sole  trader,  while  her  husband's  affidrs 
are  embarrassed,  and  who  purchases  his  property,  must  show 
clearly  that  she  had  the  means  to  make  the  purchases  indepen- 
dently of  her  husband.  In  default  of  such  showing  her  purchases 
lure  fraudulent.  Miller  vs.  ToUesaUj  Harp.  Eq.  145 ;  McMeekm 
vs.  UdmancUj  I  Hill  Ch.  292.  Where  the  husband  really  fur- 
liishes  the  funds  for  the  purchases,  no  matter  what  may  be  the 
form  of  the  conveyance  to  the  wife,  the  transaction  is  in,  substance 
^  voluntary  settlement  by  the  husband;  and  the  conveyance 
should  be  recorded  as  a  marriage  settlement.  Price  vs.  TF%cte, 
Car.  L.  J.,  297. 

The  question  as  to  the  negroes  embraced  in  the  deed  from 
Nancy  Boulware  depends  upon  diflFerent  principles.  So  far  as 
there  is  any  evidence  on  the  subject,  Nancy  Boulware  fairly  ac- 
quired title  to  these  slaves,  and  for  good  consideration  transferred 
them  to  her  daughter.  This  conveyance  is  not  a  marriage  settle- 
m^t  needing  registry.  Banks  vs.  Braum^  2  Hill  Ch.  565.  The 
difficulty  in  the  way  of  Catharine  Raines  is  that  the  deed  con* 
tains  no  sufficient  expression  of  any  intention  of  the  donor  to 
exclude  the  marital  rights  of  W.  G.  Raines.  There  is  nothing 
in  the  provision  that  the  slaves  should  be  for  the  use,  benefit  and 
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behoof  of  Catharine  Raines  for  life,  inconsistent  with  their  being 
sabject  to  his  marital  rights.  Ti/ler  vs.  Lake,  2  Ross,  and  MjL 
183 ;  BlaekloiP  tb.  Iiaw$y  2  Hare,  49 ;  Wilson  vs.  BaOery  3  Strob. 
Eq.  260.  It  was  argued  that  the  fact  of  the  gift  being  to  her 
^4n  trust"  for  her  use,  &c.,  was  sufficient  to  exclude  the  husband. 
In  Tjfler  vsv  Xoie,  in  Stanion  vs.  Hatty  2  Russ  and  MjL  175,  and 
other  cases,  the  gifts  were  to  trustees,  and  did  not  impair  the 
husband's  rights ;  in  the  present  case  no  trust  is  definitely  created. 
I  think  the  injunction  granted  by  the  commissioner,  of  the  sale 
of  these  negroes  under  fi.  fas.  against  W.  G.  Raines,  must  be 
countermanded,  so  far  as  the  life  estate  of  Catharine  Raines  is 
concerned. 

I  suppose,  however,  that  1^  children  of  Catharine  Raines  take 
the  remainder  in  fee  of  said  slaves,  as  purchasers,  after  the  ter^ 
mination  of  her  life  estate.  The  construction  of  the  instrument 
of  gift  is  clear,  that  her  children  were  intended  to  take  at  her 
death  as  tenants  in  common.  Myers  vs.  Andersfmy  1  Strob.  Eq. 
344 ;  Henry  ^  Talbird  vs.  Archer^  Bail.  Eq.  536.  The  plain- 
tiffs, who  are  children  of  Catharine  Raines,  are  entitled  to  have 
security  for  the  forthcoming  of  the  slaves  at  the  termination  of 
the  life  estate,  from  those  who  may  purchase  the  life  estate  at 
sheriff's  sale.  Pringle  vs.  AUeUy  1  Hill  Ch.  137 ;  Cardss  vs. 
Ardriany  lb.  157. 

It  is  ordered  and  decreed,  that  the  bill  be  dismissed  as  to  all 
matters,  except  the  claim  of  the  children  of  Catharine  Raines  to 
the  slaves  conveyed  by  Nancy  Boulware  upon  the  death  of  said 
Catharine.  It  is  further  ordered  and  decreed,  that  upon  the  sale 
of  so  many  of  these  slaves  as  have  been  taken  in  execution,  the 
purchasers  shall,  before  delivery  of  the  slaves,  enter  into  bond  to 
the  commissioner  of  this  Court,  with  good  sureties  to  be  improved 
by  him,  in  penalties  equal  to  twice  the  value  of  the  slaves,  condi- 
tioned that  said  slaves  shall  not  be  taken  beyond  the  limits  of 
this  State,  and  that  those  of  them  then  living,  with  any  increase 
of  the  females,  shall  be  forthcoming  at  the  termination  of  Cath- 
arine Raines'  life  estate  therein.    Costs  to  be  paid  out  of  the  salea. 


Digitized  by 


Google 


404  APPEALS  IN  EQUITY. 

Bailies  v«.   Woodward. 

The  complainants  appealed : 

1.  Becanse  the  Chancellor  erred  in  deciding  that  the  deeds 
made  bj  William  Moore,  sheriff,  to  Robert  Cathcart  and  Mnsco 
Boalware,  for  certain  slaves,  and  by  them  assigned  to  Catharine 
Baines,  for  her  sole  and  separate  use,  are  fraudulent  as  to  credi- 
tors, on  the  ground,  that  there  was  no  proof  of  anyiunds  belong- 
ing to  Catharine  Raines,  to  pay  for  the  same,  when  from  the 
proof  it  appeared  that  the  money  to  pay  for  said  slaves  was  made 
by  their  labor,  on  the  lands  of  Mrs.  Raines,  secured  to  her  sole 
and  separate  use. 

2.  Because  the  Chancellor  erred  in  deciding  that  by  the  terms 
of  the  deed  for  certain  slaves  from  Nancy  Boulware  to  Catharine 
Baines,  no  separate  estate  was  secured  to  her,  when  from  the  expres- 
sions in  the  deed,  said  slaves  were  conveyed  expressly  in  trust  to  the 
said  Catharine  Raines,  for  the  support  of  herself  and  education 
<if  her  children,  and  being  given  in  trust,  this  Court  should  pro- 
tact  the  trust,  and  secure  them  from  the  creditors  of  the  husband. 

McAlUey^  for  appellants. 
Buchanan^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  Ch.  The  two  claims  presented  by  the  plaintifi 
are  distinct  in  their  origin,  in  the  principles  which  govern  the  de- 
•eision  of  them,  and  I  may  add,  in  the  interests  of  the  claimants. 

1.  As  to  the  transfers  of  slaves  from  Musoo  Boulware  and  Ro- 
^bert  Cathcart  to  Catharine  Raines. 

The  instruments  of  conveyance  transfer  the  tide  of  the  slaves 
lo  her,  expressly  for  her  "  sole  and  separate  use."  If  such  in- 
dependent title  in  her  had  proceeded  from  the  gift  of  the  grantors, 
or  from  sale  by  them  where  the  purchase  money  had  been  paid 
from  her  separate  funds,  undoubtedly  such  title  would  have  been 
falid,  and  the  instruments  of  conveyance  would  need  no  registrar 
tion.  Banks  vs.  Brawny  2  Hill,  Ch.  565.  And  as  the  instru- 
ments here  are  formally  for  the  separate  use  of  the  wife,  and  ao- 
.knowledge  payment  by  her,  the  defendants  are  bound  to  show 


Digitized  by 


Google 


APPEALS  m  EQXJITT.  406 

€k>lambift,  May,  1862. 

that  thej  present  a  false  appearance,  and  that  the  payment  was 
really  made  from  the  funds  of  the  husband.  Creditors  of  the 
husband  have  no  just  cause  of  complaint,  unless  property  of  th« 
husband,  liable  to  the  satisfaction  of  their  claims,  has  been  impro- 
perly diverted  to  the  support  of  the  husband's  family.  The  con- 
clusion that  there  was  such  misapplication  of  the  husband's  funds, 
depends  mainly  on  the  assumption  that  the  plantation,  which 
afforded  the  means  of  payment,  belonged  to  the  husband,  at  least 
as  to  the  usufruct.  But  the  proof  on  this  point  is  not  satisfacto- 
ry. It  appears  from  the  notes  of  evidence,  that  the  plantation 
was  derived  from  the  bounty  of  the  father  and  brother  of  the 
wife ;  and  some  implication  that  the  husband  had  no  ownership 
of  it,  arises  from  the  fact  that  the  creditors  did  not  seize  and  sell 
it  under  their  executions.  It  is  strongly  asserted  before  us,  that 
it  was  settled  to  the  separate  use  of  the  wife.  We  are  little  dis- 
posed to  encourage  appeals,  on  questions  of  fact,  from  a  Chancel- 
lor's conclusions  from  the  evidence ;  or  to  allow  parties  to  be 
again  heard  after  one  fair  opportunity  of  establishing  their  claim 
or  defence.  But  in  the  present  instance,  the  Chancellor  who 
heard  the  cause,  upon  review,  concurs  in  the  propriety  of  another 
investigation  for  the  fuller  development  of  the  facts  :  and  such  is 
the  determination  of  this  Court. 

2.  As  to  the  slaves  conveyed  by  Nancy  Boulware  to  Catharine 
Baines. 

In  Tyler  vs.  Lake^  (6  Con.  Eng.  Ch.  E.  452,)  the  trust  was  to 
pay  the  proceeds  of  real  estate  into  the  proper  hands  of  a  mar- 
ried woman  for  her  own  use  and  benefit.  Lord  Brougham  says : 
"  I  take  the  principle  to  be  thoroughly  established,  that  Courts  of 
Equity  will  not  deprive  the  husband  of  his  rights  at  law,  unless 
there  appears  a  clear  intention,  manifested  by  the  testator,  that 
the  husband  should  be  excluded."  He  further  remarks:  "If 
sufficient  strength  of  negative  words  is  not  to  be  found  in  the  gift 
or  limitation,  you  are  not  allowed  to  fish  about  for  indications  of 
intention  from  other  parts  of  the  instrument."  This  latter  re- 
mark has  much  force  and  point,  but  it  must  not  be  pressed  to  the 
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•xtent  of  making  an  exception  as  to  this  particular  case  of  mari- 
tal rights  from  the  general  rule  of  constrnction,  that  the  intention 
IB  to  be  collected  firom  the  whole  instrument  Sir  James  Wigfam 
tmly  says,  in  Blachhw  vs.  Lawt,  (24  Eng.  Ch.  R.  50) :  "  Courts 
of  Justice  inyariably  affirm  the  proposition  that  an  intended  gift 
riiall  take  effect,  provided  the  Court  can  find  in  the  instmment  a 
declared  intention  to  give,  althongh  the  simple  words  of  limitation, 
maided  by  implication  arising  ont  of  other  parts  of  the  instru- 
ment, might  leave  the  intention  uncertain." 

It  is  argued  from  the  consideration  expressed  in  Nancy  Boul- 
ware's  deed,  to  provide  not  only  for  the  maintenance  of  Catha- 
rine Raines,  but  for  the  maintenance  and  education  of  her  child- 
fen,  that  we  may  infer  the  intention  of  the  donor  to  create  a  trust 
for  the  immediate  joint  benefit  of  the  children  with  their  mother. 
If  we  ooUate  the  terms  in  the  consideration  with  the  terms  of 
limitation,  it  is  altogether  plain  that  it  was  the  intention  of  the 
donor  to  give  not  a  joint  estate,  but  the  whole  estate  to  Mrs. 
Raines  for  life,  and  after  her  death  to  her  children.  The  case  of  the 
fdaintifis  would  not  be  helped  by  regarding  the  gift  for  the  joint 
ise  of  the  wife  and  children.  In  Wardle  vs.  Clayton^  (16  Eng. 
Gh«  IL  524,)  a  testator  bequeathed  his  re«duary  estate  to  trus- 
tees, in  trust,  to  pay  the  income  to  his  wife  for  life,  to  be  by  her 
applied  for  the  maintenance  of  herself  and  such  children  as  he 
might  leave  at  his  death.  The  widow  married  again,  and  claimed 
the  income  for  her  separate  use.  V.  C.  Shadwell  rejected  the 
olaim  because  she  was  not  the  sole  object  of  bounty.  It  is  natu- 
ral and  usual  fbr  a  donor  who  is  under  parental  obligation  to  the 
donee,  to  express  as  the  motive  of  gift,  that  the  donee  may  better 
miq>ort  himself  and  those  who  are  dependent  upon  him  ;  and  the 
expression  of  such  motive  cannot  operate  restrictively  upon  the 
gift. 

The  terms  of  gift  or  limitation  in  the  present  case  create  no 
definite  trust.  We  have  the  word,  but  not  the  thing.  A  trust  is 
an  equitable  title  in  property,  distinct  from  the  legal  ownership 
thereof.     But  a  gift  to  one  in  trust  for  himself — and  a  gift  of 
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chattels  to  a  wife  is  a  gift  to  the  husband — confers  the  whole  es- 
tate, legal  and  equitable,  upon  the  donee.  Here  no  trust  or  con- 
fidence is  reposed  in  the  nominal  trustee ;  no  duty  or  obligation 
distinct  from  ownership  is  prescribed  to  her.  Her  legal  and 
equitable  interests  are  commensurate,  and  nothing  is  to  be  done 
bj  her  legal  representatives  after  her  death  for  the  protection  of 
the  rights  of  her  children  in  remainder.  The  Chancellor  was  well 
justified  by  the  precedents  he  cites  in  protecting  the  legal  rights 
of  the  children  in  remainder,  by  requiring  forthcoming  bonds 
from  the  purchasers  of  the  life  estate  ;  and  no  remedy  more  com- 
plete could  be  afforded  to  them,  if  we  regarded  their  rights  as 
equitable. 

We  approve  the  decisions  of  Burnett  vs.  Rice^  and  Joar  vs. 
SodgeSy  Speer's  Eq.  579,  593 ;  but  those  cases  recognize  the  mer- 
ger of  the  legal  and  equitable  estates  where  the  trustee  has  no  duty 
to  perform. 

The  case  of  Jones  vs.  Forty  1  Rich.  Eq.  50,  so  strongly  press- 
ed upon  us  in  the  argument,  goes  quite  as  far  as  we  are  willing  to 
follow,  but  is  distinguishable  from  the  case  in  hand.  There, 
certain  slaves  were  given  to  the  husband  in  trust  for  the  joint  use 
of  himself  and  wife  during  her  life,  and  at  her  death  to  be  distri^ 
buted  among  her  children ;  and  the  trust  was  held  to  be  effectual. 
But  the  husband  was  express  trustee :  the  wife's  right  of  survi- 
vorship could  only  be  protected  by  presenting  the  fusion  of  the 
legal  and  equitable  estates;  these  estates  were  not  commensurate. 
Chancellor  Harper,  in  delivering  the  judgment,  says :  "  As  trus- 
tee, he  (the  husband)  has  an  absolute  estate  in  the  property,  or, 
as  it  is  sometimes  said,  the  fee  ;  as  cestui  que  trust  he  has  only  an 
estate  for  the  joint  lives  of  himself  and  wife.  The  legal  estate  is 
exclusively  in  him  as  trustee  :  he  takes  the  equitable  estate  joint- 
ly with  his  wife." 

It  is  ordered  and  decreed  that  so  much  of  this  case  as  relates 
to  the  slaves  transferred  by  M.  Boulware  and  R.  Cathcart  be  re- 
manded to  the  circuit  Court  to  be  heard  and  determined  anew ;        ^ 
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and  that  the  circuit  decree  be  modified  in  this  particular,  and  in 
other  matters  be  affirmed. 

Johnston  and  Dabgan,  CC,  concurred. 

Decree  modified. 


George  W.  Boggs  and  Isabella^  his  wife^  vs.  John  Adger. 

In  1880  an  administrator  baring  in  his  hands  fiinds  of  an  infant,  distributee  of  his 
intestate,  inrested  the  same  in  stock  of  the  Bank  of  the  United  States :  in  1886 
a  guardian  was  appointed  for  the  infant,  who  receiTed,  from  the  administrator, 
the  stock,  in  fuU  of  the  infant's  share,  &c. :  the  Bank  was  in  high  credit  mitU 
1839,  when  the  price  of  the  stock  sank  suddenly  and  greatly  in  the  market,— it 
finally  became  almost  worthless  i-^Hdd^  that  the  guardian  was  not  liable  fior  the 
depreciation  in  the  ralue  of  the  stock. 

There  is  no  rule  in  this  State  prescribing  the  securities  on  which  trust  frmds  shtfl 
be  lent  or  iuTCSted :  and  where  a  trustee,  in  inresting  frmds,  acts  faithfiilly  and 
with  common  diligence  and  sagacity,  he  will  not  be  liable  if  the  funds  be  lost 

Before  Waedlaw,  Ch.  at  Fairfieldy  July,  1851. 


William  Adger,  jun.  died  intestate  in  1826,  and  his  father, 
William  Adger,  sen.,  became  his  administrator.  The  estate  was 
converted  into  money,  and  the  administrator,  having  paid  tbe 
plaintiff,  Isabella,  who,  as  widow  of  the  intestate,  was  one  of  his 
distributees,  her  share  in  full,  made  a  return  to  the  ordinary,  in 
June,  1830,  in  which  he  charged  himself,  on  one  side,  with  the 
sjiare  of  William  Law  Adger,  an  infant  son  of  the  intestate  and 
the/plaintiff  Isabella,  and  a  distributee  of  the  intestate,  and  dis- 
charged himself,  on  the  other  side,  with  the  purchase  of  a  num- 
ber of  shares  in  the  stock  of  the  Bank  of  the  United  States,  at 
$120  a  share. 

The  defendant  was  appointed  by  the  Court  of  Equity,  March 
14,  1835,  guardian  of  William  Law  Adger,  atid  immediately  after 
his  appointment  received  from  the  administrator  of  William  Ad- 
g^r,  jun.,  the  aforesaid  shares  in  the  stock  of  the  Bank  of  the 
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United  States,  in  full  of  his  ward's  interest  in  the  estate  of  his 
father.  This  stock,  for  convenience  of  receiving  dividends  and 
making  transfers,  stood,  at  the  time,  in  the  name  of  James  Adger, 
a  merchant  of  Charleston  of  high  reputation  for  experience,  in- 
telligence and  probity  ;  and  so  continued  to  stand  until  February 
28,  1838,  when  James  Adger^  contemplating  a  trip  to  Europe, 
transferred  the  certificates  to  the  defendant  as  guaxdian.  James 
Adger  testified,  that  soon  after  his  appointment,  defendant  took 
the  counsel  of  witness  as  to  the  policy  of  retaining  for  his  ward 
the  investment  already  made  in  the  Bank  of  the  United  States, 
and  of  making  further  investments  therein  from  accruing  divi- 
dends, and  other  profits  of  the  ward's  estate  ;  that  witness  highly 
recommended  this  stock  as  safe  and  profitable,  but  as  the  Bank 
of  Charleston  was  about  to  go  into  operation,  it  was  agreed  that 
the  defendant  for  his  ward  should  subscribe  for  shares  in  that  in- 
stitution, and  accordingly,  on  May  80,  1885,  defendant  sold  out 
80  shares  in  the  Bank  of  the  United  States,  at  $112.50,  and  sub- 
scribed for  shares  in  the  Bank  of  Charleston,  but  on  the  appor- 
tionment among  the  subscribers,  from  the  extraordinary  excess  of 
subscriptions  to  the  stock,  received  only  3  shares  in  the  Bank  of 
Charleston,  as  his  allotment ;  and  in  October  and  November,  1835, 
under  James  Adger's  counsel,  he  again  bought  30  shares  in  the 
Bank  of  the  United  States,  at  $108  and  $109. 

The  defendant  in  his  first  return  as  guardian,  to  the  commis- 
sioner, made  April  10,  1836,  charged  himself  to  his  ward  with 
41|  shares  in  the  stock  of  the  Bank  of  the  United  States,  and 
with  3  shares  in  the  Bank  of  Charleston.  In  his  subsequent  an- 
nual returns,  he  charged  himself  with  dividends,  and  discharged 
himself  by  the  purchase  of  a  few  additional  shares  in  the  Bank 
of  the  United  States,  and  other  investments. 

William  Law  Adger  died  June  11,  1842,  aged  about  twenty 
years,  intestate ;  and  plaintifis  administered  on  his  estate.  This 
bill,  which  was  for  an  account,  was  filed  May  31,  1847. 

Wakdlaw,  Ch.  The  question  submitted  to  me,  is  whether  de- 
fendant as  guardian  must  be  responsible  to  the  representative^  of 
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his  ward,  for  the  depreciation  in  value  of  the  stock  of  the  Bank 
of  the  Uniled  States,  in  which  a  large  portion  of  the  ward's  fmdb 
was  invested.  The  defendant  when  appointed  guardian,  receired 
such  stock  from  the  former  trustee  of  his  ward,  and  after  an  un- 
successful attempt  to  change  the  investment  into  stock  of  a  Bank 
of  the  State,  he  continued  the  original  investment ;  and  the  Bmk 
of  the  United  States  became  bankrupt,  and  the  stock  almost 
^jrorthless. 

Much  denunciation  was  uttered,  in  the  cours^  of  the  case, 
against  the  Bank  of  the  United  States,  as  a  foreign,  political  and 
speculating  institution.  The  only  question,  in  which  we  are  con- 
cerned, is  whether  investment  in  the  stock  of  this  bank,  and  the 
maintenance  of  the  investment,  can  be  regarded  as  judicious  oper- 
titions,  under  the  circumstances  of  this  case.  In  England,  tmst 
fiinds  are  usually  required  to  be  invested  in  consols  ;  but  we  hare 
no  rule  prescribing  the  securities  on  which  trust  funds  shall  be 
lent  or  invested.  A  trustee,  here,  is  required  to  act  faithfully  in 
the  interests  committed  to  him,  but  the  general  management  is 
left  to  his  discretion.  It  is  well  established  by  the  copious  evi- 
dence, that  this  bank  was  in  high  credit  in  this  State,  and  its 
stock  eagerly  stflght  for  investments  by  capitalists,  trustees  and 
bodies  corporal^,  until  the  fall  of  1839,  when  the  price  of  the 
stock  sank  suddenly  and  greatly  in  the  msfket.  Long  after  this 
time  the  hope  was  entertained  by  astute  and  practical  men,  that 
the  stockholders  would  be  finally  re-imbursed ;  and  few  personi 
acted  upon  the  policy  of  selling  out  at  the  prices  so  suddenly  ^^ 
duced.  The  result  has  been  the  sacrifice  of  about  three  millions 
of  "(Capital  to  this  State,  falling  even  disproportionately,  upon  the 
prudent,  and  the  circumspect.  Some  sagacious  persons  distrusted 
the  bank  long  before  its  downfall,  but  they  failed  to  infuse  their 
suspicions  into  ordinary  men  of  business. 

The  office  of  trustee  is  onerous  in  itself,  and  the  exercise  of  it 
commonly  demanded  in  the  affairs  of  society ;  and  to  require  fi*om 
a  trustee  more  than  common  sagacity  and  diligence,  is  against 
po^cy.     In  many  of  our  cases,  it  has  been  laid  down  as  a  mle. 
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Aat «  troBtee  is  ansirerable  for  those  losses  only,  which  are  occa^ 
sioned  by  such  acts  or  omissions,  as  a  prudent  man  would  not  do 
or  omit  in  his  own  affairs.  Tixveau  vs.  Batty  1  McG.  Gh.  464 ; 
Bryan  vs.  Mulligan^  2  Hill  Ch.  364 :  Glover  vs.  Ghvtr,  McMuL 
Eq.  153 ;  OdeU  vs.  Youngy  Ih.  156,  Upon  this  rule,  the  trustee 
in  the  present  case  must  be  excused  from  liability.  He  managed 
the  funds  of  his  ward  as  prudent  men  in  the  State  managed  their 
own  affairs.  In  Hext  vs.  Parcher^  1  Strob.  Eq.  170,  the  liability 
of  the  trustee  is  placed  generally  upon  his  faithfiilness ;  and  it  is 
justly  remarked  that  the  rule  quoted  above  is  subsidiary  and  il» 
lustrative.  To  the  present  defendant  no  intentional  unfaithful- 
ness is  imputed  in  the  discussion,  nor  could  be  imputed  with  any 
propriety  according  to  the  evidence.  He  has  honestly  endeavored 
to  fulfil  his  duty.  No  negb'gence,  no  unusual  mistake,  has  at- 
tended his  management.  I  am  of  opinion,  that  the  loss  on  the 
stock  in  the  Bank  of  the  United  States  must  faU  upon  the  estate 
of  his  ward. 

It  is  ordered  and  decreed,  that  the  commissioner  of  this  Court 
take  the  account  between  the  parties,  upon  the  principles  stated 
in  this  opinion  ;  that  the  plaintiffs  are  entitled  to  charge  the  de* 
fendant  with  the  funds  received  by  defendant  as  guardian  of  Wm. 
L.  Adger,  on  the  settlement  in  1835,  with  subsequent  increment ; 
and  that  defendant  is  entitled  to  be  discharged  as  to  his  invest- 
ment in  the  stock  in  the  Bank  of  the  United  States,  upon  transfer- 
ring  the  scrip,  or  paying  its  present  value.  Costs  to  be  paid  from 
the  estate  of  William  L.  Adger. 

The  plaintiflfe  appealed  and  moved  to  modify  the  decree,  on  the 
ground : 

That  if  the  United  States  Bank  stock,  owned  by  Wm.  Adger, 
sen.,  had  been  lawfully  transferred,  the  defendant,  as  guardian, 
ought  not  to  have  received  it  in  payment  of  the  shares  of  his 
ward,  William  Law  Adger,  in  his  father's  estate,  and  ought  not 
to  have  continued  said  funds  in  said  bank,  or  to  have  re-invested 
the  profits  therein ;  and  after  the  charter  of  the  Bank  of  the  United 
States  had  expired,  March  1,  1836,  defendant  was  especially  «t 
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fault  in  re-investing  his  ward's  funds  in  the  Pennsylvania  Bank, 
called  the  United  States  Bank  of  Pennsjlvania,  and  further  in 
continuing  the  funds  in  said  bank. 

Boyce^  for  appellants. 

Boylstanj  contra.  The  Court  of  Equity  has  always  treated 
trustees,  acting  in  good  faith,  with  great  tenderness.  In  Knight 
vs.  The  Earl  of  Plymouth^  a  receiver  had  deposited  money  with 
a  banker  of  good  credit,  who  afterwards  failed,  and  as  he  was 
not  chargeable  with  any  wilful  default  or  fraud,  he  was  not  held 
responsible  for  the  loss  of  it.  ^^  Suppose,"  said  Lord  Hardwicke, 
*^a  trustee  having  in  his  hands  a  considerable  sum  of  money, 
places  it  out,  for  the  benefit  of  the  cestui  que  trusty  in  the  funds, 
which  afterwards  sink  in  their  value,  or  on  a  security  at  the  time 
perfectly  good,  and  which  afterwards  turns  out  not  to  be  so,  was  there 
ever  an  instance  of  the  trustee's  being  made  to  answer  for  the 
actual  sum  so  placed  out?  I  answer,  no !  If  there  was  no  mdUi 
fdeBy  nothing  wilful  in  the  conduct  of  the  trustee,  the  Court  will 
always  favor  him.  For  as  a  trust  is  an  office  necessary  in  the 
concerns  between  man  and  man,  and  which,  if  faithfully  dis- 
charged, is  attended  with  no  small  degree  of  trouble  and  anxiety, 
it  is  an  act  of  great  kindness  in  any  one  to  accept  of  it.  To  add 
hazard  or  risk  to  that  trouble,  and  to  subject  a  trustee  to  losses 
which  he  could  not  foresee,  would  be  a  manifest  hardship,  and 
would  be  deterring  every  one  from  accepting  so  necessary  an  of- 
fice." Dick.  ,120;  S.  C.  3  Atk.  480.  The  same  rule  was  fol- 
lowed in  Ravjth  vs.  Howell^  3  Ves.  666.  In  Wilkinson  vs.  Staff ordy 
1  Yes.  jun.  41,  Lord  Thurlow  held,  that  a  trustee  was  not  an- 
swerable for  having  applied  the  trust  property,  even  to  what 
turned  out  to  be  a  losing  adventure,  if  without  fraud  or  negligence. 
Though  an  e;zecutor  or  trustee  may  be  liable  for  negligence,  it  must, 
as  Lord  Keeper  North  observes,  be  very  supreme  negligence,  1  Vem. 
144 ;  it  must  be  crassa  negligentia^  or  gross  negligence,  1  Madd.  R. 
290.  When  a  trustee  acts  by  other  hands,  either  from  necessi^ 
or  conformably  to  the  common  usage  of  mankind,  he  is  not  to  be 
made  answerable  for  losses,  Amb.  219.     The  following  authorities 
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were  also  cited  and  commented  upon :  2  Story  Eq.  §  1272 ; 
Taveau  vs.  Ball,  1  McC.  Ch.  464 ;  Bryan  vs.  MulMgan,  2  Hill 
Ch.  864 ;  Glover  vs.  Glover,  McM.  Eq.  153 ;  Odell  vs.  Youn^j 
lb.  155 ;  Hext  vs.  Porcher,  1  Strob.  Eq.  170 ;  The  Vestry,  ^(?., 
of  Prince  George  Winyaw  vs.  The  Prot  Hpis.  Soc.,  &c.,  MS. 
Charleston,  January,  1849. 

Dargan,  same  side,  was  stopped  by  the  Court. 

Buchanan,  in  reply. 

Per  Curiam,  This  Court  perceives  no  error  in  the  decree  ap- 
pealed from.  It  is  therefore  ordered,  that  the  same  be  affirmed, 
and  the  aj^eal  dismissed. 

Johnston,  Dunkin,  Dargan  and  Wardlaw,  CC,  concurring. 

Appeal  dismissed. 


Ann  V.  Hicks  vs.  Thomas  E.  B.  Pegues  et  al 

DeTise  of  property,  real  and  personal,  to  C.  B.  in  foe,  "but  if  she  should  die 
without  leaying  issue  liying  at  her  death'*  then  over  to  W.  V.  in  foe :  W.  V. 
died  in  the  life  time  of  C.  B.,  and  she  then  (fied  without  issue :  JJeld,  that  W. 
Vs.  estate  in  expectancy,  both  in  the  real  and  personal  property,  passed  at  his 
death  to  his  heirs  then  existing,  and  that  they  and  their  representatiyes  were 
entitled  to  distribution  of  the  property  when  the  expectancy  fell  in ;  and  that 
the  heirs  of  W.  V.  existing  at  the  time  the  expectancy  feU  in  were  not  exohi- 
nvely  entitied. 

Under  the  Act  of  distributions  of  this  State,  actual  seiain  is  not  necessary  to  enable 
one,  having  a  present  titie  to  an  estate,  to  become  the  stock  or  root  of  inherit- 
ance :  contingent  remainders  and  executory  devises  are,  by  that  Act,  distributa- 
ble among  the  heirs  existing  at  the  death  of  the  person  entitied  to  the  estate  in 
expectancy,  and  not  among  his  h^rs  exlHting  when  the  expeotanoy  falls  in. 

Before  Wardlaw,  (7A.,  at  Marlboro',  February,  1861. 

The  only  question  in  this  case  arose  upon  the  following  clause 
in  the  will  of  Malachi  N.  Bedgegood : 

^  I  give,  devise,  and  bequeath  unto  mj  wife,  Catharine  Bedge- 
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good,  a  negro  man  slave,  named  Primus,  and  the  one-half  of  the 
remaining  part  of  all  my  real  and  personal  estate,  ivhich  has  not 
herein  before  been  disposed  of,  to  her  and  her  heirs,  provided  she 
shall  live  single  until,  or  should  marry  .and  leave  lawful  isauf 
living  at  her  death ;  but  in  case  she  should  marry,  and  die  inth« 
out  leaving  lawful  issue  living  at  her  death,  I  then  give,  bequeath, 
and  devise  the  same  to  her  for  life,  and  no  longer ;  and  after  her 
decease,  I  give,  devise,  and  bequeath  the  same  unto  my  nephew, 
William  Vernon,  and  his  heirs." 

Catharine  Bedgegood  married,  and  died,  leaving  no  issue. 
William  Vernon  died  many  years  previously,  intestate,  leaving 
the  complainant,  an  aunt  of  the  whole  bloody  and  Mary  Elizabeth 
Hamer,  an  aunt  of  the  half  blood,  surviving  him,  they  being  his 
nearest  relations  at  the  time  of  hb  death.  Mary  Elizabeth 
Hamer  afterwards  intermarried  with  one  Charles  Gee,  and  died 
before  Catharine  Bedgegood,  leaving  her  husband  and  several 
children  her  surviving.  The  complainant  in  her  bill  claimed  all 
the  interest  of  William  Vernon,  under  the  foregoing  clause  in 
Malachi  N.  Bedgegood's  will,  in  exclusion  of  the  husband  and 
children  of  Mary  E.  Hamer,  on  the  ground,  that  she  was  the 
nearest  relation  to  Vernon,  at  the  time  of  the  happening  of  the 
contingency  upon  which  his  interest  was  to  vest.  The  defendants 
insisted  in  their  answer,  that  Mary  E.  Hamer,  being  alive  at  the 
death  of  William  Vernon,  acquired  thereby  a  right  to  one-half  of 
the  interest  aforesaid,  which,  on  her  death,  was  transmitted  to 
her  heirs  at  law. 

The  PRESIDING  Chancellor  being  of  opinion,  that  the  distri- 
butees of  Vernon,  existing  at  the  time  of  his  death,  were  entitled 
to  the  benefit  of  the  limitation  to  him,  and  that  the  complainant, 
who  stood  in  the  nearest  relation  to  him  at  the  time  of  the  expec- 
tancy falling  in,  was  not  exclusively  entitled,  it  was  decreed  that 
a  writ  of  partition  do  issue,  to  allot  to  the  complainant  one-half  of 
the  interest  of  the  said  William  Vernon  in  the  real  and  personal 
estate,  instead  of  the  whole,  as  claimed  by  her  bill. 

The  complainant  appealed,  on  the  ground,  that  being  nearest 
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of  kindred  to  William  Vernon  at  the  time  of  the  expeetancy  fall- 
ing in,  she  is  exclusiyely  entitled  to  the  benefit  of  the  limitation 
to  him. 

Dudley y  Johndonj  for  appellant. 

IngliSy  contra. 

Ouria  per  Johnston,  Ch.  Being  directed  by  my  brethren  to 
announce  the  affirmation  of  the  circuit  decree,  and  to  offer  the 
reasons  for  this  decision,  I  cannot  express  them  better  than  by 
referring  to  the  opinion  I  lately  deliyered  in  the  Circuit  Court  of 
Charleston,  in  the  case  of  Buigt  ^  Datoes  (a)  upon  the  same 

(a)  George  Buist.  admV.  vs.  H  P.  DaweA.  ct  al.  This  cause  was 
beard  in  the  Circuit  Court  of  Charleston,  in  February,  1852.  by  John- 
ston, Ch.,  upon  the  following  case  stated,  and  questions  submitted,  by 
counsel. 

Edward  Tonge  devised  bis  real  and  personal  estate  to  bis  wife,  dtH 
ring  widowhood,  with  remainder,  in  case  of  her  death,  or  marriage,  to 
bis  mother,  for  life, — remainder  to  James  Boone  Perry  for  life.  i.  o. 
^the  use  thereof  for  life,  and  at  bis  dec€?ase  the  said  lands,  slaves  and 
premines  shnll  be  and  is  hereby  vested  in  the  male  issue  of  the  said 
JanHw,  (and  in  default  of  such  in  the  issue  female)  surviving  him;  and 
if  a  general  failure  shall  be  at  the  denth  of  the  said  James,  I  give  said 
land  and  slaves  to  my  cousin,  John  W.  Sommers,  on  the  same  leims, 
conditions,  limitations  and  reservations  as  this  is  made  liable  to.  in  re- 
apect  to  Jameses  interest  therein,  in  pnrsuanre  of  this  my  will;  and 
SDOuld  there  be  a  total  failure  of  issue  (immediate)  on  the  decease  of 
the  said  John  W.  Sommers,  I  give  the  said  land  and  slaves,  and  the 
issue  and  increase  of  the  female  skvesto  his  (the  said  J  W.  S's.)  brother  , 
James  I).  Sommers,  his  heirs  and  assigns  forever." 

The  widow  married  again;  and  testHtor's  mother  succeeded  to  her 
life  estate;  and  James  Boone  Perry  having  died  without  issue,  in  her 
life  time,  at  her  death  the  estate  passed  into  the  possession  of  Joliu  W. 
Sommers. 

James  D.  Sommers  died  in  the  life  time  of  James  Boone  Perry  and 
John  W.  Sommers,  intentate  and  without  iiisuo. 

John  W.  Sommers  died  in  January,  1848,  without  isaae,  leaving  a 
will. 

At  the  dtjath  of  James  D.  Sommers,  his  heirs  at  law,  or  distributees, 
were  his  sisters,  Mary  Buist  and  Henrietta  Rowaml,  and  his  brother, 
John  W  Sommers,  all  deceased. 

At  the  death  of  John  W.  Sommers,the  heirs  at  law.  or  distributees  of 
James  D.  Sommers,  or  persons  tkf*n  answering  that  description,  were 
and  are,  his  niecea  and  nephews,  Mary  S.  Lamb,  (wifeof  Jas.  Lamb,) 
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point ;  a  copy  of  which  accompanies  this  opinion.  That  decision 
was  acquiesced  in  by  the  eminent  counsel  concerned. 

It  is  ordered  that  the  decree  be  affirmed,  and  the  appeal  dis- 
missed. 

DuNKiN,  Dargan  and  Wardlaw,  CO.,  concurred. 

Appeal  dismissed. 

Martha  Buist,  George  Buist,  Rev.  Ed.  T.  Buist,  Robert  Rowand,  Mar- 
tha S  Drayton,  (wife  of  Alfred  R  Drayton.)  and  Mary  E.  Simons^ 
(wiA»  of  Ur.  Thos  Y.  Simons.) 

Al  J  une  Term,  1848,  Chancellor  Dargan  held  that  the  ulterior 
limitations  of  Edward  Ton£;e*8  will  were  valid  as  to  the  personal  es- 
tate ;  and  that  James  D.  Sommers  took  a  contingent  interest  in  the 
same  that  was  transmissible  to  his  personal  representative ;  and  that, 
at  the  death  of  John  W  Sommers  without  issue  living,  the  said  per- 
sonal estate  was  distrihutable  among  them,  and  that  those  persons 
(parlies  to  the  bill)  were  to  be  regarded  as  the  distributees  or  J.  D. 
Sommers,  who  would  full  within  ihat  description  at  the  period  of  his 
death,  and  his  or  her  or  their  legal  representatives. 

As  to  the  real  estate  he  held,  that  the  terms  of  the  devise  created  a 
fee  conditional  in  James  Boone  Perry,  and  that,  on  his  death  without 
issue,  the  9ame  reverted  to  the  right  heirs  of  testator,  and  ho  adjudged 
Ann  Perry  to  be  enliiled  to  the  same  as  the  sole  surviving  heir  of  Ed- 
ward Tonge ;  and  he  ordered  that  each  party  pay  his  own  costs. 

From  this  decision  there  was  an  appeal,  on  the  following  among 
other  gn>unds  : 

That  the  real  estate  of  Edward  Tonge  is,  by  his  will,  well  devised 
over,  on  the  deaths  of  James  Boone  Perry  and  John  W,  Sommers, 
without  leaving  issue,  to  Jumes  i>  Sommers  in  fee. 

That  both  the  real  and  personal  estate  of  testator,  on  the  death  of 
John  W.  Sommers  without  issue,  passed,  under  testator's  will,  to  J  as. 
D.  ^^ommers,  and  are  distributable  among  the  persons  answ^-ring  the  de- 
scripti(m  of  heirs  or  distributees  of  James,  at  the  death  of  John,  and 
not  among  those  answering  that  descripti:in  at  the  death  of  James,  at 
decri*ed  by  the  Chancellor,  in  relation  to  the  personalty. 

Thiit  the  decree  as  to  each  party  i>aying  his  own  coi'ts  should  be 
modified,  several  of  the  defendants  benig  minors,  one  having  filed  adis- 
cluimcr.  and  sevend  others  having  been  made  parties  only  to  quiet  the 
title  to  the  property. 

The  Equity  Court  of  Appeals,  at  January  Term.  1849,  affirmed 
Ch.  Dargan*8  decree  as  to  ihe  per^onjilty,  but  referied  to  the  Court 
of  Errors  the  construction  of  the  will  as  to  the  real  estate,  and  as  to 
wliui  estate  Ja  r.es  B.K>ne  Perry  took  therein  under  the  said  will, 
whether  he  took  a  foe  conditional  therein,  an  J,  it*  so,  whether  there 
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could  be  a  limitation  thereon,  by  way  of  executory  devise,  to  John  W. 
Sommers,  and  if  he  died  without  i«8ue  to  James  D.  Somroers   (a) 

The  Court  of  Errors,  at  January  Term,  1852,  merely  decided  that 
James  Boone  Perry  did  not  take  a  fee  conditional  in  the  real  estata 

The  following  questions  remain  for  adjudication. 

1.  Whether  the  limitation  over  of  the  real  estate  in  fee  to  James  D« 
Sommers,  on  the  death  of  John,  without  issue  living,  is  valid  t 

2.  Whether  if  said  limitation  over  be  good,  the  said  real  estate  is  to 
be  distributed  among  the  heirs  of  James,  at  the  death  of  James,  or  the 
heirs  of  James  at  the  death  of  John. 

Yeadom.  The  English  rule  is  clear.  8  Cruise,  412,  Tit  Descent ; 
Feame.  561,  note  a ;  2  Wilson,  29,  Goodright  vs.  Searle;  2  Hill,  Ch. 
550,  IVilwn  vs.  Freer.  The  Act  of  1791,  (5  Stat.  163,)  has  not  alter- 
ed this  rule. 

There  is  no  express  rule  of  English  descents,  except  in  the  special 
cases  where  estates  were  to  be  distributed. 

Hayne^  contra.  J.  D.  Sommeis  takes  a  ft-e.  It  is  contingent,  but  it  is 
in  a  person  designated.  It  is  real  estate :  and  transmissible,  assignable} 
inheritHble.  2  Mill,  94,  McDonald  vs.  McMullan  ;  2  Saund.  R.  388, 
note,  Pwrefoy  vs.  Rogers.  He  might  devise  or  release  it  By  the  2d 
section  of  the  Act  personalty  shall  be  distributed  as  realty  is.  1  Hill, 
Ch.  268,  Adams  vs.  Chaplin;  2  Id.  247,  Deas  vs.  Horry;  Id.  416, 
Edwards  y^.  Barksdale  ;  2  Tuck.  Bl.  Append.  14,  16. 

Memminger^  same  side.  Devisable  and  distributable  are,  under  our 
Acts,  counterparts.  Whatever  can  be  devised,  if  not  devised,  is  dis- 
tributed. 

Petigru^  in  reply.  The  Act  of  1791  has  not  abolished  the  pre-ex- 
isting rule.  It  does  not  destroy  the  distinction  between  realty  and 
personalty  in  the  following  particulars :  1.  The  real  does  not  go  the 
administrator  :  Aliter  as  to  personalw.  2.  Descent  is  still  the  law  of 
real  :  the  personal  is  merely  transmusihle.  3.  Alienage  and  citizen- 
fhip  still  affect  descent  of  real.  4.  The  order  of  liability  for  debts  is 
not  altered.  5.  The  statute  does  not  abolish  the  difference  in  construc- 
-  tion  of  d^eds  of  real  and  personal. 

Descent — connexion  of  blood.     Seahrook  vs.  Seabrook^  McM.  £q. 

201,  Act  1791,  §  7  and  §  9.     The  Act  of  1791  relates  to  vested  estates, 

and  in   that  view  the  rule  is  as  stated   by  Fearne,  559 ;   Chancy  vs. 

Chaydon,  2  Atk.  616.     The  estate  to  James's  heirs  is  to  arise  only  on 

-  John  W.  S's.  desth. 

Johnston.  Ch.  With  much  hesitation  as  to  the  propriety  of  taking 
cognizance  of  the  questions  submitted  to  me  in  this  case,  I  have,  at  the 
urgent  request  of  both  parties,  consented  to  hear  them.  My  appre- 
hension is,  that  those  questions  are  properly  before  the  Court  of  Er- 
rors, as  part  of  ^'the  construction  o/*  this  will  as   to  the  real  estate,"  or 

(a)  See  the  case  reported  4  Strob.  £q*  87. 
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ivmain  in  tbe  Court  of  Appeals  in  Eanitj,  to  be  determiiied  upon  dw 
return  of  the  judgment  of  the  Court  ot  Errors. 

The  first  question  is  free  from  difficulty.  I  onderstand  the  Coart  of 
Errors  to  hare  decided,  that  the  estates  of  Jantes  B  Perry  and  Joha 
W.  Somraers,  and  their  issue,— preceding  the  Hmitation  over  to  James 
D.  Semmers,— are  act  fees  conditional.  Unless  they  are  fees  condi- 
tional, they  must  be  either  fee  simple  estates  in  James  B.  Perry  and 
John  W.  Sommers,  successively,  or  estates  for  life  to  them,  with  re- 
mainder to  their  issue  in  fee.  In  either  oaee,  the  hmitation  erer  is  afW 
a  fee  simple,  and  is  good,  as  an  executory  devise ;  for  all  the  authori* 
ties  agree  that  an  executory  devise  may  be  limited  after  an  estate  of 
that  character. 

The  second  question  is  more  difficult  James  D.  Sommers,  to  whooi 
the  estate  was  limited  over  in  fee,  died  before  the  expiration  of  the  prior 
estates ;  and  the  (Miestion  is,  whether  the  fee,  which  was  limited  over  to 
him,  is  distributable  among  the  heirs  left  by  him  and  existing  at  his  deaih, 
or  among  the  heirs  exkting  when  the  pnor  estates  failed  or  expired. 

It  is  tolerably  plain  how  this  question  would  have  been  decided  ib 
England. 

**  The  rules,*'  says  Cruise,  fhj  ''  laid  down  in  the  preceding  chapter 
respecting  the  descent  of  estates  in  possession  do  not  apply  to  the  de- 
•oent  of  estates  in  remamder  and  r«vrna», expectant  on  an  estate  of  fre^ 
bold  :  because,  where  there  is  b.  preceding  estate  of  freehold,  the  actual 
«e»M»  is  in  the  possessor  of  thai  estate^  nut  in  the  person  en^tled  to  the 
estate  in  remainder  or  reveriion.  It  follows,^<>m  this  princ^le,  that 
where  a  person  entitled  to  an  estate  in  rc^mainder  or  reversion,  ex- 
pectant on  a  freehold  estate,  dies  during  the  continuance  of  the  parti- 
cular estate,  the  remainder  or  reversion  does  not  descend  to  his  heir; 
hectmse  he  never  had  a  seisin  to  render  him  the  stock  or  root  of  an  in- 
heritance :  but  it  will  descend  to  the  person  who  is  heir  to  the  first 
purchaser  of  such  remainder  or  reversion,  at  the  time  when  it  oomet 
into  possession." 

Upon  the  same  footing  stand  executory  devis^  which  are  not  re- 
l^ded  as  mere  possibilities,  but  as  resembling  contingent  remainde*«^ 
Ml  respect  to  the  transmissibility  of  the  interesL  fcj 

But  our  sutute  of  1791  fdj  provides,  that  "  where  any  person  poe- 
sessed  of,  imteretted  in,  or  entitled  unto^  a  real  estate  in  his  or  her  ow« 
right  in  fee  simple,  shall  die,  without  disposing  thereof  hy  witt,  tlie 
same  sh(M  be  dutributed  in  the  following  manner,"  Ac. — among  per- 
sons l^  by  the  decedent,  and  described  m  the  eleven  sections  of  the 
1st  clause. 

Chancellor  Habpkr,  in  the  case  of  Adams  vs.  Chaplin  (e)  remarks 
on  this  statute,  that  *'it  has  so  far  altered  the  EngKsh  law,  tiiat  actual 
ieuin  is  no  longer  necessary  to  enable  one  who  has  a  present  title  to  aa 
esute,  to  become  the  stocky  or  root,  of  inheritance.    It  provides  &x 

{h)  Z  Cruise.  Tit  29,  Descent,  Ch.  IV.  Sec.  L 

U)  Goodrigkt  vs.  SBarle,  2  WOs.  29;  McDonaldrs,  MeiMUnu  2  MilL  9i. 

(d)  6  Stat  162.         (<)  1  Hill,  Ch.  269. 
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difltribation  *  where  aay  person  possessed  of,  inUretted  in  or  entitled  to 
a  real  estate,  in  his  own  right  in  fee  ample'  shall  die  intestate.  '*  This, 
I  suppose,"  says  he,  **  would  be  held  to  apply  to  a  rerersion,  or  re- 
mainder, after  an  estate  for  life,  or  an  estate  taif,  (if  such  were  allowed 
in  this  country,)  because  such  remaind<^r  or  reversion  is  an  estate  of  fee 
simple.'*  He  held,  howerer,  in  the  particular  case  befbre  him,  whidi 
related  to  a  mere  right  of  reverter  after  a  fee  conditional,  that  it  was 
not  affected  by  the  statute,  but  must  go  as  at  common  law;  because, 
according  to  the  authorities,  it  was  no  estate  in  the  land,  bat  a  mere 
possilnlity. 

Estates,  such  as^ts  of  Jaraes  D.  Sommers,  ahhongh  continmit,  are 
nevertheless  coupled  with  such  an  interest  as  to  render  them  dutributft- 
ble  under  the  Act  of  1791. 

••  It  seems  now  to  be  established/'  says  the  note  to  Purefotf  vs.  Ro" 
ger$,  (J)  '*  notwithstanding  some  old  opinions  to  the  contrary  that  con* 
tingeot  and  executory  estates  and  possibilities,  accompaiwtd  wt\  OM 
intereH,  are  descendible  to  the  heir,  or  transmissible  to  the  representa- 
tive of  a  person  dying ;  or  may  be  granted,  assigned,  or  devised  by 
him,  before  the  oontingenev  upon  which  they  depend,  takes  effect : " 
and  reference  is  made  to  Willes's,  Rep.  211,  Croodtide  vs.  Wood;  2 
Burrows,  1131,  Sehoin  vs.  Selwin;  S.  C  Black.  Rep.  251 ;  2  Wilson, 
29,  Gvodright  vs.  Searle;  1  Black.  Rep  605,  Roe  vs.  Orifithi  ;  Moor 
vs.  Hawkins^  before  Lord  Northington,  cited  in  1  Hen.  Black.  30,  Roe 
vs.  Jones  ;  and  3  Term  Rep.  88,  where  Roe  vs.  Jones  was  affirmed  in 
K.  B.  on  error;  Cas.  Temp.  Talbot,  117,  Kin^  vs.  Withers, 

Cheves,  Justice,  in  McDonald  vs.  McMuuon^  (g)  speaking  of  a 
limitation  over  to  a  specified  person,  who  died  before  the  condngency 
on  which  he  was  entitled  to  die  possession,  sdys  :  '*  It  was  argued  thsC 
it  was  not  a  vested  interest ;  and  that,  therefore,  it  was  not  transmissi- 
ble. It  is,  perhaps,  not  a  vested  interest  in  the  technical  sense  of  thsC 
word.  It  is  frequently  called  a  possibility  only.  But  it  is  neverthe- 
less,  vest«^  in  such  manner  as  to  be  transmissible,  and  according  to  the 
later  authorities  transmissible  by  wiU.  (Feame  on  Ex.  devis.  4th  Edit 
622,523;  Cas,  Temp.  Talb.  123,  S^tg  vs.  Withers;  Toml.  205.} 
It  is  only  necessary  that  the  person  to  take  should  be  ascertained  and 
certain  to  make  such  an  interest  transmissible,  (Feani,  4th  Edit  542, 
546  )     The  point  is  very  clear." 

If,  under  the  English  statute  of  wills  such  an  interest  is  the  subject 
of  devise,  much  more  is  it  so  under  our  statute.  The  English  statute 
enables  those  only  to  devise,  "  who  have  manors^  lands,  tenements,  or 
hereditaments  :  **  whereas  our  Act  enables  those  who  have  lands,  tene- 
ments, &C.,  "in  possession,  reversion,  or  renutinder."  fhj 

Now,  our  statute  of  distributions,  in  substance,  proposes  to  distri- 
bute estates  in  default  of  their  beinff  **  disposed  ot  by  will."  If  not 
disposed  of  by  will,  they  shall  be  distributed  according  to  that  Act, 
which  may  be  regarded   as  testtMientum  legis.    It  is  conceded  that 

(/)  2  SauML  R.  888,  k.  (^)2MiB,94.  (A)  P.  L.  188. 
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ffieks  M.  P«g«ee. 

James  D.  Sommers  rntgbt  have  devised  his  interests  now  under  con- 
sideration; which  is  very  near  equal  to  admitting  that,  in  default  of  a 
will  on  his  part,  those  interesU  d^ceoded,  immediately  upon  his  death, 
to  such  distributees  as  he  then  left 

I  am  oi^  opinion  th^  di^  thus  descend.  Not  that  they  became  trans- 
missible, ana  shifted  from  heir  to  heir,  until  the  estate  fell  in,  as  in  £ng- 
land ;  but  that  the  right  passed  upon  his  death,  and  fixed  eo  mstanti 
in  his  distributees,  only  to  await  a  mture  enjoyment 

The  only  obstacle  to  an  immediate  descent  from  ancestor  to  heir  ia 
England  in  such  cases,  was  the  want  of  seisin  in  the  ancestor.  But 
our  statute  of  1791,  while  it  enlarges  the  class  who  are  to  take,  effec- 
tually removes  that  obstacle  by  rendering  seisin  unnecessary  to  the 
inheritance. 

There  is  a  consideration,  of  great  force,  leading  to  this  conclusioii, 
which  I  have  not  yet  mention^  :  and  it  is  that  the  statute,  by  its  se- 
cond clause,  declares  that  *^  the  personal  estates  of  intestates  shall 
be  distributed  in  the  same  mantur  as  their  real  estates  are  disposed  of 
by  this  Act"  (i) 

Now,  in  this  case^  the  personal  estate  has  been  adjudged  to  the  dis- 
tributees living  at  the  death  of  James  D.  Sommers :  and  ii  would 
establish  a  very  unnecessary  anomaly,  if  the  real  estate  should  be  dis- 
tributed differently. 

I  do  not  intend  to  say,  that  all  distinctions  between  real  and  personal 
intestate  estate,  have  been  abolished  bv  the  statute.  Very  far  from  it 
It  is  perfectly  true,  as  has  been  argued,  that  the  real  goes  immediately 
to  the  distributees,  and  the  personal  to  the  administrator.  But  the 
dstributian  of  both  is  the  same.  The  law  makes  them  both  liable 
for  debts,  and  the  personalty  liable  in  the  first  instance ;  but  that  im- 
pediment removed,  the  same  persons  succeed  to  the  enjoyment  of  the 
property. 

It  is  true,  also,  that  alienage  is  a  disqualification  to  the  right  to  distri- 
bution in  the  case  of  real  estate,  and  not  in  that  of  personal;  but  that 
is  a  distinction  introduced  upon  grounds  of  public  policy,  and  does  not 
affect  the  question  before  us.  Alienage  would  operate  as  a  disqualifi- 
cation to  any  particular  heir,  whether  the  inheritance  be  adjudged  to 
the  heirs  existing  at  James  D.  Sommers's  death,  or  at  the  falling  in  of 
the  estate.  The  question  before  us  is,  which  class  of  these  heirs  is  to 
take,  leaving  the  particular  disqualifications  of  the  several  heirs  entire- 
ly out  of  the  decision,  and  for  a  separate  consideratioa 

Another  distinction  between  real  and  personal  prof>erty  has  not  be^i 
abolished  by  the  statute  of  1791 :  the  difference  oi  conslruction  of 
deeds — or  other  instruments  by  which  they  are  lo  be  conveyed  or  a*- 
ngned.  This  is  true,  as  has  been  insisted.  But  what  bearing  has  that 
upon  the  question  of  inheritance  t 

My  judgment  is,  that  the  inheritance  fell  upon  the  distributees  left 
by  James  D.  Sommers  at  his  death ;  and  let  the  decree  be  drawn  ac- 
cordingly. 

(t)6  8tetlitt.'~^  " 
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Ge4nye  Buiitj  €ulm'r.   vs.   Siigh  P.  Dawe$  et  ah 

Derise  of  '*  the  use"  of  l&nds  "  to  J.  P.  for  life ;  and,  at  his  decease,  the  said 
lands  shall  be,  and  is  hereby  declared  to  be,  vested  in  the  male  issue  of  the  said 
J.  P.,  and  in  default  of  such,  in  the  issue  female  surriTing  him ;  and  if  a  gen- 
eral failure  should  be  at  the  decease  of  the  sud  J.  P.,"  then,  over : — Held,  that 
J.  P.  did  not  take  a  fee  conditional  in  the  lands. 

Upon  the  questions  referred  by  the  Equity  Court  of  Appeals 
to  this  Court,  (see  4  Strob.  Eq.  37,  3*^-^9)  the  cause  was  now 
heard. 

Teadanj  for  appellants,  on  the  first  question  said,  the  intention 
of  the  testator,  if  it  be  consistent  with  law,  should  always  prevaiL 
That  the  testator,  here,  intended  to  give  James  Boone  Perry  an 
estate  for  life  only,  is  clear ;  and  if  he  is  held  to  take  a  fee  condi- 
tional, it  must  be  by  implication — an  implication  which  defeats 
the  manifest  intention.  In  England  an  estate  tail  will  be  implied, 
but  that  implication  is  always  made  in  aid  of  and  to  carry  out  the 
intention — ^never  to  defeat  it.  In  this  State  a  fee  conditional 
should  never  be  implied,  for  such  implication  can  never  be  made 
in  aid  of  the  intention.  Its  effect  always  is  to  defeat  the  intona- 
tion. He  cited  and  commented  on  Scanlan  vs.  Porterj  1  BaiL 
429 ;  8  Strob.  Eq.  228 ;  Bedon  vs.  Bedon,  2  Bail.  231 ;  JFoHh 
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TS.  Chapman^  1  P.  Wms.  666 ;  Sheffield  ▼».  Lord  Orrery^  8 
Atk.  288 ;  Fannereau  ▼».  FonnereaUy  8  Atk.  818;  2  Ves.  sen. 
181 ;  Dodsm  vs.  Chew,  2  Wils-  824 ;  Edwards  vs.  Barhidale, 
2  iJill,  Ch.  284;  iSinftA  vs.  EiUiard,  3  Strob.  Eq.  211 ;  Fearae, 
876.  On  the  second  qnestion,  he  admitted  that  an  execatory  de- 
vise ooold  not  be  limited  to  take  effect  after  the  natnral  efflaz  of 
a  fee  conditional.  For  instance,  if  an  estate  be  given  to  A.  and 
the  heirs  of  his  body,  and  if  at  any  time  the  heirs  of  the  body  of 
A.  should  become  extinct,  then  to  B.  in  fee,  such  an  executorj 
devise  to  B.  would  be  void.  But  he  saw  no  reason  why  an  execa- 
tory devise  could  not  be  limited  to  take  effect  in  destruction  or 
defeasance  of  *a  fee  conditional.  Suppose  an  estate  given  to  A 
and  the  heirs  of  his  body,  but  if  A.  should  die  without  leaving 
a  son  living  at  the  time  of  his  death,  then  to  B.  and  his  heirs,^ 
would  not  the  devise  to  B.  be  good  ?  If  the  gift  to  A.  were  to 
him  and  his  heirs,  so  as  to  make  his  estate  a  fee  simple,  then  no 
one  would  question  the  validity  of  the  limitation  to  B. :  and  no 
sufficient  reason  could  be  found  for  making  a  distinction  between 
the  two  cases. 

Memmingery  contra,  cited  Je89on  vs.  Wright^  1  Bligh^  1 ;  and 
contended,  first,  that  the  estate  devised  to  James  Boone  Perry 
was  a  fee  conditional.  Und^  the  statute  of  uses  to  give  one  the 
use  for  life  is  to  give  him  the  land  itself.  By  the  terms  of  tke 
will  James  Boone  Perry  took  an  estate  for  life.  Then  follows  the 
gift  to  his  issue.  The  intention  clearly  was  to  create  a  limitaticm 
to  the  issue ;  but  the  rule  in  SheUey'$  case  comes  in  and  declares 
that  the  issue  shall  take  as  heirs.  Fearne,  28,  193 ;  Broadhur^ 
m  iforru,  2  B.  &  Ad.  1 ;  King  vs.  MiUingy  1  Vent.  225;  2 
Jarm.  on  Wills,  83T,  399 ;  Itolnn$on  vs.  iJoWfUow,  1  Bur.  88; 
BobmBon  vs.  ffickSj  3  Bro.  P.  C.  180 ;  ffuU  vs.  ffuUj  2  Strob. 
Bq.  190;  Jackson  vs.  BobmSy  16  Johns.  E.  537,  Secimdly, 
that  the  limitation  over  to  John  W.  Sommers  was  void,  and  cited 
Ble%ard  vs.  Simpson,  42  Eng.  C.  L.  R.  488 ;  Martf  PortmgUm*s 
oase,  10  Coke,  42 ;  Fearne,  514. 

PetigrUy  in  reply.    The  estate  given  to  James  Boone  Perry 
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for  life  only.  2  BL  Com.  114 ;  BuOedge  vs.  RutUdge,  Dad. 
201.  UnleBS  mue  was  used  by  the  testator  in  the  sense  of  Keir^ 
the  rale  in  SheUej/'s  case  does  not  apply ;  and  it  is  dear  that  he 
did  not  nse  it  in  that  sense.  On  the  second  question  he  eited 
Fearne,  295 ;  ForUr  ys.  Bradley y  3  T.  R.  146 ;  FitU  vs.  Brourn^ 
Cro.  Jac.  590. 

The  opinion  of  the  Court  was  deliyered  by 

O'Nball,  J.  Of  the  two  questions,  sent  up  to  this  Court  by 
the  Court  of  ^peals  in  Equity,  only  one  will  be  considered,  yii: 
Did  James  Boone  Perry  take  a  fee  conditional  7  For  «  majority 
of  the  Court  having  come  to  the  eonoluaon^  that  he  did  not,  it  ia 
unnecessary  to  consider  the  other  question,  whether  a  good  execu- 
tory devise  can  be  limited  on  a  fee  conditional  ? 

As  far  back  as  1881,  in  the  case  of  Bedon  vs.  Bedon^  (2  BaiL 
246,)  I  stated  my  repugnance  to  the  raising  of  an  estate  in  fee 
conditional,  by  implication.  The  same  was  repeated  in  1838,  in 
Adams  vs.  Chaplin^  (1  Hill,  Ch.  282):  and,  in  Edwards  vs« 
Bark$daley  (2  Hill,  Ch.  198,)  in  1835,  with  the  assent  of  my  bro- 
ther, Judge  JoHKSON,  (thus  constituting  a  majority  of  the  Court 
of  Appeals,)  I  laid  it  down,  that  a  fee  condUianai  eould  not  arm 
by  implwatumy  and  if  that  Court  had  not  been  broken  up  in  1886^ 
no  question  would  have  ever  again  arisen,  about  a  fee  conditional^ 
on  any  other  words  than  on  a  direct  gift  to  A.  and  the  heirs  oS 
his  body,  general  or  special. 

The  dissolution  of  that  Court  led  to  the  re^agitation  of  many 
questions,  which  it  had,  with  great  labour  and  much  care,  siftedf 
examined,  and,  as  was  then  supposed,  settled. 

The  question  of  raising  an  estate  of  fee  conditional,  by  impli- 
cation from  such  words  as  in  Englsmd  would  create  a  fee  tail,  was, 
as  might  be  expected  from  Judge  Ha&pbk's  opinion  being  at  va- 
riance mik  those  of  Johnson  and  O'Neall,  the  other  members 
of  the  Court,  soon  again  brought  under  discussion,  in  the  tribunal, 
of  which  he  was  a  member  and  an  ornament,  the  Court  of  Ap- 
peals in  Equity.    But  it  received  no  abjudication,  which  gave  it 
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the  force  of  law^  in  that  Court.  It  is  true,  in  Whitworth  ?b. 
Skuckepj  (1  Rich.  Eq.  404,)  he  reiterated  the  opinion  which  he 
had  expressed  in  Edwards  ts.  BarksdctU^  Adams -t8.  CJu^Unj 
and  which,  as  counsel  in  Bedon  vs.  Bedon^  he  had  maintained 
before  he  went  on  the  Bench,  that  a  devise  to  A.  for  life,  and  if 
he  should  die  without  lawful  issue,  living  at  the  time  of  his  death, 
then  over,  was  a  fee  conditional  in  A.,  and  that  the  executory  de- 
vise was  void.  It  will  be  seen,  however,  on  reading  that  case, 
that  this  was  merely  the  statement  of  his  "own  views,  and  that  the 
decision  rested  upon  the  fact,  that  the  purchaser  of  the  estate,  st 
whose  instance  the  bill,  quia  timet^  was  filed,  was  in  possession, 
and  had  a  good  marketable  title,  and  had,  therefore,  no  ground 
of  complaint,  as  was  subsequently  decided  in  Vanlew  vs.  Parr^ 
(2  Rich.  Eq.  821.)  In  McLure  .vs.  Young,  (8  Rich.  Eq.  559,) 
the  same  subject  was  agitated,  and  Chancellor  Johnston  having 
held  on  the  circuit,  that  a  devise  to  C.  D.  for  and  during  her  na- 
tural life,  and  at  her  death  to  her  ^'  lineal  descendants,"  and  in 
the  event  of  her  dying  without  lineal  descendants,  to  two  of  her 
brothers  and  one  sister,  was  a  fee  conditional  in  C.  D.,  and  that 
her  husband  had  an  estate  by  the  curtesy,  (she  having  had  issue, 
who  survived  her,)  which  exempted  him  from  an  account  for  rent 
after  her  death :  the  case,  on  a  division  in  the  Court  of  Appeals 
in  Equity,  found  its  way  into  the  Court  of  Errors,  and  that  Courts 
at  May  Term,  1851,  held  that  C.  D.  did  not  take  a  fee  condition- 
al, and  that  her  son  (^^  the  lineal  descendant*')  took  the  estate,  af- 
ter her  death,  as  a  purchaser ;  and,  therefore,  that  her  husband 
eould  have  no  estate  by  the  curtesy.  The  opinion,  in  that  case, 
was  delivered  by  Chancellor  Dunkin,  and  certainly,  both  by  its 
words  and  authority,  goes  very  far  to  deny  the  doctrine,  that  an 
estate  of  fee  conditional  is  ever  to  be  implied  in  this  State. 

This  glance  at  the  previous  cases  decided,  would,  even  without 
the  case  of  Williams  vs.  Cation,  (1  Strob.  180,)  leave  us  unfet- 
tered by  decisions,  as  to  the  necessity  of  construing  words,  which 
in  England  would  be  held  to  be  a  fee  tail,  to  be  here  a  fee  c<»idi- 
tional.    That  case  is  a  strong  authority,  in  favor  of  rejecting  any 
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such  artificial  rule,  and  places  the  argument,  in  that  behalf,  very 
much  in  advance  of  anything  to  be  clauned,  on  the  other  side. 

The  whole  reasoning  (with  due  deference  I  speak  it)  seems  to 
me  to  be  false,  which  contends  for  an  artificial  rule  to  subvert  the 
intention  of  the  testator.  In  general  a  man  has  the  right  to  dis- 
pose of  his  property  as  he  pleases.  He,  in  this  respect,  consti-  * 
tutes  the  law  by  which  it  is  to  be  regulated.  As  only  one  mem- 
ber, however,  of  the  body  politic,  it  is  his  duty  to  make  his  dis- 
position conform  to  the  law.  Hence  he  cannot,  in  a  devise,  create 
a  perpetuity.  For  this  is  against  the  settled  policy,  and  rules  of 
the  common  law.  But,  with  this  exception,  I  know  of  no  other 
control,  which  oui  rightfully  be  said  to  attach  to  a  disposition  by 
devise,  in  relation  to  the  devisees,  and  the  period  at  which  they 
may  succeed  to  the  enjoyment  of  it.  In  England,  the  rule  in 
SheUeff'8  case,  as  it  is  called,  has  been  made  the  means  of  recast- 
ing estates,  so  as  more  effectually  to  carry  out  the  intention  of  the 
testator.  That  rule  means  no  more,  than  that  the  words  heirs 
and  heirs  of  the  body  ^'  are  never  words  of  purchase,  and  where 
a  devise  is  to  them,  as  they  can  only  take  by  descent,  the  whole 
estate  must  be  in  the  ancestor."  Fearne  on  Rem.  28,  note  c.  By 
an  easy  transition,  this  rule  was  made,  in  England,  to  cover  an- 
other class  of  cases,  as  when  the  devise  was  to  A.  for  his  life,  and 
after  his  death  to  his  issue,  and  then  over.  This  was  adjudged  to 
be  a  descendible  estate,  and  by  the  rule  in  ShelUy'%  case,  the 
whole  estate  was  in  the  first  taker  for  life,  and  then  in  his  issue 
as  tenants  in  tail,  with  remainder  over.  Thb  was  all  very  well  in 
England,  both  to  support  their  aristocratic  institutions,  and  also 
to  carry  out  the  intention  of  the  testator.  Here,  however,  where 
the  statute  de  donis  never  was  of  force,  if  we  adopt  the  same  arti- 
ficial rule  of  construction,  we  have  to  apply  the  rule  in  Shelley' % 
ease  to  such  a  cas^  as  that  supposed,  and  make  the  estate  a  fee 
conditional  to  descend  per  formam  doniy  with  the  power  in  the 
tenant  in  fee  conditional  to  aliene  and  incumber,  and  thus  to 
defeat  the  descent,  and  in  the  very  creation  of  the  estate,  to  pre- 
vent the  remainder  over;  and  most  probably  even  an  ezecut<»ry 
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devise  OYeor,  from  having  effect  o&  aoooant  of  its  remoteness,  when 
attacked  to  sueh  an  estate.  The  case  of  Ixard  vs.  Izard^  (Bail 
Eq.  228,)  is  a  perfect  illustaratlon  of  the  power  of  the  tenant  over 
the  estate  in  fee  conditional,  both  as  to  the  power  to  aliene  and 
also  to  mciimber«  Many  eh  vs.  Vanderhorttj  (BaiL  Eq.  48,)  is 
fall  to  the  point,  thata  remainder  cannot  be  limited  on  a  fee  coih 
ditional,  and,  also,  that  an  executor  j  devise  over  is,  on  account  (d 
its  remoteness,  vcHd.  If  a  devise  to  A.  for  life,  and  to  bis  issue 
living  at  his  death,  and,  failing  such,  then  over,  would  be  ac^adged 
ft  fee  conditional^  who  would  take  the  estate  as  heirs  of  the  body! 
The  descent  is  per  formam  dani  and  at  common  law.  Our  statate 
of  distributions  would  not,  possibly^  help  such  a  case.  Woold  it 
not  be  a  startling  result,  if  the  eldest  son,  as  the  heir^  shonldtake 
the  whole  7  These  consequences,  whether  certain  or  only  possiUei 
certainly  are  enough  to  make  us  refuse  to  adopt  any  artificial  role 
which  so  signally  defeats  and  over-rides  the  intention.  But  it  'n 
WBxdy  we  are  bound  to  adopt  it,  because  it  is  a  part  of  the  commcm 
law.  I  deny  that  it  is  so*  For  the  purposes  of  cases  like  this,  it 
is  a  rule  adopted  in  England  to  break  down*  the  otherwise  certain 
force  of  the  statute  de  donis  to  perpetuate  estates.  Here,  where 
the  statute  de  donis  never  existed,  how  can  it  be  pretended  that 
it  is  a  part  of  our  common  law  ?  We  only  adopted  it,  (the  com- 
mon law,)  so  far  as  it  comported  with  our  situationy  and  institu- 
tions. In  this  State,  siiice  the  Act  of  1824,  we  have  no  necessity 
to  appeal  to  the  rule  in  ShelUy'9  case.  For  unless  the  devise  cots 
the  estate  down  to  less  than  a  fee,  it  is  to  be  so  regarded.  There 
is,  therefore,  no  artificial  rule,  which  compels  us  to  give  a  constmo* 
lion,  agamst  the  plain  meaning,  to  the  words  of  the  testator. 

What  is  a  fee  conditional?  It  is  such  an  estate,  as  is  to  de- 
scend indefinitely,  in  the  line  of  the  first  taker.  To  decide  what 
is  the  estate  of  James  Boone  Perry  we  must  see,  whether  the  de- 
vise to  him  can  have  this  effect.  The  words  are  a  plain  devise  to 
him  for  life,  and  at  his  death  the  estate  is  to  be  vested  in  his  \am 
male,  and  in  default  of  such  to  his  issue  femide  9urvmng  him, 
and  if  a  general  fisulure  should  be,  at  the  decease  of  the  said  JameB) 
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ihen  to  his  cousin  John  Withingfaam  Sommers,  with  like  limitii* 
tiens,  and  if  there  should  be  a  total  failure  of  imue,  immediate  on 
the  decease  of  the  said  John  Withingham,  then  over  to  James 
Sommers,  his  heirs  and  assigns  fcMrever. 

It  seems  to  me,  that  if  this  were  adjudged  to  be  a  fee  condi- 
tional, it  would  be  subversive  of  every  rule  regulating  executory 
devises.  But  before  we  examine  it  in  this  behalf,  it  would  be  w^ 
to  test  it  by  rules  especially  applicable  to  fees  conditional.  If  it 
be  a  fee  conditional,  it  is  alternative,  first  in  the  male  line,  and^ 
fiedling  that  at  his  death,  in  die  female.  How  could  such  an  estate 
have  indefinite  succession  ?  If  a  son  first  took  the  estate  and  had 
a  daughter,  there  would  be  an  end  of  it  in  that  way.  For  if  there 
were  also  a  daughter  and  she  had  a  son,  this  would  not  help  the 
matter.  For,  says  Blackstone,  (2  Com.  114,)  ^^  in  case  of  an  en- 
tail male,  the  heirs  fnnale  shall  never  inherit  nor  any  derived 
firom  them,  and  e  ctmversoy  the  heirs  male,  in  the  case  of  a  gift  in 
tail  female."  Such  consequences  would  be  enough  to  prevent 
any  implication. 

Mr.  Feame  (on  Bem.  418)  tells  us  that  an  executory  devise 
eannot  be  prevented,  or  destroyed,  by  any  alteration  whatsoever 
in  the  estate  out  of  which,  or  after  which,  it  is  limited.  If  Jametf 
Boone  Perry's  estate  be  a  fee  conditional,  he  could  have  aliened 
or  encumbered  it  on  the  birth  of  issue,  so  as  to  defeat  utterly  the 
executory  devise  over,  on  his  dying  without  leaving  issue  him 
surviving.  Such  a  consequence  is  enough,  one  would  think,  to 
startle  the  boldest  in  applying  an  artificial  rule.  Indeed,  it  is 
plain,  that  such  a  result  shows  that  the  whole  is  an  estate  to 
James  Boone  Perry  for  life,  with  a  good  remainder  to  his  issue^ 
male  or  female,  living  at  his  death,  and  which  words  are  synony- 
mous here,  with  children  or  grand-children,  and  who  consequentlj 
take  as  purdiasers,  and  with  a  good  executory  devise  over  to  per* 
sons  in  e8$e.  The  rule  very  plainly  is,  where  the  estate  is  to  one 
for  life  and  to  go  over,  in  the  event  of  dying  without  issue,  whicA 
must  take  effect  in  the  compass  of  twenty-one  years  after  a  life  or 
fives  in  being,  that  the  executory  devise  is  good.    (Feame  on  Bern. 
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470.)  In  this  case  there  is  no  doubt  about  the  period — ^the  whole 
is  limited  to  the  death  of  the  first  taker,  then  the  issue  were  to 
take,  then  if  there  were  no  issue,  the  executory  devise  over  took 
effect.  The  term  ^^  issue ''when  foimd  in  a  de^e  has  no  sudi 
technical  meaning,  as  compels  us,  ex  vi  termmt,  to  hold  it  a  word 
of  limitation,  and  not  a  word  of  purchase.  For  Mr.  Feame  (on 
Rem.  106)  tells  us,  that  ^^  issue,  in  legal  construction,  is  a  word 
of  purchase.''  In  general  whenever  it  is  used,  not  as  the  turning 
point  of  a  devise,  and  there  is  a  direct  gift,  with  such  words  as 
will  tie  up  the  meamng,  so  as  to  des^ate  a  class  of  children  or 
grand-children  to  take  at  the  death  of  the  first  taker,  it  is  a  good 
word  of  purchase,  and  the  devise  is  good.  In  this  will  the  devise 
is  to  James  Boone  Perry  expressly  f^  life.  There  is  no  necessi- 
ty to  enlarge  this  estate.  Indeed,  I  do  not  perceive  how  we  can, 
since  the  Act  of  1824.  The  words  show  that  he  was  not  to  have 
a  fee  of  any  kind.  It  is  said,  by  one  of  the  Court,  that  a  p& 
to  A.  and  his  issue,  is  a  fee  conditional  without  implication.  I 
should  be  pleased  to  see  that  proved.  Issue  is  not  a  word  of  de- 
scent ;  it  is  only  by  implying  that  the  testator  used  it  in  the  sense 
of  ^^  heirs  of  the  body,"  that  in  England  it  is  ruled  to  be  enough 
to  make  an  estate  tail.  The  devise  to  the  issue,  male  or  female, 
is,  in  the  clause  of  the  will  under  consideration,  peculiarly  ex- 
pressed ;  the  estate  at  the  death  of  James  Boone  Perry  is  declared 
to  be  ^^ vested"  in  such  issue.  This  is  equivalent  to  a  devise  to 
the  issue  male  and  his  heirs.  For  to  be  vested  in  him,  it  is  ne- 
cessary it  should  have  just  the  effect  of  a  devise  to  him  and  his 
heirs.  In  such  a  case,  it  is  clear  the  words  ^^ issue  male"  are 
words  of  purchase.  So,  too,  the  words  '* surviving  him"  have 
necessarily  the  effect  to  make  the  terms  ^^  issue,  male  or  female," 
words  of  purchase.  For  the  issue,  in  whom  the  estate  is  to  vest, 
must  be  alone  those,  who  are  found  alive,  at  the  death  of  the  first 
taker,  and  hence  are  equivalent  to  children  or  grand-children, 
which  are  always  words  of  purchase. 

But  the  limitation  over  is  to  a  person  m  esse,  and  is  to  take  e& 
feet  at  the  death  of  the  first  taker.     Beyond  all  doubt  this  is  a 
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good  executory  devise.  (Fearne  on  Rem.  468,  et  »eq.)  With  all 
these  matters  clearly  and  fally  ascertained  in  the  devise,  and  thus 
fully  sustaining  every  part  of  it,  aa  estates  created  by  devise,  not 
tepugnant  to  any  known  rule  of  law,  how  can  we  be  called  upon 
to  apply  an  artificial  rule,  which  is  to  overturn  every  thing  in- 
tended by  the  testator  ?  I  confess  I  should  be  slow  even  to  yield 
to  a  known  artificial  rule  having  such  an  effect ;  but  when  I  am 
called  on  to  make  it,  I  should  feel  I  was  doing  more  than  the  le- 
gislator would  do,  were  I  to  yield  to  such  a  call.  The  only  case 
to  be  found  in  the  English  books  of  an  implied  fee  conditional  Ib 
that  of  Ble$ard  vs.  Simpsony  42  Eng.  C.  L.  R.  488,  and  that  was 
in  copyhold.  There,  too,  the  implication  defeated  the  executory 
devise  over,  iM^d  the  testator's  intention.  That  case  has  no 
binding  effect  on  us.  It  is  of  an  estate,  copyhold,  of  which  we 
have  nothing  like  in  this  State.  It  is  a  recent  decision,  and  is, 
therefore,  in  no  shape  to  affect  us.  In  this  State,  as  I  have  shown, 
we  have  nothing  to  bind  us  in  the  shape  of  authority  to  imply  a 
fee  conditional. 

On  the  contrary,  the  weight  of  our  authority  is  against  it.  So, 
too,  reason  forbids  its  adoption.  Most  generally  it  would  defeat 
the  intentioQ  of  testators,  which  it  is  our  duty  to  carry  out.  So 
that  I  should  never  be  disposed  to  make  an  estate  in  fee  condi- 
tional by  implication.  Herey  however,  it  is  only  necessary  to  say, 
on  the  words  of  the  will,Uie  devisee,  James  Boone  Perry,  took  no 
such  estate. 

DuNKiK,  Ch.  andFaosT,  Withbrs  and  Whitner,  JJ.  concurred. 

Wardlaw,  J.  I  join  five  members  of  the  Codrt  in  saying, 
that  under  the  devise  in  question,  James  Boone  Perry  did  not 
take  a  fee  conditional :  and  so  there  is  a  bare  majority  of  the 
Court  in  favor  of  that  result :  hut  I  do  not  maintun  the  leading 
positions  which  are  assumed  in  the  opinion  that  has  been  read  by 
the  President  of  the  Court :  indeed,  to  some  of  them  I  am  earn- 
estly opposed. 

I  have  not  time  to  write  out  my  Tiews ;  most  of  them  are  such 
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ms  ste  entertuned  by  the  larger  portion  of  tkose  members  of  the 
Court  who  dissent  from  the  resolt,  and  on  some  points  I  may  sig- 
mify  my  acquiescence  in  the  opinion  irhicfa  one  oi  tliose  membra 
ii  &q>ected  to  prepare. 

I  think  that  a  derise  to  A.  for  life  md  ixt  kis  death  to  his  inve, 
ereates  a  fee  conditional,  not  by  implication,  but  by  express  W9rd8. 

The  rule  in  Shelley's  case  I  regard  as  a  rule  of  property,  wise 
m  itself,  long  settled,  and  fully  recognized  by  our  own  cases. 

I  can  know  the  intention  of  a  testatcnr  only  from  the  words  of 
his  testament.  Construction  is  proper  to  ascertain  the  meaning 
of  those  words,  never  to  discorer  an  intention  outside  of  th^n. 
The  testator's  own  definition,  when  he  has  given  one,  is  decisive 
of  the  sense  in  which  he  used  a  word.  Such  definition  may  some 
times  be  found  in  the  context,  and  some  times  may  be  supplied  or 
aided  by  evidence  concerning  the  condition  of  the  testator,  bifl 
family,  his  property,  or  other  matters,  which  show  the  eircnm- 
atanoes  under  which  a  word  was  used.  But  if  there  be  nothing 
to  show  that  words  were  used  in  a  peculiar  or  extraordinary  sense, 
I  understand  them  in  their  ordinary  sense,  and  give  to  technical 
words  technical  meaning,  to  technical  phrases  a  technical  effeot 

A  fur  interpretation  of  the  whole  will,  I  think,  shows  Aat 
tihe  devise  was  not,  at  the  death  of  Junes  Boone  Perry,  to  his 
issue  male,  and  in  default  of  his  issue  male  to  his  issue  female, 
in  indefinite  succession ;  but  was,  in  fact,  to  that  particular  dan 
of  his  lineal  descendants  that  miffht  be  living  at  his  death,  {henuUes 
to  be  preferred  to  the  females  of  the  class.  The  q>ecial  individnalB 
of  issue  thus  indicated  would,  under  our  Act  of  1824,  have  taken 
»  fee  simple. 

I  dissent  from  the  intimation  made  by  the  President,  that  a& 
OKecutory  devise,  to  take  effect  upon  an  event  dearly  within  tbe 
prescribed  time,  may  not  be  limited  upon  a  fee  conditional. 

I)ab0AN,  Ch.,  dissenting.  The  testator,  Edward  Tonge,  de- 
vised and  bequeathed  his  real  and  personal  estate  to  his  wife 
Airing  widowhood,  with  remainder,  in  case  of  her  death  «r  xatf- 
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riage,  to  liiB  mother^  Sosanni^  Tonge,  during  her  life.  He  then, 
by  way  of  remainder,  gave  to  James  Boone  Perry  the  use  thereof 
jbr  life,  ^^  and  at  his  decease  the  said  land,  sJaves  and  premises 
shall  be  and  is  hereby  yeslied  in  the  male  issue  of  the  said  James, 
snd  in  default  thereof,  in  the  issne  female  surriving  himc  and  if 
A  general  failure  shaU  be  at  the  dmth  of  the  said  James,  Z  give 
said  land  and  slares  to  my  eoosin,  John  Withingham  Sonmiers, 
on  the  same  terms,  conditions,  limitations,  and  reservations  as 
this  id  made  liable  to  in  respect  to  James's  interest  therein  in 
pursuance  of  this  my  will,  and  should  there  be  a  total  failure  of 
issue  (immediate)  on  the  death  of  the  said  John  Withingham  Som- 
mers,  I  giye  the  said  lands,  slaves  4md  the  issue  of  the  female 
slaves,  to  his,  the  said  John  Withingham  Sommers's  brother,  Jas. 
Sommers,  his  heirs  and  assigns  forever." 

The  Court  of  Appeals  in  Equity  referred  two  questions  arisiii^ 
on  the  oonstructioa  of  this  will  to  the  Court  of  Errors : 

1.  What  estate  did  James  Boone  Perry  take  in  the  lands  de- 
vised to  him  by  the  will  ? 

2,  And  if  it  should  be  ruled  that  he  took  a  fee  conditional, 
whether  an  executory  devise  could  be  limited  upon  such  fee  ocn- 
^ional  ? 

A  majority  of  this  Court  have  held,  that  James  Borne  Perry 
took  but  a  life  estate  in  the  lands :  remainder  to  his  own  issue  as 
purchasers ;  and,  in  default  of  such  issue,  remainder  to  Jdm 
Withingham  Sommers,  &c.  This  decision  roidered  the  other 
question  referred  unimportant  in  this  particular  case.  It  has, 
therefore,  not  been  decided.  The  judgment  of  the  minority  dif- 
fers so  widely  from  what  I  humbly  conceive  to  be  the  true  con- 
struction of  the  will,  that  I  feel  constrained  to  ezinress  my  dissent, 
»nd  some  of  the  grounds  upon  which  my  dissent  is  placed.  I 
Ihink  I  shall  be  able  to  show,  that  the  decision,  which  has  become 
mt  least  the  law  of  <^is  case,  is  utterly  at  variance  with  all  the 
^eoedents  and  authorities  upon  the  subject. 

I  do  not  ty&k  it  possible  for  any  one  to  rise  from  die  study  oif 
the  English  oases^  aftd  English  authoritisB  oi  the  very  highest  re- 
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pnte,  without  having  adopted  the  conclusion,  that  in  Westminster 
Hall,  James  Boone  Perry  would  be  considered  as  having  taken  a 
fee  tail :  a  fee  tail  male  in  the  first  instance :  and  in  default  of 
male  issue,  a  fee  tail  female.  In  order  to  present  this  question  in 
a  more  striking  and  naked  form,  suppose  James  Boone  Perry  to 
have  died,  leaving  issue  (either  male  or  female)  surviving  him, 
what  estate  would  such  issue  have  taken  in  England  7  Who  can 
doubt  that  they  would  there  have  taken  the  estate  by  descent, 
and  not  as  purchasers  ?  If  the  issue  of  Jiunes  Boone  Perry  (had 
he  left  such  issue)  would  not  have  taken  by  descent,  what  becomes 
of  the  rule  in  8heUey'%  case  ?  The  rule  is,  ^'  that  when  the  an- 
cestor by  any  gift  or  conveyance  taketh  an  estate  of  freehold, 
and  in  the  same  gift  or  conveyance  an  estate  is  limited,  either 
mediately  <»*  immediately  to  his  heirs  in  fee,  or  in  tail ;  the  hcir$ 
are  words  of  limitation  of  the  estate,  and  not  words  of  purchase." 
1  Rep.  104.  The  rule  is  applied,  where  the  words  heir%  or  hein 
of  the  body  are  used  in  a  general  sense,  without  such  qualification 
as  would  restrict  their  meaning  to  a  particular  class  or  description 
of  persons,  other  than  those  who  would  take  under  the  canons  of 
descent :  or  in  the  case  of  a  fee  conditional,  other  than  those  who 
would  take  as  heirs  o^the  body  generally,  or  heirs  male  or  female 
of  the  body.  I  have,  in  the  circuit  decree,  given  suMcient  rea- 
sons why  this  rule,  which  is  a  rule  of  property,  and  not  of  con- 
struction, and  which  has  existed  as  a  principle  of  the  common 
law  for  more  than  five  hundred  yeai's,  should  not  be  violated  or 
disregarded. 

It  is  said  that  this  is  not  a  case  falling  within  the  operation  of 
the  rule ;  that  a  fee  conditional  cannot  be  implied ;  that  the  will 
gives  the  estikte  at  the  death  of  James  Boone  Perry,  not  to  the 
heirs  of  his  hody^  but  to  his  issue^  and  that  to  construe  the  will,  so 
as  to  make  the  estate  a  fee  conditional,  would  be  to  create  that 
estate  by  implication.  I  deny  the  correctness  of  every  part  of 
the  foregoing  propositions.  I  apprehend  that  the  same  rules  of 
interpretation  would  apply  to  fees  conditional,  as  exist  in.England 
in  reference  to  estate's  tail.     ^' A  devise  to  J^  and  his  heirs  male 
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forever,  {Baker  vs.  Wall,  1  Lord  Rfljm.  185,)  or  to  A.  for  life, 
and  after  his  death  to  his  right  heirs  male  forever,  (Lord  OsttLsl- 
tan's  case,  3  Salk.  334,)  has  been  held  to  confer  an  estate  tail 
male :  the  addition  of  the  word  "  male "  as  a  qualification  of 
**  heirs,"  showing  that  a  class  of  heirs  less  extensive  than  heirs 
general  was  intended.  And  the  same  construction  obtains,  where 
a  devise  to  a  person  and  his  heirs  {Slater  vs.  Slater,  6  T.  R.  335,) 
or  to  a  person  simply  without  any  words  of  limitation,  {Blaxton 
vs.  Slone,  8  Mad.  123,)  is  followed  by  a  devise  over  in  case  of  his 
death  without  an  heir  male.  It  has  even  been  decided  that  a  de- 
vise to  one  et  hseredibus  8ui$  legitime  proereatisy  creates  an  estate 
tail,  though  the  addition  merely  describes  a  circumstance  which 
is  included  in  the  definition  of  heir  simply,  an  heir  being  ex  ju9ti% 
nuptiis  procreatus.  Such  was  the  doctrine  of  the  early  authori- 
ties, and  it  was  recognized  and  followed  in  the  more  recent  case 
of  Nanfan  vs.  Legh,  7  Taunt.  85,)  where  a  devise  to  H.  when  he 
should  attain  twenty-one,  ^^  and  to  his  heirs  lawfully  begotten 
forever,  was  held  to  make  the  devisee  tenant  in  tail."  2  Jarm. 
on  Wills,  232.  In  all  these  cases,  and  many  others  that  might  be 
cited,  an  estate  tail  was  created  by  implication. 

But  in  this  case,  no  resort  to  implication  is  necessary.  The 
will  after  the  life  estate  to  James  Boone  Perry,  gives  the  proper- 
ty directly  to  his  tMU€,  and  the  word  i99ue  is  a  term  equivalent  to 
and  convertible  with  "  heirs  of  the  body.''  "  A  devise  to  A.  et 
temini  9U0y  (Co.  Lit.  96,)  or  to  A.  and  his  issue  {Nightingale  vs. 
Burrell,  15  Pick.  104,)  clearly  creates  an  estate  tail."  2  Jarm^ 
on  Wills,  286.  That  the  word  w«ue  is  equivalent  to  heirB  of  the 
body  in  questions  like  this,  see  Broadhunt  vs.  Morrisy  2  B.  and 
Ad.  1 ;  Robinson  vs.  Robinson,  1  Burr.  88 ;  Dodson  vs.  Grew,  2 
Wils.  322 ;  Edwards  vs.  Barksdale,  2  Hill.  Ch.  196 ;  WliUwoHh 
vs.  Stuckey,  1  Rich.  Eq.  404 ;  Hull  vs.  EuU,  2  Strob.  Eq.  174. 

The  fee  conditional  was  an  estate,  which  existed  from  the 

earliest  periods  of  the  English  Common  Law.     It  was  originally 

what  it  was  afterwards  made  by  the  statute  de  donis  conditionaU- 

buSj  incapable  of  alienation  from  the  course  of  descent  marked 
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out  by  the  terms  of  the  gift  or  conveyance.  But  it  having  been 
ruled  by  the  Judges  of  England,  that  when  the  tenant  in  fee  con- 
ditional had  issue  born '  alive  capable  of  inheriting  the  estate,  he 
had  so  far  performed  the  condition  upon  which  he  held,  as  to 
enable  him  to  alienate,  or  subject  it  to  incumbrances,  the  great 
landed  aristocracy  found  it  necessary  for  the  preservation  of  their 
hereditary  rank,  wealth  and  influence,  to  restore  the  law,  (by  the 
interposition  of  Parliament)  to  its  ancient  condition.  The  statute 
de  danis  conditionalibus  was  the  consequence  ;  a  law,  which,  how- 
ever it  may  be  looked  upon  by  republicans,  is  doubtless  well 
adapted  to  the  state  of  things  existing  in  that  country,  and  emi- 
nently conducive  to  the  preservation  of  their  social  and  poUtical 
inatitutions. 

It  was  upon  the  estate  in  fee  conditional  that  the  statute  de 
donis  operated.  It  modified  the  estate  as  it  then  existed  and  was 
construed.  It  preserved  the  estate  for  the  benefit  of  the  issue 
of  the  grantee,  and  the  reversion  for  the  benefit  of  the  donor, 
depriving  the  grantee  of  the  power  of  alienation,  and  prescribed 
that  the  heirs  should  take  the  estate  per  formam  doni.  Thus, 
whatever  estate  was  a  fee  conditional  at  Common  Law,  became 
under  the  statute  de  donis  a  fee  tail ;  and,  e  conversely  what  would 
be  construed  an  estate  tail  in  England,  must  be  a  fee  condi- 
tional wherever  the  Common  Law  prevails  without  the  statute  de 
donis. 

This  statute  has  never  been  of  force  in  South  Carolina.  But 
the  Act  of  1712,  which  adopted  the  Common  Law  (with  certain 
exceptions)  as  a  code  or  body  of  laws  for  this  State,  (then  a  pro- 
vince,) has  been  considered  as  making  of  force  such  parts  of  the 
Common  Law  aa  relate  to  the  estate  in  fee  conditional.  The  es- 
tate has  been  judicially  recognized  as  existing  in  South  Carolina, 
by  repeated  decisions.  The  principles  of  the  Common  Law,  in 
relation  to  this  estate,  have  been  enforced  as  ndee  of  property. 
Titles  have  been  settled,  and  the  devolution  of  landed  estates  has 
taken  place  to  a  great  extent,  in  accordance  with  these  principles. 
And  whenever  questions  of  this  nature  have  arisen,  the  Courts 
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have  always  resorted  to  the  ancient  Common  Law  for  the  prin- 
ciples which  were  to  govern  their  decisions.  It  is  probable  that 
the  estate  was  recognized  as  existing  in  the  earliest  period  of  our 
history.  For  we  find  decisions  to  this  eflFect  in  the  first  Law  and 
Equity  Reports  that  were  ever  published  in  South  Carolina,  in 
which  the  subject  was  treated  as  familiar,  and  the  rules  applica- 
ble well  settled.  In  Murrell  vs.  MathewSy  decided  in  1802,  2 
Bays's  Rep.  397,  the  testator,  Robert  Murrell,  devised  the  land 
in  dispute  to  the  plaintiff,  John  Jonah  Murrell,  (who  was  his  son,) 
"  and  the  lawful  heirs  of  his  body ;  '*  but  in  case  he,  or  the  lawful 
heirs  of  his  body  should  die,  without  lawful  heirs,  he  devised  the 
estate  to  his  grand-son,  Robert  Huggins,  and  the  lawful  heirs  of 
his  body  forever.  John  Jonah  Murrell  had  lawful  issue  born 
alive ;  and  during  the  life  time  of  such  issue,  he  alienated  the 
land,  in  fee  simple,  to  the  defendant,  Mathews.  In  this  case,  all 
the  Judges  were  of  the  opinion  that  John  Jonah  MurreU  took  a  fee 
conditional  in  the  land,  and  that  the  birth  of  issue,  and  the  alien- 
ation barred  the  remainder-man,  and  all  claiming  under  him. 
The  title  of  the  defendant  was  held  to  be  good  ;  and  judgment 
rendered  against  hinx  on  the  bond,  which  was  given  for  the  pur- 
chase money. 

In  Cruger  vs.  Eeyward^  2  Des.  Rep.  422,  Col.  Daniel  Heyward 
deviled  his  island,  Callewashie,  to  his  son,  Benjamin,  but  in  case 
he  died  "  without  lawful  w«u«,  to  his,  (the  testator's)  grand-son, 
Daniel  Heyward,  and  his  heirs  forever.*'  It  was  argued  at  the 
bar,  and  held  by  the  Court,  that  Benjamin  took  a  fee  conditional 
It  was  a  fee  conditional  by  implication^  and  one  in  which  the  word 
issue  was  considered  as  equivalent  to  heirs  of  the  body. 

The  next  reported  case  is  that  of  Jonei  ads.  Po9tdl  and  Potter^ 
Harp.  92.  It  arose  under  the  will  of  Thomas  Snipes,  who  de- 
vised the  land  in  question  to  his  son,  William  Clay  Snipes,  ^^  to 
him  and  the  heirs  of  his  body  forever."  The  Court  says,  in  de- 
livering its  judgment,  ^^  there  can  be  but  one  opinion  as  to  the 
character  of  the  estate  which  William  Clay  Snipes  took  under  the 
will  of  Thomas  Snipes.     The  terms  used^  ^to  him  and  the  heiis 
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of  his  body  forever,'  are  precisely  those  which  Lord  Coke,  and, 
on  his  authority,  Sir  William  Blackstone,  define  as  creating  at 
Common  Law  a  qualified  or  conditional  fee."  It  was  further 
ruled,  in  that  case,  that  the  tenant  in  fee  conditional,  though  he 
had  issue  bom,  could  not  by  a  devise  prevent  the  estate  from  de- 
scending per  formam  doni;  a  rule  which  has  been  followed  ever 
tince. 

From  this  period  to  the  present  time,  our  reports  are  full  of 
cases  of  this  complexion.  The  following  are  some  of  the  pub- 
Kshed  cases,  in  which  the  estate  in  fee  conditional  has  been  re- 
cognized :  in  some,  incidentally,  and,  in  others,  directly,  by  judicial 
decisions  afiecting  the  rights  of  the  parties.  Carr  vs.  Porter^  1 
McC.  Ch.  60 ;  Henry  vs.  Felder,  2  McC.  Ch.  330 ;  Mmyck  vs. 
Vanderhargty  Bail.  Eq.  48 ;  Izard  vs.  Izardj  Bail.  Eq.  228 ;  Be- 
don  vs.  BedoHj  2  Bail.  231 ;  Adams  vs.  Chaplin^  1  Hill,  Ch. 
267 .  Deas  vs.  fforry,  2  Hill,  Ch.  244 ;  JEdwards  vs.  Barksdale, 
2  Hill,  Ch.  184;  Whitworth  vs.  Stuckey,  1  Rich.  Eq.  404;  HuU 
vs.  Hull,  2  Strob.  Eq.  190 ;  Hay  vs.  Hay^  3  Rich.  Eq.  384. 
Borne  of  these  cases  will  be  referred  to  hereafter  in  a  more  par- 
ticular manner.  Besides  the  published  cases,  there  are  others 
that  have  not  been  reported.  And  there  is  a  great  multitude  of 
circuit  decisions  in  which  the  rights  of  parties  have  been  affected, 
that  have  never  been  carried  before  the  appellate  tribunals,  and 
consequently  have  not  found  their  way  into  the  books.  So  that 
the  estate  in  fee  conditional  has  struck  root,  deeply  and  broadly, 
in  our  system  of  law,  as  an  institution  of  property.  To  do  it 
Tiolence  noWy  by  undermining,  or  by  direct  assault,  to  rob  it  of 
its  just  proportions,  to  deny  it  this  or  that  attribute,  or  to  with- 
hold from  it  those  ancient  rules  of  construction  by  which  the  es- 
itate  was  ascertained,  would  be  unwise  and  inconsistent.  It  would 
ie  setting  every  thing  afloat  (as  to  this  subject)  upon  a  wide  sea 
of  confusion  and  uncertainty.  We  do  not  affect  to  be  wiser  than 
our  predecessors,  and  Courts  above  all  other  places  should  be  and 
are  distinguished  by  a  firm  adherence  to  established  principles. 
And  it  is  certainly  better  in  every  point  of  view,  unless  change 
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be  imperatively  called  for  by  a  cbange  of  circumstances,  to  sub- 
mit to  principles  that  have  been  sanctioned  by  long  usage,  than 
for  the  Court  to  undertake  the  dangerous  experiment  of  changing 
the  old  and  establishing  a  new  rule.  And  even  where  change  is 
imperatively  called  for  by  a  change  of  circumstances,  it  is  better 
to  invoke  the  interposition  of  the  law-making  power. 

Our  Courts  have  repeatedly  said,  that  what  constitutes  a  fe« 
tail  in  England  is  a  fee  conditional  in  South  Carolina.  They 
have  given  this  as  a  test,  or  standard,  by  which  to  ascertain  when 
or  where  the  fee  conditional  exists.  And  a  very  proper  test  it  is; 
for,  as  has  already  been  remarked,  the  statute  de  donis  operated 
only  upon  fee  conditional  estates :  converting  them  into  fees  tail. 
Without  requiring  any  thing  additional  or  stronger  in  the  way  of 
language,  it  furnished  a  different  rule  of  interpretation  of  the 
same  words.  It  is  obvious  upon  the  slightest  reflection,  that  the 
structure  of  the  two  estates  is  precisely  the  same;  and  they  only 
dififer  in  regard  to  the  right  of  alienation.  I  have  been  led  into 
this  course  of  remark  from  the  fact,  that  the  decision  of  the  ma- 
jority of  the  Court  in  this  case  could  only  have  been  Tnade  on  a 
denial  of  this  rule  of  interpretation  as  to  what  constitutes  a  feo 
conditional. 

I  will  now  advert  again,  for  a  brief  space,  to  the  rule  in  Shel- 
ley*s  case.  In  addition  to  its  feudal  origin,  as  has  been  shown  in 
the  circuit  decree,  there  is  a  profound  philosophy  in  the  rule, 
which  well  adapts  it  to  the  state  of  modern  society,  and  makes  it 
an  important  principle  in  ^very  system  of  jurisprudence,  where 
it  is  essential  to  preserve  a  distinction  between  estates  by  descent 
and  estates  by  purchase.  Its  policy  is,  "  that  no  person  should 
be  permitted  to  raise  in  another  an  estate,  which  was  essentially 
an  estate  of  inheritance,  and  at  the  same  time  to  make  the  heirs 
of  that  person  purchasers ;  '*  4  Kent  Com.  208.  The  feason 
which  recommends  it  to  the  modern  legislator  and  jurist,  is  the 
necessity  of  adhering  to  the  manifest  distinctions  between  descent 
and  purchase,  and  to  prevent  title  by  descent  from  being  stripped 
of  its  incidents,  and  disguised  with  the  properties  of  a  purchase. 
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Harg.  Law  Tracts,  489.  Or,  as  Lord  Thurlow  tersely  and  clear- 
ly expresses  the  same  idea  in  Jones  vs.  Morgan^  1  Bro.  206, 
yrhoever  "  takes  in  the  character  of  heir  must  take  in  the  quality 
of  heir." 

It  was  this  policy,  doubtless,  which  recommended  it  to  the 
Courts  of  South  Carolina.  It  was  recognized  in  this  State  as 
early  as  1795,  in  Dott  vs.  Ounnington,  1  Bay  453,  and  Carr  vs. 
Porter^  1  McC.  Ch.  60,  was  decided  upon  the  authority  of  the 
rule.  Since  that  case,  it  has  uniformly  been  considered  as  of 
binding  obligation  in  a  case  proper  for  its  application  ;  and  many 
eases  might  be  cited  to  this  effect.  After  all  this,  I  am  not  a 
little  astonished  to  hear  learned  jurists  sneering  at  the  rule  as  ar- 
tificial and  arbitrary,  and  one  that  it  was-  desirable  to  get  rid  of 
by  the  judicial  authority.  I  will  assume,  therefore,  in  what  I 
shall  hereafter  say,  that  the  rule  is  of  ^binding  force  in  South 
Carolina. 

Let,  then,  the  construction  of  Edward  Tonge's  will  be  squared 
by  the  requirements  of  the  rule.  He  gave  to  James  Boone  Perry 
an  estate  for  life,  and  at  his  decease  he  gave  the  estate  to  hia 
issue.     Is  not  this  the  very  case  to  which  the  rule  applies  ? 

In  Robinson  vs.  Robinson^  1  Burr.  38,  the  testator  gave  the 
estate  to  Launcelot  Hicks,  during  his  life,  "  and  no  longer,  and 
after  his  death  to  such  son  as  he  may  leave  lawfully  begotten," 
and  for  default  of  such  issue^  over.  It  was  construed  to  be  an 
estate  tail,  and  not  a  gift  to  the  issue  as  purchasers.  And  Lord 
Mansfield  said  that  "  by  law  the  testator  could  by  no  words  make 
the  father  tenant  for  life,  and  the  heirs  male  of  his  body  purchasers*** 

King  vs.  Burckell,  Amb.  379,  Fearne  163,  is  a  leading  case  to 
the  effect,  that  a  devise  for  life,  with  remainder  to  issue  male,  and 
for  want  of  such  issue  to  issue  female,  and  on  failure  of  such  issue 
then  bver,  created  an  estate  tail  by  virtue  of  the  rule ;  and  the 
words  "  to  the  heirs  and  assigns  of  such  issue,  male  or  female,'* 
did  not  prevent  the  operation  of  the  rule.  This  case  bears  a 
striking  resemblance  to  the  one  arising  under  Edward  Tonge's 
will. 
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In  Dodson  vs.  GheWj  2  Wils.  322,  a  devise  to  one  for  his  natu- 
ral life,  and  after  his  decease  to  the  use  of  the  male  issue  of  his 
body,  and  the  heirs  male  of  the  body  of  such  issue  male,  and  for 
want  of  such  issue  male,  then  over,  was  held  to  create  a  fee  tail. 

Cases  of  this  kind  might  be  multiplied  to  an  indefinite  extent. 
There  are  many  cases  in  which  a  gift  or  devise  to  a  person  for 
life,  and  after  his  death  to  the  heirs  of  his  body,  or  the  issue  of 
his  body,  have  been  construed  as  giving  the  first  taker  only  a  life 
estate,  with  a  remainder  to  the  issue  as  purchasers.  But  this  re- 
sult happens  by  force  of  the  context,  in  which  words  are  used, 
which  modify  and  restrict  the  meaning  of  the  words  heir$  of  the 
body  or  tssiiCj  so  as  to  make  them  designate  a  particular  class  of 
persons.  In  these  cases,  the  heirs  of  the  body  as  such  do  not 
take  as  purchaiers.  They  take,  because  the  words  are  explained 
to  be  used  in  a  limited  sense,  descriptive  of  the  individuals  amongst 
the  heirs  general,  who  are  to  take. 

It  is  clear  that  the  rule  is  not  violated  in  cases  like  these,  be- 
cause it  does  not  ftpply* 

In  Edward  Tonge's  will,  there  is  nothing  in  the  context  to  con- 
trol the  general  meaning  of  the  word  "  issue. "  There  are  no 
words  of  modification  showing  that  the  issue  are  to  take  in  a  way 
inconsistent  with  the  usual  course  of  devolution  in  the  case  of  an 
estate  tail,  or  fee  conditional.  He  intended  the  issue  of  James 
Boone  Perry  to  take  in  indefinite  succession.  He  did  not  intend 
that  the  estate  should  go  over  to  John  Withingham  Sommers, 
from  the  line  of  James  Boone  Perry,  as  long  as  there  was  any 
of  his  issue  extant.  If  this  be  true,  and  who  can  doubt  it,  then 
it  was  a  fee  conditional. 

It  was  urged  with  much  fervor,  that  James  Boone  Perry  was  to 
take  a  life  estate,  and  his  issue  as  purchasers,  because  the  limita- 
tion over  on  the  failure  of  such  issue  to  John  Withingham  Som- 
mers, &c.,  restricted  the  words  of  the  direct  grant  to  the  issue, 
so  as  to  make  them  mean  a  particular  class  of  issue :  that  is  to 
say,  issue  living  at  James  Boone  Perry's  death  only.  This  is  de- 
manding as  a  postulate,  that  which  remains  to  be  proved.     It  is 
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of  course  not  denied,  in  relation  to  personal  property,  that  wben 
there  is  a  direct  grant  to  the  issue,  or  heirs  of  the  body,  general- 
ly in  the  first  place,  which  standing  by  itself,  would  make  the 
limitation  too  indefinite  and  remote  for  the  issue  to  take  as  pur- 
chasers, but  which  is  followed  by  an  ulterior  valid  limitation  in 
favor  of  a  thurd  party,  this  subsequent  limitation  has  the  efiect  of 
restricting  the  generality  of  the  terms  of  the  gift  to  the  issue,  so 
as  to  make  them  mean  a  grant  to  ilsue  living  at  the  death  of  the 
first  taker :  in  which  case  the  issue  would  take  as  purchasers. 
That  rule  of  construction  was  applied  to  the  will  of  Edward  Tonge 
88  to  the  personal  estate,  by  the  circuit  decree  in  this  very  case, 
and  affirmed  by  the  Court  of  Appeals,  though  both  the  real  and 
personal  estate  was  disposed  of  in  the  same  words.  A  bequest  to 
one  and  his  issue,  or  the  heirs  of  his  body,  with  a  limitation  over 
on  his  dying  without  leaving  issue  at  the  time  of  his  death,  will 
give  the  issue  an  estate  as  purchasers  after  the  termination  of  the 
estate  for  life  of  the  first  taker.  JRead  vs.  Snelly  2  Atk.  642 ; 
Lampley  vs.  Blower^  8  Atk.  396 ;  Henry  vs.  Means,  2  Hill,  328 ; 
Henry  ^  Talbird  vs.  Archer,  Bail.  Eq.  635. 

But  where  is  the  authority  that  this  circumstance  alone  is  suffi- 
cient to  warrant  the  same  construction  in  reference  to  real  estate  ? 
The  words  heirs  of  the  body  or  %99\ie  are  capable  of  restrictive 
modifications  by  the  context,  both  jis  to  the  real  and  personal  es- 
tate. This  is  clear.  That  their  meaning,  however,  is  more  con- 
trollable and  susceptible  of  explanation  in  another  than  the 
technical  sense,  when  applied  to  the  ^former,  than  the  latter,  is 
also  indisputable.  And  what  I  insist  on  is  this  :  that  when  'real 
estate  is  given  to  one,  and  the  issue  or  heirs  of  his  body,  the  sim- 
ple fact,  that  there  is  a  valid  limitation  over  on  the  event  of  the 
first  taker's  dying  without  leaving  issue,  or  heirs  of  his  body,  is 
not  sufficient  to  make  the  issue  or  heirs  of  the  body  take  an  estate 
in  remainder  as  purchasers,  as  it  does  in  the  case  of  personal  es- 
tate. Forth  vs.  Chapman,  1  P.  W.  663 ;  Mazyck  vs.  Fonder- 
horst.  Bail.  Eq.  48 ;  Hull  vs.  Hull,  2  Strob.  Eq.  190.  This  is 
not  sufficient  to  qualify  the  technical  and  general  sense  of  thoee 
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words.  And  yet  it  seems  to  me  that  the  decision  of  a  majoritj 
of  this  Court  has  turned  in  a  great  measure  upon  such  a  doctrine. 
Some  of  the  cases  go  a  great  deal  further,  and  decide  that  where 
real  estate  is  given  to  one  and  the  heirs  of  his  body,  or  his  issue, 
with  a  limitation  over  in  the  event  of  the  first  taker's  dying  with- 
out issue  of  his  body  living  at  the  time  of  his  death,  still  this  does 
not  qualify  or  restrict  the  general  s^nse  of  the  words  of  a  direct 
gift  to  the  issue,  so  as  to  make  them  take  as  purchasers. 

In  Richards  vs.  Lady  Bergavenny^  2  Vern.  324,  the  devise 
was  to  Lady  Bergavenny  for  life,  and  to  such  heir  of  her  body  as 
Bhould  be  living  at  the  time  of  her  death,  and,  in  default  of  such 
issue,  then  over.  The  issue  did  not  take  as  purchasers.  It  was 
iield  to  be  an  estate  tail. 

In  Wright  vs.  Pearson^  Amb.  858,  the  devise  was  to  R.  and 
his  assigns  for  life,  remainder  to  trustees  to  support  contingent 
remainders,  remainder  to  the  use  of  the  male  heirs  of  the  body 
of  R.  lawfully  to  be  begotten,  and  their  heirs :  provided,  that  in 
case  R.  should  die  without  leaving  any  issue  of  his  body  living  at 
Ids  death,  then  over :  it  was  held  by  Lord  Keeper  Henley,  to 
create  an  estate  tail  in  R.     Fearne  on  Rem.  126. 

'*'  Where  a  devise  to  a  person  and  his  issue,  (or  to  him  and  the 
heirs  of  his  body,)  is  followed  by  a  limitation  over  in  case  of  hk 
dying  without  leaving  issue  living  at  his  deaths  the  only  effect  of 
hese  special  words  is  to  make  the  remainder  contingent  on  the  de- 
scribed event.  They  are  not  considered  as  explanatory  of  the  species 
of  issue  included  in  the  prior  devise,  and  therefore  do  not  prevent 
the  prior  devisee  from  taking  an  estate  tail  under  it.  The  result 
simply  is,  that  if  the  tenant  in  tail  has  no  issue  at  his  death,  the 
devise  over  takes  effect ;  if  otherwise,  the  devise  over  is  defeated, 
notwithstanding  a  subsequent  ifiiiwcQ  of  issue."  2  Jarm  on  Wills. 
859. 

In  Whitworth  vs.  Stuckey^  1  Rich.  Eq.  404,  the  devise  under 
the  will  of  John  Baxter  Fraser  was  to  his  son,  "  for  and  during 
his  natural  life,  and  at  his  death  to  the  lawful  issue  of  his  body  ; 
and  if  he  should  die  without  lawful  issue  living  at  the  time  of  his 
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death,  then  over.  It  was  held,  that  the  limitation  to  the  lawfhl 
issue  of  the  devisee's  body  served  only  to  enlarge  his  estate  to  a 
fee  conditional  at  common  law,  and  did  not  give  the  issue  a  re- 
mainder as  purchasers.  See  ffull  vs.  ffuU,  2  Strob.  Eq.  190, 
and  Hay  vs.  ffay,  3  Rich.  Eq.  384,  where  the  same  rule  of  con- 
struction prevailed. 

Much  was  said  at  the  bar  about  the  absurdity  of  a  rule  of  con- 
struction, which  as  to  the  personalty  would  give  the  issue  as  pur- 
chasers- an  estate  by  w^y  of  remainder,  while  as  to  the  realty, 
devised  in  the  same  language,  and  in  the  same  clause  of  the  will, 
the  first  taker  should  be  considered  as  taking  an  estate  in  fee 
conditional.  I  cannot  undertake  to  say  how  far  the  judgment  of 
the  majority  of  this  Court  has  been  influenced  by  this  kind  of 
argument.  That,  in  a  case  where  real  and  personal  estate  are 
given,  in  the  same  clause  and  language,  to  one  and  his  issue, 
or  the  heirs  of  his  body,  and,  if  he  dies  without  leaving  issue, 
then  over,  the  first  taker  will  have  a  fee  conditional  in  the  real 
estate,  and  a  life  estate  in  the  personalty,  with  remainder  to  the 
issue  as  purchasers,  is  sustained  by  the  most  conclusive  authori- 
ties. The  distinction  is  taken  upon  the  most  satisfactory  grounds. 
It  results  from  the  different  nature  of  the  two  species  of  property. 
In  reference  to  the  real  estate,  it  comes  under  the  operation  of 
the  rule  in  Shelley  8  case,  which  is  established  upon  impregnable 
foundations  of  reason  and  authority.  As  to  both  species  of  pro- 
perty, it  is  obviously  the  intention  of  the  testator  to  give  an  estate 
to  the  issue.  Inasmuch  as  the  real  estate  is  descendible,  the  in- 
tention is  satisfied,  without  infringing  the  rule  in  Shelley's  case  by 
the  issue  taking  by  way  of  limitation.  The  estate  must  descend 
to  them  per  formam  doni^  unless  the  first  taker,  upon  the  perfor- 
mance of  the  condition,  shall  have  alienated.  But  personal  pro- 
perty not  being  descendible,  the  issue  or  heirs  of  the  body,  a$ 
suchy  could  take  nothing  under  a  bequest  like  this.  Unless  they 
take  as  purchasers,  the  first  taker  must  have  an  absolute  estate. 
Therefore,  as  the  rule  does  not  apply  to  personal  estate,  and  the 
intention  of  the  testator  would  be  otherwise  defeated,  the  issue 
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are  allowed,  by  a  favourable  construction  in  their  behalf,  to  take 
as  purchasers,  which  is  the  only  character  in  which  they  could 
take  at  all. 

Forth  vs.  Chapman^  1  P.  Wms.  663,  is  the  leading  case  in  the 
English  Courts  upon  this  point.  It  has  been  strictly  followed  in 
our  Courts,  in  Mazyck  vs.  Vanderhorst^  Bail.  Eq.  48,  and  in 
HuU  vs.  Hully  2  Strob.  Eq.  190.  Instability  as  to  the  rules 
which  regulate  the  descent,  and  distribution  of  property,  result- 
ing from  a  change  of  judicial  opinions,  is  mischievous  to  the  last 
degree. 

There-  was  a  disposition,  in  the  construction  of  Tonge's  will,  to 
give  to  the  testator's  intention  a  controlling  force  and  effect, 
which,  in  questions  of  this  sort,  is  beyond  what  is  legitimate.  The 
rule,  that  the  testator's  intention  is  to  govern,  is  subordinate  to 
other  rules.  One  of  these  is,  that  where  the  testator  has  used 
technical  words,  the  technical  meaning  will  prevail,  unless  he  has 
sufiBciently  explained,  in  the  context,  that  he  has  used  those  words 
in  some  other  than  the  technical  sense.  The  intention  is  to  be 
carefully  and  patiently  sought.  But  to  seek  for  it,  without  the 
aid  of  this,  and  other  rules,  which  have  been  sanctioned  by  wis- 
dom and  experience,  is  to  embark  upon  the  voyage  of  discovery 
without  chart  or  compass.  It  would  give  rise  to  the  greatest  de- 
gree of  uncertainty.  The  interpretation  of  no  will  could  be 
known,  until  it  had  undergone  judicial  construction. 

If  it  be  ascertained,  that  the  technical  import  of  the  language 
employed,  and  which  is  not  explained  in  the  context  to  have  been 
used  in  a  different  sense,  would  create  a  particular  kind  of  estate, 
then  the  intention  of  the  testator  in  contradiction  of  this,  is 
wholly  unimportant.  Thus,  in  the  case  of  a  gift  to  one  generally, 
and  the  heirs  of  his  body :  or  a  gift  to  one  for  life,  and  at  his 
death  to  the  issue  of  his  body,  if  it  appears  from  an  examination 
of  all  the  parts  of  the  will,  that  it  was  the  testator's  intention  to 
give  the  estate  to  the  first  taker,  and  to  his  issue  after  him  in  in- 
definite succession,  it  is  a  fee  tail  in  England,  and  a  fee  condition- 
al in  South  Carolina,  no  matter  what  may  have  been  the  ftu-ther 
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intention  of  the  testator.  When  the  primary  intention  to  create 
what  is  considered  a  fee  conditional  is  manifest,  the  express  limi- 
tation of  the  estate  of  the  ancestor  to  the  period  of  his  life,  ia 
utterly  immaterial.  And  the  most  positive  and  oneqaivocal  words 
restrioting  the  ancestor's  estate  to  the  period  of  his  life,  and  inhi- 
biting its  continuance  beyond  that  period,  will  not  affect  the  c(m- 
•tniction. 

The  express  limitation  of  the  estate  to  the  ancestor  far  Itfe,  k 
as  clear  an  indication,  that  his  estate  b  not  to  be  extended  beyond 
that  period,  as  any  superadded  words  of  negation  however  strong, 
eould  possibly  make  it.  It  is  the  gift  of  the  estate  to  the  issue 
generally,  to  be  enjoyed  by  them  in  indefinite  succession  which 
stamps  the  estate  as  a  fee  conditional :  the  attributes  of  which  the 
testator  is  not  permitted  to  change,  or  modify,  whatever  may  bo 
his  intention,  (a)  On  the  contrary,  if  an  estate  be  given  to  one, 
and  at  his  death  to  the  heirs  of  his  body,  and  it  appears  from  the 
context,  that  it  was  the  testator's  intention  not  to  give  the  estate 
to  the  heirs  of  the  body  generally,  but  to  a  particular  class  of  his 
heirs,  namely,  those  who  should  be  living  at  the  death  of  the  first 
taker,  the  ancestor  would  take  but  a  life  estate,  and  the  heirs  of 
his  body  living  at  his  death,  would  take  in  remainder  as  purcha- 
sers.    (Jes$on  vs.   Wright^  2  Bligh,  1.) 

By  reference  to  Edward  Tonge's  will,  it  will  be  perceived,  that 
after  the  life  estate  given  to  his  wife  and  mother,  he  gave  to  James 
Boone  Perry  a  life  estate,  and  at  his  decease,  to  his  male  issue, 
and  in  default  of  such,  (that  is,  of  such  male  issue,)  to  his  issue 
female  surviving  him,  &c.  Is  there  any  thing  here,  clearly  to  in- 
dicate, that  the  male  issue  were  not  intended  to  take  in  indefinite 
snccession,  if  they  took  at  all :  for  we  have  shown,  in  the  preced- 
ing pages,  that  there  being  a  limitation  over,  which  as  to  the  per- 
Aopal  estate  would  be  valid,  is  not  sufScient  to  qualify  the  gener- 
ality of  the  term  '^  issue"  when  applied  to  real  estate,  so  as  to 
make  it  mean  issue  living  at  the  death  of  the  first  taker.  It  was 
only  on  the  default  of  the  male  issue,  that  the  estate  was  to  go 
(a)  Mobimon  ys.  Robiruon,  1  Burr,  8S ;  4  Burr,  2579 ;  2  Wm.  Bl.  698. 
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over  to  the  issue  female  surviving  him,  (James  Boone  Perry.)  It 
was  not  to  go  to  the  female  issue,  until  the  whole  line  of  the  male 
issue  had  run  out,  and  this  might  not  be  until  a  remote  period. — 
There  are  a  thousand  eases  to  show  that  the  words  "  in  default  of 
issue"  or  "  in  default  of  such  issue,*'  mean  an  indefinite  failure  of 
issue.  Some  stress  was  laid  upon  the  word  "surviving"  him, 
which  was  applied  in  the  will  to  the  female  issue,  and  not  to  the 
issue  male.  This  could  have  no  efiFect  upon  the  gift  to  the  male 
issue.  This  could  not  be  stronger  than  if  the  testator  had  said, 
upon  the  default  of  the  male  issue,  I  give  the  estate  A.  B.  and  C. 
the  daughters  of  James  Boone  Perry.  This  clearly  would  not 
have  given  the  estate  to  the  male  issue  as  purchasers  :  for  it  was 
to  descend  in  the  male  line,  until  it  had  entirely  failed,  before  it 
was  to  go  to  the  female  issue  at  all. 

For  the  fojregoing  re^ons  I  dissent  from  the  judgment  of  a 
majority  of  this  Court.  It  is  calculated  to  produce,  if  it  prevails 
as  an  authority,  eome  radical  changes  in  the  rules  of  law  on  this 
subject,  and  will  probably  lead  to  much  litigation. 

I  had  intended  to  submit  some  remarks  on  the  other  question 
referred  to  the  Court  (of  Errors.)  But  this  opinion  is  already 
long,  and  any  thing  I  might  say  on  the  other  branch  of  the  case 
would  be  merely  speculative. 
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ALL  THE  JUDGES  AND  CHANCELLORS  PRESENT. 


Moses  S.  McCall  vs.  James  S.  McCaU  et  al. 

Testatrix,  having  sixty-four  negroes,  made  her  will  by  which  she  bequeathed  sixty- 
two  by  name :  of  the  sixty-two,  sixty  were  properly  named,  and  two  were  be- 
queathed by  the  names  of  LUlle  Harry  and  Alomo :  she  had  no  negroes  by 
those  names,  but  had  four  not  named  in  the  will,  to  wit,  Little  Harnett  Jfanza, 
Lydia  and  Tom :  by  a  codicil  she  bequeathed  Lydia  and  Tom  as  negroes  not 
named  in  her  wiU : — ffeld,  that  LittU  Harriet  and  Manza  passed  under  the  be- 
quest of  Little  Harry  and  Alomo. 

Before  Johnston,  Ch.,  at  DarlingtoUj  February ^  1851. 

This  case  arose  out  of  the  will  of  the  late  Mrs.  Hannah  San- 
ders, of  Darlington. 

The  testatrix  died  the  18th  of  April,  1847.  By  the  7th  clause 
of  her  will,  which  was  duly  executed  the  20th  of  January,  1844, 
she  bequeathed  as  follows : 

To  Moses  McCall  (the  plaintiff)  "  I  give  and  bequeath  the  fol- 
lowing negroes,  to  wit :  Betty,  August,  Eliza,  Philip,  Little  Har- 
ry  and  Ahnzo^**  in  trust  "for  the  sole  and  separate  use,  benefit 
and  behoof  of  Elizabeth  H.  Haynsworth,  wife  of  Thomas  B. 
Haynsworth." 

The  will  contained  a  residuary  clause,  by  which  the  testatrix 
gave  one  half  the  rest  and  residue  of  her  estate  to  James  S. 
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McCall,  and  directed  that  the  other  be  sold,  and  the  proceeds  laid 
out  in  the  purchase  of  negroes,  for  the  use  and  benefit  of  the 
children  of  James  M.  Sanders. 

It  appeared  at  the  hearing,  that  the  testatrix  employed  eminent 
counsel  to  draw  her  will.  That  when  her  lawyer  was  taking  notes 
for  the  draft  of  it,  she  directed  him  to  dispose  of  Betty,  August 
and  Eliza,  with  Eliza's  children,  in  trust  for  Mrs.  Haynsworth. — 
That  Eliza  was  at  the  plantation,  some  20  miles  off,  and  had  three 
children,  named  Philip,  Little  Harriet  and  Manza;  that  the  tes- 
tatrix not  knowing  or  recollecting  the  names  of  the  two  latter, 
called  in  a  woman  servant,  to  give  their  names  to  the  counsel. — 
The  counsel  understood  her  to  give  their  names  as  Little  Harry 
and  Alonzo,  and  so  drew  the  will,  which  was  subsequently  read 
and  duly  executed. 

It  also  appeared  that  the  testatrix  had  no  negroes  by  the  names 
of  Little  Harry  and  Alonzo. 

The  bill  was  to  obtain  such  a  construction  or  correction  of  the 
will,  as  would  pass  Little  Harriet  and  Manza  under  the  seventh 
clause. 

The  case  was  heard  at  Darlington,  the  10th  of  February,  1851, 
and  the  foregoing  evidence  was  received  subject  to  objection. ' 

It  further  appeared  at  the  bearing,  that  the  testatrix  had,  at 
the  date  of  her  will,  sixty-four  negroes.  The  negroes  named  in 
the  different  clauses  of  the  will  are  sixty-two  in  number.  Two, 
by  the  names  of  Lydia  and  Tom,  whose  names  were  omitted,  were 
subsequently  specifically  bequeathed,  by  a  codicil  executed  the 
18th  of  November,  1846. 

Johnston,  Ch.  When  I  heard  this  cause,  I  intended  to  take 
notice  in  my  decree  of  the  numerous  authorities  referred  to  by 
the  counsel  in  their  argument.  But  the  already  overwhelming, 
and  continually  increasing,  business  of  this  Court,  has  left  me 
neither  time  nor  strength  to  undergo  that  labor-^nor  is  it,  in  my 
opinion,  necessary. 

The  cases  are  very  numerous,  and,  it  must  be  confessed,  con- 
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flicting ;  so  much  so,  that  it  is  impossible  to  reooncile  them. 
Under  such  circomstances,  it  is  safer  to  depend  on  principles  than 
precedent. 

There  are  certain  leading  principlesy  well  snstiuned  bj  authori- 
ty, and  recommended  by  reason  and  sound  policy,  from  which 
Courts  should  never  depart,  let  the  circumstances  of  hardship  or 
injustice  in  the  particular  case  before  them  plead  as  strongly  as 
they  may  for  the  deviation. 

No  degree  of  moral  rectitude  in  the  administrators  of  law  can 
compensate  for  that  uncertainty,  which  they  must  ever  introduce, 
when  they  abandon,  or  lose  sight  of^  .those  sound  principles  which 
alone  can  secure  justice  generally,  and,  without  their  guidance, 
vainly  attempt  to  attain  the  justice  of  each  particular  case. 

One  great'  object  for  wMch  Oqurts  are  instituted,  is  that  their 
decisions  may  form  rules  of  acticm  and  rules  of  property  to  which 
men  may  conform  without  the  necessity  of  litigation.  This  would 
be  entirely  frustn^ted,  by  the  mode  of  procedure  indicated,  even 
with  the  greatest  rectitude,  and  the  strongest  judgment,  on  the 
part  of  the  judges.  But  what  mu^  be  the  result,  when  bad  men, 
untrammeled  by  rules,  or  principles,  occupy  the  forum.  Ciqurioe 
and  affection  must  dictate  the  law;  and  intolerable  oppression 
and  tyranny  must  usurp  the  place  of  justice. 

There  are  well  ascertained  principles  applicable  to  this  case, 
and  from  these  there  should  be  no  departure,  notwithstanding  the 
anomalous  cases  to  be  found  here  and  there  in  the  books. 

One  of  these  principles  is^  that  where  the  law  requires  the  in- 
tention of  a  party  to  be  expressed  in  writing,  you  cannot  dis- 
pense with  the  writing,  and  gather  the  intention  from  parol. 
Anotlier  is,  that  where  a  party,  though  not  oompelled  by  law  to  do 
it,  does  employ  writing  as  the  vehide  of  his  intention,  you  cannot 
resort  to  parol  as  a  better  vehicle. 

The  statute  of  1824  imperatively  requires  wills  of  personalty  to 
be  executed,  in  all  respects,  as  wills  relating  to  realty  were  previous- 
ly required  to  be  made.     Suppose  I  was  to  receive  the  evidence  of 
mistake  in  the  7th  clause  of  Mrs*.  Saunders's  will,  that  would  be  very 
29 
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good  to  prove  tbat,  that  is  not  in  the  clause,  which  she  intended 
to  put  in  it.  But  how  can  I  put  into  that  clause  any  words, 
names,  or  provisions,  which  she  did  not  insert  ?  If  I  were  to 
amend  her  will,  in  any  part  or  in  any  way,  I  must  do  it  upon  a 
principle  that  would  justify  and  require  me  to  amend  it  in  every 
part  and  in  every  way  that  parol  evidence  might  point  out.  And 
after  I  had  so  altered  the  will,  could  I  hold  it  up  and  point  to  her 
signature  as  proof  that  she  had  executed  it,  with  the  alterations, 
as  required  by  the  statute  ? 

The  evidence  offered  might  be  good  to  prove  that  no  such  names 
as  Little  Harry  and  Alonzo  should  be  in  the  7th  clause  of  the 
will,  being  inserted  by  mistake.  That  evidence  would  be  very 
good  by  way  of  avoiding  the  will ;  and,  if  this  were  'the  forum 
for  that  purpose,  it  would  be  worthy  of  consideration.  But  sup- 
pose I  were  to  strike  out  the  names  now  in  the  clause,  that  would 
not  be  sufficient,  unless  I  inserted  others  in  their  place ;  and  the 
question  is,  can  I  upon  parol  take  the  names  of  other  negroes, 
forming  at  the  time  I  interfere  with  them,  part  of  the  residuum, 
and  covered  by  the  residuary  clause  of  the  will,  and  insert  them 
in  the  '^th  clause  ?  Can  I  upon  parol,  transfer  property  from  the 
residuary  clause  to  any  prior  or  specific  clause  ?  Can  I  upon  evi- 
dence thus  change  the  operation  of  the  different  parts  of  the  will  ? 

K  I  can,  the  statute  of  1824  is  a  nullity.  If  I  can  do  what 
is  proposed,  no  one  need  hereafter  trouble  himself  with  arguments 
to  shew  the  construction  of  a  testamentary  paper.  All  he  has  to 
do  is  to  prove  that  the  instrument  was  differently  intended  from 
what  appears  on  its  face,  and  then  it  may  be  altered  to  conform 
to  the  evidence. 

Chancellor  Harper,  in  one  of  our  cases,  discussed  the  same 
principles  in  relation  to  reforming  a  deed,  and  all  his  objections, 
in  that  case,  arising  out  of  the  statute  of  frauds,  are  just  as  strong 
in  relation  to  wills  under  the  statute  of  1824. 

This  view  of  the  case  is  sufficient  to  dispose  of  it.  But  if  we 
omit  the  statute  altogether,  still  in  my  apprehension,  the  result 
must  be  the  same. 
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It  is  a  familiar  observation  that  jou  may  and  sbould  learn  the 
exact  posture  of  a  testator's  aifairs  at  the  date  of  his  will ;  and 
that  this  knowledge  may  be  obtained  by  parol.  Certainly,  the 
posture  of  a  testator's  property  can  hardly  be  learned  otherwise 
than  by  parol.  Parol  is  competent,  therefore,  to  prove  it.  But 
for  what  purpose  is  this  information  desirable  ?  Is  it  not  simply 
to  enable  the  Courts  to  apply  the  will  to  the  property  ? 

You  see  in  the  will  property  described  so  and  so,  and  disposed 
of  thus  and  thus.  You  learn  by  parol  that  there  is  property  an- 
swering to  the  description.  The  will  is  then  applied  to  it  in  the 
way  directed.     This  is  construetian. 

If  there  be  two  or  more  subjects  to  which  a  given  provision 
may  be  applied,  that  one  is  supposed  to  be  intended  which  answers 
most  completely  to  the  description  given.  But  no  provision  can, 
upon  any  safe  or  sound  principle,  be  applied  to  a  subject  which 
does  not,  in  some  sense,  answer  to  the  description  given. 

If  the  testator  gives  stock,  for  example,  you  apply  his  will  to 
bank,  or  government  stock,  stock  in  trade,  or  in  a  joint  stock 
company,  or  co-partnership,  or  to  live  stock,  according  as  he  may 
own  one  or  the  other.  If  he  owns  all  these  kinds  of  stocks,  you 
look  to  the  usages  of  language  or  to  the  context  of  the  will  to  as- 
certain his  intention. 

If  the  description  given  in  the  primary,  or  more  linlited,  or 
stricter  meaning  of  the  words,  finds  no  counterpart  in  the  testa- 
tor's property,  but  subjects  are  found  to  which  the  words  in  some 
other  sense  will  apply,  you  apply  them  to  these  subjects.  But  it 
should  be  steadily  observed,  that  it  is  the  will  of  the  testator j  and 
nothing  but  the  will^  that  is  to  be  so  applied.  It  is  his  wordsy 
found  in  his  ttnll,  that  are  to  be  applied  ;  not  the  words  of  a  wit- 
ness testifying  what  he  meant  or  what  he  did  not  mean. 

The  words  are  to  be  applied  by  construction,  and  not  by  proof 
of  the  intention  with  which  they  were  employed.  If,  in  them- 
selves they  are  capable  of  no  construction  applicable  to  the  sub- 
ject proposed,  you  are  not  to  learn  from  any  foreign  source,  from 
any  witness,  or  from  any  documents  not  referred  to  in  the  will, 


Digitized  by 


/ 
/ 

G6ogle 


462  COURT  OF  ERRORS. 

McCan  Of.   MoOall. 

IJiat  the  words  were  intended  to  hare  an  j  operation  different  from 
what  they  purport. 

And  here  I  would  obserre,  in  order  to  show  the  utter  ineompe- 
teitcy  of  parol  explanation,  or  parol  evidence,  to  show  what  Mrs. 
Saunders's  real  dispositions  were,  that  though  if  the  testatrix 
had  referred  bj  her  will  to  any  document  extrinsic  to  it,  that 
would  have  been  part  of  her  will — a  full  testamentary  paper  in 
writing,  in  the  sense  of  the  statute ;  yet  if  her  will  had,  in  so 
many  words,  declared  that  her  dispositions  had  been  confided  to 
one  of  her  friends,  who  was  instructed  to  declare  and  explun 
them  by  parol,  this  would  have  been  no  will.  If  such  parol  de- 
claration could  have  no  efficacy  as  a  testament,  how  can  parol  be 
allowed  to  operate  when  offered  by  way  of  a  testamentary  expla- 
nation ?  A  written  will  is  the  only  means  of  displacing  the  law 
of  intestacy.  It  is  the  only  authority  which  Courts  can  have  to 
treat  the  property  of  a  deceased  person  as  testate  property ;  and 
must  therefore  be  the  measure  of  their  interference  with  the  pro- 
perty.    The  chie  to  the  properly  must  be  found  in  the  will  itself. 

The  witness  in  this  case  says,  the  testatrix  intended  to  give 
Eliza'i^  children  along  with  Eliza  herself.  If  she  had  said  so  in 
her  will,  I  would  have  given  effect  to  it.  That  would  have  been  a 
good  bequest  of  the  children,  notwithstanding  the  subsequent 
misnaming  of  them.  But  there  is  nothing  of  that  kind  in  the 
wiU. 

Nor  does  it  appear  in  the  instrument  that  Harry  and  Alonio 
were  given  as  children  of  Eliza ;  or  that  any  relation  between 
Eliza  and  the  negroes  so  named  was  in  the  mind  of  the  testatrix. 
The  negroes  cu:*e  given  separately  and  distinctively.  Suppose  be- 
tween the  execution  of  the  will  and  the  death  of  her  mistress, 
Eliza  had  borne  two  children,  called  Harry  and  Alonzo ;  or  diat 
any  other  wench  on  the  plantation  had  borne  two  such  children, 
or  that  Mrs.  Saunders  had  bought  or  inherited  two  negro^  beiyr- 
ing  these  names — ^in  either  of  these  cases,  would  Harriet  and 
Manza  still  pass  under  the  7th  clause  ?  Again,  as  the  will  is 
olent  as  to  any  connection  between  the  two  misnamed  negroes 
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and  Eliza,  why  are  we  to  select  Harriet  and  Manza  particularly 
to  supply  their  place  ?  Why  not  take  Lydia  and  Tom,  whose 
names  are  omitted  in  the  will,  as  well  as  these  two  ?  The  truth 
is,  there  is  no  guide  hut  parol,  and  that  is  incompetent. 

I  conclude  by  observing,  that  this  is  not  a  case,  as  was  argued, 
where  p»rol  is  admissible  to  explain  an  ambiguity. 

Where  an  ambiguity  exists  in  the  terms  of  a  will,  themselves, 
that  cannot  be  explained  by  matter  dehors  the  wilL  This  is, 
however,  not  a  case  of  that  sort. 

Where  a  will,  in  itself  plain,  is  rendered  ambiguous  by  parol 
evidence,  then  its  intended  operation  may  be  stated  by  parol. 

This  is  supposed  to  be  a  case  of  the  latter  sort.     But  it  is  not. 

Where  a  subject  has  been  found  among  a  testator's  property 
answering  in  some  sort,  a  description  given  by  him,  in  one  of  his 
legacies,  parol  may  be  received  to  show  the  existence  of  another 
subject  or  article  of  property,  better  answering  the  description, 
and  then  the  will  is  applied  to  that.  But  this  is  not  evidence  to 
explain  the  meaning  or  intention  of  the  will. 

A  case  of  ambiguity,  where  it  is  lawful  to  explain  the  intention^ 
is  where  the  will  is  plain  in  its  terms,  but  there  are  shown  to  exist 
two  or  more  subjects  equally  coming  within  the  terms.  If  the 
words  of  the  will  are  not  equally  applicable  to  both,  the  will  is 
applied  by  construction,  and  not  by  explanation,  to  that  one  most 
fitting  to  the  words,  and  no  parol  evidence  of  intention  can  be 
received.  It  is  only  when  the  words  are  as  applicable  to  the  one 
as  the  other  that  ambiguity  exists,  (and  this  is  the  very  meaning 
of  the  word.)  Then  parol  is  receivable  to  show  which  was  in- 
tended ;  as  in  the  familiar  case,  where  a  legacy  is  given  to  testa- 
tor's son  John,  and  he  has  two  sons  of  that  name ;  or  where  he 
gives  his  black  horse,  having  two  or  more  of  that  color. 

This  is  evidently  not  a  case  fully  within  the  principle  stated. 
On  the  whole,  I  cannot  sustain  the  bill :  and  it  is  ordered  that  it 
be  dismissed. 

The  complainant  appealed,  on  the  following  grounds : 

First.    Because  the  testimony  of  the  witness  who  drew  Uie 
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will,  and  of  the  witness  who  was  present  at  the  time  of  instruc- 
tions given,  was  competent  and  should  have  been  received. 

Second.  Because,  by  the  case  made  on  the  pleadings,  the  com- 
plainants were  entitled  to  a  decree  for  the  negroes  claimed  by  the 
till,  as  the  legacy  of  Mrs.  Haynsworth. 

The  case  was  ordered  by  the  Equity  Court  of  Appeals  to  this 
Court,  where  it  was  now  heard. 

MoBCBy  for  appellant,  cited,  on  the  first  ground,  3  Swinb.  896, 
pt.  7,  §  5 ;  Stockdale  vs.  Bushbt/y  19  Yes.  381 ;  Beaumont  vs. 
Felly  2  P.  Wms.  140 ;  Prec.  in  Ch.  229 ;  Pendleton  vs.  Gh-ant, 
2  Vern.  517 ;  2  Ves.  276 ;  Selwood  vs.  Mildmayy  3  Ves.  306 ; 
Boor  vs.  Geary y  1  Ves.  255 ;  Hodgson  vs.  Hodgsony  2  Vern.  593 ; 
Cvthbert  vs.  "Peacocky  2  Vern.  594 ;  Walpole  vs.  Cfiolmondelet/y 
7  T.  R.  138;  Boe  de  LeChevalier  vs.  HuthwaitCy  5  Eng.  C.  L. 
R.  407  ;  Masters  vs.  Masters^  1  P.  Wms.  145 ;  Cheney's  case,  5 
Coke,  68  ;  Qorvey  vs.  Hihberty  19  Ves.  125 ;  Harrison  vs.  Har- 
risony  5  Cond.  Eng.  Ch,  R.  390 ;  O^arth  vs.  Meyricky  1  Bro.  C. 
C.  30 ;  Smith  vs.  Coney y  6  Ves.  43 ;  Colpoys  vs.  ColpoySy  Jac. 
451 :  Green.  Ev.  §  287,  note ;  Ewer's  case,  1  Atk.  410 ;  Roper 
on  Leg.  494,  note  9  ;  Whithread  vs.  Mayy  2  B.  &  P.  593 ;  Ste- 
phenson vs.  Heathcocky  1  Eden,  38;  Batcgh  vs.  Beady  1  Ves. 
jun.  259 ;  Boe  vs.  Brovniy  4  East,  441 ;  Boe  vs.  OzendeUy  3 
Taunt.  147;  Goodtitle  vs.  Southemy  8  M.  &  S.  171;  Sandford 
vs.  Chichester y  1  Mer.  653 ;  Bradwin  vs.  HarpeVy  Amb.  374 ; 
Thomas  vs.  ThomaSy  6  T.  R.  671 ;  1  Story.  Eq.  §180 ;  2  Dana, 
47 ;  Geer  vs.  Windsy  4  Des.  85  ;  Hatch  vs.  Hatchy  2  Hayw.  32; 
Thomas  vs.  StephenSy  4  Johns.  Ch.  607 ;  Miner  vs.  Bonehamy 
15  Johns.  R.  226 ;  Powell  vs.  Bibhlcy  2  Dall.  71 ;  Boe  vs.  Roty 
1  Wend.  541 ;  Ryers  vs.  Wheel^y  22  Wend.  148 ;  WeUey  vs. 
Landstaffy  3  Des.  504;  Wilson  ads.  Robertsony  Harp.  Eq.  56; 
Bonald  vs.  Bendyy  2  McM.  130.  On  the  second  ground  he  ci- 
ted State  vs.  Scurry y  3  Rich.  69. 

Harlleey  contra,  cited  Rothmaler  vs.  MyerSy  4  Des.  215 ;  Bu- 
pree  vs.  McBonaldy  Id.  209;  Jackson  vs.  Silly  11  Johns.  B» 
202;  Mann  vs.  Manny  1  Johns.  Ch.  231 ;  3  P.  Wms.  845. 
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The  opinion  of  the  Court  was  delivered  by 

Wakdlaw,  Ch.  In  ascertaining  the  subject  of  a  testator's 
disposition,  the  Court  may  inquire  into  the  situation  of  his  estate, 
and  into  every  material  fact  which  is  auxiliary  to  the  just  inter- 
pretation of  his  words,  for  the  purpose  of  identifying  the  thing 
intended  by  the  words  employed. 

In  the  present  case,  if  the  codicil  had  never  been  executed,  it 
would  appear  from  the  will  and  competent  evidence,  that  the  tes- 
tatrix owned  sixty-four  slaves,  of  which,  excluding  the  two  impro- 
perly named,  sixty  are  bequeathed.  If  the  construction  of  the 
legacy  to  the  plaintiff  were  to  be  made  in  this  posture  of  affairs, 
it  might  be  doubted  whether  the  legacy  of  the  two  negroes  in  ques- 
tion would  not  be  made  up  by  applying  it  to  Tom  and  Lydia,  as 
well  as  by  applying  it  to  Harriet  and  Manza ;  and  it  might  be 
dangerous  to  apply  it  to  either  by  parol  proof. 

But  if  the  codicil  afterwards  made,  specifically  disposing  of 
Tom  and  Lydia,  had  been  introduced  originally  as  a  clause  of  the 
will,  the  case  would  then  be,  that  a  testatrix,  having  sixty-four 
slaves,  bequeaths  sixty-two  of  them  specifically  and  without  am- 
biguity, and  bequeaths  two  other  slaves,  but  applies  wrong  names 
to  them.  In  that  condition  of  things,  we  should  ascertain  from 
the  will  and  the  evidence,  that  nothing  was  left  upon  which  the 
legacy  to  the  plaintiff  in  trust  for  Mrs.  Haynsworth  could  operate, 
so  as  to  give  her  the  number  of  negroes  expressly  intended  for 
her,  unless  we  resorted  to  Harriet  and  Manza. 

The  bequest  being  of  negroes,  there  is  enough  of  certainty  in 
that  description  to  sustain  the  gift,  notwithstanding  the  partial 
mis-description  arising  •  from  the  misnomer.  The  legacy  cannot 
be  applied  to  horses  or  to  any  other  thing  than  negroes ;  and  it 
should  be  applied  to  negroes,  if  these  be  found. 

A  description  false  in  part  may  be  made  sufficiently  certain,  by 
reference  to  extrinsic  circumstances,  to  identify  the  subject  inten- 
ded ;  as  where  a  false  description  is  superadded  to  one  which  by 
itself  is  correct  and  adequate.  Thus,  if  a  testator  bequeath  his 
black  horse,  having  but  one  horse  which  was  white ;  or  devise  his 
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freehold  houses,  haying  only  leasehold  houses ;  the  irhite  horse, 
in  the  one  case,  and  the  leasehold  houses,  in  the  other,  clearly 
pass.  The  substance  of  the  subject  intended  is  certain,  and  if 
there  be  but  one  such  substance,  the  superadded  mis-descriptioa 
inapplicable  to  any  subject,  introduces  no  ambiguity.  Any  evi- 
dence is  admissible  which  merely  tends  to  explain  and  apply  what 
the  testator  has  written ;  and  no  evidence  can  be  admitted  which 
merely  shows  what  he  intended  to  write.  The  most  accurate  de- 
scription of  the  subject  of  a  gift  in  a  written  instrmnent  requires 
identification  by  proof,  of  extrinsic  circumstances ;  and  the  least 
accurate  description  which  satisfies  the  mind  of  the  Court  of  the 
donor's  meaning,  is  within  the  same  principle.  If  the  judgment 
of  the  Court  be  founded  upon  a  comparison  of  the  terms  of  de- 
scription employed  in  the  written  instrument  with  the  extrinsic 
evidence  of  the  identity  of  the  subject,  no  attempt  is  made  Ui 
vary  a  written  instrument  by  parol  evidence,  nor  to  ascertain  the 
intention  of  the  donor  independently  of  his  written  words.  The 
Court  does  no  more  than  to  ascertain  the  application  of  the  de- 
scriptive words  in  the  instrument  of  gift.  Wigram  on  Wills,  pL 
9,  67,  70. 

The  sound  doctrine  on  this  subject  is  well  stated  in  Swinburne 
onJWills,  895,  (part  7,  §  5,) — "  The  error  of  the  testator  m  the 
proper  name  of  the  thing  bequeathed,  doth  not  hurt  the  valicfitj 
of  the  legacy,  so  that  the  body  or  substance  of  the  thing  be- 
queathed be  certain :  for  example,  the  testator  doth  bequeath  his 
horse  Buc^halus^  whereas  the  name  of  his  horse**  (testator  hav- 
ing, as  I  understand,  the  example,  but  one  horse,)  "  is  Arundel ; 
this  error  is  not  hurtful,  but  that  the  legatary  may  obtain  the 
horse  Arundel,  if  the  testator's  meaning  be  certain  :  for  names 
were  devised  to  discern  things :  if  therefore  we  have  the  thing  it 
skilleth  not  for  the  name.  The  error  in  the  name  appellative  of 
the  thing  bequeathed  doth  destroy  the  legacy  :  for  example,  the 
testator  intending  to  bequeath  a  horse  doth  bequeath  an  ox,  or 
meaning  to  bequeath  gold,  doth  bequeath  apparel ;  in  both  these 
cases  the  legacy  is  void.     The  reason  of  this  difference  is  becaose 
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a  proper  name  is  an  accident  attribnted  to  some  singular  or  indi- 
yidnal  thing,  to  distinguish  the  same  from  other  singular  things  of 
the  same  kind  whereas  names  appellative  do  respect  the  substance 
of  things,  and  being  common  to  every  singular  of  the  same  kind 
make  them  to  differ  from  things  of  other  kind  or  substance." 

It  is  justly  remarked  by  Judge  Richardson,  in  the  State  vs. 
Scurry y  3  Rich.  68,  that  "  the  names  of  slaves  are  vague  and 
vary  like  the  names  often  applied  to  other  chattels." 

The  testatrix,  in  the  case  before  us,  had  the  right  to  change  the 
names  of  h^  negroes  at  her  will.  That  she  exercised  this  right 
in  relation  to  Harriet  and  Manza  is  plausibly  argued  from  the  fact 
that  in  the  codicil,  she  bequeaths  Tom  and  Lydia  as  *two  negroes 
not  named  in  her  said  will,'  and  leaves  the  other  negroes  to  pass 
by  the  names  mentioned  in  the  will.  That  she  could  not  have  in- 
tended such  valuable  property  as  slaves  to  pass  under  the  residu- 
ary clause,  may  be  inferred  from  the  doubting  manner  in  which 
she  mentions  the  existence  of  any  residue.  She  gives  "  the  rest 
and  residue  of  her  estate,  if  there  be  any." 

If  the  testatrix  had  owned  the  two  slaves  Harriet  and  Manza 
and  no  more,  and  had  bequeathed  two  slaves,  mis-naming  them,  it 
could  hardly  be  doubted  that  the  legatee  would  take  Harriet  and 
Manza.  Yet  that  would  not  differ  from  the  present  case  in  prin- 
ciple ;  and  should  not  differ  in  result. 

Thus  the  construction  would  stand,  if  the  codicil  had  formed  a 
clause  in  the  will  originally. 

But  the  execution  of  a  codicil  is  a  republication  of  a  will ;  and 
both  papers  must  generally  be  construed  in  pari  materia,  as  if 
they  formed  but  one  instiument,  uttered  unoflater.  A  testament, 
with  all  its  codicils,  represents  the  wishes  of  the  testator  concern- 
ing the  disposition  of  his  property  after  his  death,  and  however 
numerous  may  be  its  parts,  it  is  to  be  construed  as  one  declaration 
of  intention,  uttered  at  the  death  of  testator.^ 

It  is  at  this  point,  we  dissent  from  the  circuit  decree.  We  do 
not  assail  the  general  doctrines  of  the  decree  concerning  the  ad- 
missibility of  parol  evidence  to  vary  a  written  instrument ;  but  we 
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suppose  the  Chancellor  has  overlooked  the  proposition  that  the 
will  and  codicil  are  to  be  construed  as  one,  entire  instrument. — 
His  attention  seems  not  to  have  been  directed  to  this  point  on  the 
circuit ;  even  in  the  learned  argument  here,  the  point  was  barely 
suggested. 

It  may  be  objected  that  the  will  as  it  really  stood  originally, 
independent  of  the  codicil,  must,  upon  just  reasoning,  mean  the 
same  thing  after  the  codicil  as  it  meant  before :  and  if  it  could  not 
have  been  construed  to  refer  to  Harriet  and  Manza  at  the  date  of 
its  execution,  its  meaning  could  not  be  changed  by  matter  subse- 
quently arising.  The  objection  is  more  specious  than  solid.  It 
is  competent  for  a  testator,  by  subsequent  testamentary  disposi- 
tion, to  declare  his  intention  in  matters  previously  dubious ;  or  to 
interpret  a  prior  disposition  where  it  is  not  dubious :  or  even  to 
declare  his  meaning  in  opposition  to  the  plain  import  of  the  terms 
previously  employed.  All  his  testamentary  dispositions  make 
one  testament. 

It  is  ordered  and  decreed  that  the  circuit  decree  be  reversed  in 
the  particular  above  mentioned ;  and  it  is  declared  and  adjudged 
that  the  plaintiff  is  entitled  to  the  slaves  Harriet  and  Manza.— 
Defendant  must  account  for  the  hire  of  these  slaves,  if  any  ac- 
crued.    Costs  to  be  paid  from  the  estate  of  testatrix. 

O'Neall,  Evans,  Wardlaw,  Frost,  Withers  and  Whitneb, 
JJ.,  and  Johnston,  Dunkin  and  Dargan,  CC,  concurred. 

Decree  reversed. 
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The  So.  Ca,  R.  B.  Company  yb.  James  Jones  and  J,  J.  Kennedy. 
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States  in  behalf  of  Henry  Shultz  against  the  City  Council  of 
Augusta  and  others,  alleging  certain  matters  to  show  that  he  was 
entitled  to  the  Augusta  bridge  and  an  account  of  the  tolls  re- 
ceived, and  praying  relief  accordingly.  The  cause  was  heard  on 
demurrer,  and  in  1846  the  Circuit  Court  sustained  the  demurrer, 
and  ordered  the  bill  to  be  dismissed  ;  from  which  decree  an  ap- 
peal was  talen  to  the  Supreme  Court  of  the  United  States. 
Pending  this  appeal,  to  wit,  on  December  17,  1848,  the  charter 
granted  by  the  State  of  South  Carolina  expired ;  and  on  Decem- 
ber 19, 1848,  an  Act  was  passed  by  which  the  bridge  was  re-char- 
tered, and  Tested  in  Henry  Shultz  and  John  McKinne  for  fourteen 
years :  rates  of  toll  were  prescribed  ;  and  the  charter  contained 
the  following  proviso :  "  that  the  said  Henry  Shults  and  John 
McEinne  shall  not  be  allowed  to  charge  and  collect  toll  as  afore- 
said at  the  South  Carolina  end  of  said  bridge,  until  the  litigatioa 
now  pending  in  the  Supreme  Court  of  the  United  States  in  rela- 
tion to  the  said  bridge,  and  the  proceeds  of  the  sale,  shall  be 
determined  against  the  City  Council  of  Augusta."  (11  Stat. 
582.) 

In  December,  1849,  this  proviso  to  the  Act  of  1848  was  re- 
pealed, and  Henry  Shultz  and  John  McKinne  were  ^^  authorized 
to  collect  the  rates  of  toll  now  established  by  law,  at  the  SouA 
Carolina  end  of  the  said  bridge,  from  all  persons  going  from  the 
South  Carolina  end,  but  not  from  persons  coming  from  the  Ge<ff- 
gia  end  of  the  bridge :  but  the  collecting  of  said  toll  shall  not 
subject  the  Rail  Road  Company,  or  the  community,  to  the  pay- 
ment of  double  toll."     (11  Stat.  615.) 

After  the  passage  of  the  Act  of  1849,  Henry  Shultz  died,  and 
administration  of  his  chattels  and  credits  was  committed  to  the 
defendants,  who  erected  a  gate  on  the  public  highway  leading  to 
the  bridge,  and  proceeded  to  collect  toll  from  the  plaintiffs  and 
931  persons  going  from  the  South  Carolina  side,  although  such 
persons  were  compelled  to  pay  again  at  the  gate  owned  and  kept 
up  by  the  City  Council  of  Augusta  on  the  Georgia  side. 

The  bill  prayed  a  writ  of  injunction  to  restrain  the  defendants 
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lect  toll  ^^  from  persons  coming  from  the  Georgia  end  of  the 
bridge/*  but  that  the  collecting  of  toll  from  persons  going  from 
the  South  Carolina  end  of  the  bridge  "  should  not  subject  the 
Rail  Road  Company,  or  the  community,  to  the  payment  of  double 
toll.*'  It  seems  superfluous  to  say  that  this  provision  was  not  in- 
tended for  the  benefit  of  the  grantees.  It  was  to  protect  the 
travelling  public,  and  particularly  the  Rail  Road  Company,  from 
the  annoyance  and  injury  to  which  they  would  be  subjected  by 
the  conflicting  claims  of  the  City  Council  of  Augusta,  and  those 
who  might  demand  toll  under  the  authority  of  the  Act  of  1849. 
It  is  objected,  that  this  construction  renders  the  charter  value- 
less. That  was  for  the  consideration  of  those  who  accepted  it. 
It  certainly  was  not  the  intention  of  the  Legislature  to  subject 
the  citizen  to  the  payment  of  double  toll  (contrary  to  their  ex- 
press declaration,)  and  then  leave  him  to  the  casualties  and  expense 
of  litigation  in  order  to  ascertain  from  which  party  he  might  be 
entitled  to  redress.  Happily  the  Act  imposes  no  burthens  on  the 
grantees,  and  exacts  no  consideration  from  them.  The  utmost 
that  can  be  said  is  they  have  not  derived  from  the  munificence  of 
the  State  the  advantages  which  they  hoped  and  contemplated. 

Many  other  and  far  more  difficult  and  important  subjects  have 
been  brought  into  the  discussion,  but  upon  which  the  Court  deems 
it  inexpedient,  on  this  occasion,  to  express  any  judgment. 

On  the  second  ground  of  appeal  taken  by  the  complainants, 
the  Court  is  of  opinion  that  they  were  entitled  to  the  injunction 
as  prayed  by  the  bill,  which  is  ordered  accordingly ;  and  the  de- 
cree of  dismissal  is  reversed. 

Johnston,  Dargan  and  Wardlaw,  CC,  and  O'Neall,  Evans, 
Wardlaw,  Frost,  Withers  and  Whitner,  JJ.,  concurring. 

Decree  reversed. 

The  following  case,  Yarbarough  SfSkultz  vs.  The  Bank  of  Georgia 
and  others t  tried  before  Hamper,  Ch.,  at  Edgefield,  June,  1842,  is  ap- 
pended as  a  note  to  the  above  case : 

Harper,  Ch.  In  1813,  the  State  of  South  Carolina  granted  to  Heniy 
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Shultz  and  Lewis  Cooper,  a  charter  for  a  bridj^  over  the  Savannah 
river,  extending  from  this  State  into  the  town  of  Augusta,  for  the  term 
of  twenty -one  years;  and  in  the  year  1814,  the  State  of  Georgia  granted 
a  charter  for  the  same  bridge  for  the  term  of  twenty  years.  In  1816, 
the  said  Henry  Shultz  and  John  McKinne  formed  a  partnership  in  the 
business  of  banking,  under  the  name  and  style  of  the  Bridge  Company 
of  Augusta.  Being  then  the  joint  owners,  they  entered  in  the  part- 
nership book  of  the  Company  the  bridge,  valued  at  S75,000,  and  other 
property,  as  the  partnership  stock,  with  various  stipulations  which  it 
IS  not  necessary  to  recapitulate  On  the  2l8t  April,  1818,  the  com- 
plainant, Shultz,  sold  and  transferred  his  interest  in  the  partnership  to 
Barna  McKinne;  conveying  the  bridge  and  other  real  property.  The 
consideration  for  this  transfer  was  the  sum  of  $63,000.  in  which  Shultz 
was  indebted  to  the  firm,  and  which  was  paid  by  giving  him  credit  on 
the  books  of  the  firm,  and  charging  the  amount  to  Barna  McKinne. 
The  Company  became  greatly  embarrassed,  in  consequence  of  the 
failure  of  certain  mercantile  firms,  with  which  John  and  Barna  Mc- 
Kinne were  connected,  and  they  being  indebted  to  the  Bank  of  the 
State  of  Georgia,  in  the  sum  of  $40,000,  applied  to  the  Bank  for  a 
further  advance  of  $50,000.  The  evidence  is,  that  in  making  the  ap- 
plication to  the  Bank  for  the  advance  of  $50,000,  the  object  of  it  is 
stated  to  be  to  relieve  the  Bridge  Company,  and  enable  it  to  wind  up 
its  affairs;  but  after  the  loan  was  effected,  only  a  portion  of  the  sum, 
perhaps  two-fifths,  was  applied  to  the  use  of  the  Company.  Notes  were 

fiven  for  the  advance  of  $50,000,  signed  by  John  McKinne,  and  en- 
orsed  by  Barna  McKinne  and  James  Lampkin.  To  secure  the  pay- 
ment of  the  entire  sum  of  $90,000,  a  mortga^  was  executed  by  John 
and  Barna  McKinne,  of  the  date  of  the  3d  of  May,  1819,  of^eighty 
negroes,  the  property  of  John  McKinne;  of  McKinne's  warehouse 
square,  and  of  the  bridge ;  conditioned  to  be  void  as  to  the  nes^roes 
upon  the  payment  of  $40,000,  and  upon  the  payment  of  the  remaining 
$50,000,  to  be  void  altogether.  In  consequence  of  some  mistake  in 
the  corporate  name  of  the  Bank,  another  mortgage  of  the  same  tenor 
and  effect  was  executed  on  the  10th  June  of  the  same  year.  On  the 
29th  of  May,  1819,  the  Bridge  Bank  stopped  payment.  Upon  being 
apprised  of  this,  the  complainant,  Shultz,  who  had  made  arrangements 
for  going  to  Europe,  returned  and  resumed  his  place  in  the  firm,  by 
some  agreement  with  Barna  McKinne,  who  quitted  it,  and  took  no 
further  share  in  the  management  of  its  business.  The  evidence  is,  that 
Shultz  advanced  $15,000  of  his  own  funds,  to  pay  the  deposites  in  the- 
Bank.  An  advertisement  was  issued  signed  by  John  McKinne  and 
Henry  Shultz  and  Barna  McKinna,  stating  the  resources  of  the  Bank, 
in  order  to  prevent  the  holders  of  the  bridge  bills  from  sacrificing  them, 
with  a  notice  signed  by  John  McKinne  and  Henry  Shultz,  advertising 
for  sale  a  number  of  negroes  and  the  bridge,  and  stating  that  before  the 
making  of  titles  to  the  latter,  the  lien  which  the  Bank  of  the  State  of 
Georgia  had  on  it  should  be  removed.     By  a  deed  bearing  date  the 
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first  of  July,  1820,  Bama  McKinne  re-conveyed,  released,  and  quit 
claim  to  Henry  Shultz,  all  his  interest  in  the  firm  or  its  property.  The 
mortgafire  to  the  Bank  is  charged  by  the  bill  to  be  void,  by  virtue  of 
the  Act  of  the  State  of  Georgia,  which  provides  that  if  any  penon 
unable  to  pay  his  debts,  shall  make  **  any  assignment  or  transfer  of  retl 
or  personal  property,  stock  in  trade,  debts,  dues,  or  demands,"  in  favor 
of  any  particular  creditor,  whereby  other  creditors  shall  be  excluded, 
''  such  assignment,  transfer,  deed,  or  conveyance,  shall  be  null  and  void, 
and  considered  in  law  and  equity  as  fraudulent  against  creditors ;  pro- 
vided, nothing  in  the  Act  contained  shall  prevent  any  person  from  bona 
Jide  selling  any  portion  ol  his  property. 

In  1821,  a  petition  was  filed  on  behalf  of  the  Bank  of  the  Stale  o^ 
Oeorgia,  in  the  Superior  Court  for  Richmond  county,  Georgia,  praying 
lor  a  foreclosure  of  the  mortgage,  and  at  May  Term  of  that  year  a 
rule  was  issued,  directed,  according  to  the  practice  of  that  State,  to 
John  and  Barna  McKinne,  requiring  them  to  pay  the  amount  of  prin- 
cipal and  interest  due  on  the  mortgage,  or  to  be  foreclosed.  This 
having  b«^en  served  and  no  defence  made,  at  May  Term,  1822,  the  rule 
was  made  absolute,  and  the  defendants  were  declared  to  be  forever 
foreclosed ;  the  sum  of  S69,493  was  adjudged  due  to  the  Bank  for 
their  debt,  principal  and  interest,  and  thr^  sum  of  dollars  for 

their  costs.  It  was  further  ordered  and  decreed,  that  the  mortgaged 
property  should  be  sold,  and  the  surplus,  if  any,  paid  to  the  mort- 
gagors No  sale  was  made  under  this  decree,  as  the  sale  was  enjoiih 
ed,  on  a  bill  filed  by  Henry  Shultz,  Christian  Breithaupt,  and  others, 
against  the  Bank  of  the  State  of  Georgia  and  others,  in  the  Circuit 
Court  of  the  United  States  at  Savannah,  for  the  purpose  of  obtainiog 
a  sale  under  the  decree  of  that  Court,  so  that  a  full  and  unencumbered 
title  to  the  whole  bridge  might  be  made  to  the  purchaser,  and  praying 
that  the  proceeds  of  the  sale  might  be  applied  to  the  payment,  of  the 
creditors  of  the  Bridge  Company,  and  particularly  to  the  holders  of 
certain  judgments,  founded  on  bridge  bills.  In  this  case,  by  conseat 
of  parties,  an  order  was  made  for  the  sale  of  the  bridge,  and  Freemafl 
Walker  and  Christopher  Fitzsimons,  esquires,  were  appointed  corooiis- 
sioners  for  the  purpose  of  making  the  sale,  and  it  was  ordered  that  the 
parties  should  execute  powers  of  attorney  for  tha^  purpose  to  the  said 
commissioners.  In  pursuance  of  this  order,  a  power  of  attorney,  sign- 
ed by  Christian  Breithaupt  and  Henry  Shultz,  was  executed  on  the 
19th  of  January,  1822.  The  sale  was  made  accordingly  on  the  28th 
.  of  November,  1822,  and  the  Bank  of  the  State  .of  Georgia  became 
the  purchaser,  at  the  price  of  S70,000.  For  this  amount,  the  Bank 
issued  scrip,  which,  by  the  order  of  the  Court,  was  deposited  with  itt 
elerk' 

The  case  was  afterwards  certified  to  the  Supreme  Conrt  of  the  Uni- 
ted States,  upon  a  division  of  opinion  between  the  Judges  of  the  Cir- 
cuit Court,  and  at  January  Term,  1828,  was  dismissed  for  want  of 
jurisdiction.     The  ground  of  the  dismissal  was,  that  the  bill  contained 
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no  allegation,  that  the  parties,  plaintiffs  and  defendants,  were  citizens  of 
different  States.  Upon  this,  a  negotiation  for  a  compromise  took  place. 
Some  difHculties  were  experience  in  the  course  of  the  negotiation,  bat 
in  consequence  of  it,  and  %vith  a  view  to  the  compromise,  the  cause, 
was,  by  consent  of  parties,  reinstated  on  the  docket  of  the  Supreme 
Court,  and  removed  to  the  Circuit  Court.  The  necessary  amendment 
being  made,  a  final  decree  was  made  by  consent  of  all  parties,  on  the 
8th  of  May,  1830.  By  that  decree,  the  sale  made  by  the  c<  mmission- 
ers  m  1822  was  ratified  and  confirmed,  and  the  Bank  of  the  State  of 
Georgia,  declared  to  be  "  vested  wi;h  a  full,  absolute  and  perfect  title 
to  the  said  bridge,  and  its  appurtenances,  under  the  said  sale,  fned,  ac* 
quitted,  released  and  discharged  from  all  manner  of  Ii<ens,  claims  or 
incumbrances,  in  law  or  equity,  on  the  part  of  ih»'  said  Henry  Shultz, 
John  McKinne,  Barna  McKinne,  Christian  Briethaupt,  or  any  other 
person  or  persons,  parties  to  the  said  bill  of  complaint."  It  was  fur- 
ther decreed,  that  the  scrip  issued  by  the  Bank,  should  be  cancelled 
and  delivered  up  to  it,  and  the  bill  dismissed  as  to  all  other  matters 
contained  in  it 

This  decree  was  entered  in  consequpnce  of  the  compromise  which 
had  already  been  carried  in:o  effect  by  the  parties  to  the  suit.  The 
Bank  of  the  State  of  Go  )rgia  paid  to  Christopher  Fitzsimons  and 
Christian  Briethaupt,  holders  of  iudgments,  founded  on  bridge  bills, 
and  to  the  complainant  Shultz,  each,  the  sum  of  tt'n  thousand  d>>llars  ; 
in  consideration  of  which  payments,  they  released  to  the  Bank  all  their 
respective  rights  in  the  bndge,  or  the  proceeds  of  its  sale,  and  all 
debts,  dueK,  actions  and  demands  whatever,  in  the  most  co^npiehensive 
terms  possible.     The  release  of  Shultz,  is  dated  the  15th  Sept.  1829. 

On  the  I5ih  October,  1828.  the  complainant  Shultz,  being  in  custody 
of  the  sheiiff  of  Edgefield  district,  by  virtue  of  a  writ  of  capia*  ad 
$atisfaciendum^  in  order  to  obtain  the  benefit  of  the  insolvent  oeblor's 
Act,  assigned  his  estate  an<l  effects  to  Thomas  Harrison,  Treasurer  of 
the  Upper  Division  of  ihe  Slate,  for  the  benefit  of  hi-  creditors.  The 
assignee  declined  to  accept  the  trust.  On  the  2d  of  May,  IS32,  a  bill 
was  filed  by  John  Sumey,  John  Magrath  and  others,  against  the  pr^ 
sent  complainant  Shultz  and  others,  wnich  was  heard  by  Chancellor 
Johnston  at  Edgefield,  on  the  19th  June,  1832,  and  finally  decided 
by  the  Court  of  Appeals.  January.  1834.  In  the  course  oP  this  pro- 
ceeding, Ker  Boyce  and  Thomas  Harrison  were  appointed  trustees  for 
the  creditors  of  Shultz,  in  place  of  Harrison,  who  declined  to  accept 
alone,  and  on  the  8th  December,  1830,  they  were  made  parties  lo  the 
bill.  The  object  of  the  bill,  (indt?ed  ihere  were  several  bil.s  which 
were  all  disposed  o(  together,)  was  to  o^'tain  payment  of  certain  de- 
mands against  Shultz,  out  of  liis  property,  and  lots  of  Shultz,  in  the 
town  of  Hamburg,  and  from  the  purchasers  of  lots  sold  by  him.  \iy 
the  final  judgment  of  the  Court,  certain  rents  Were  received,  and  pro- 
perly sold  to  a  considerable  amount,  ($70,000  as  it  was  alleged  )  and  it 
was  in  evidence,  that  a  portion  of  those  proceeds  were  applied  to  the 
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payment  of  judgments  against  Shnlts,  foanded  on  bridge  bills.  The 
releases  of  Fitzsimons,  Briethaupt  and  Shultz,  were  in  evidence  in 
that  cause.  The  complainant,  Yarborough,  was  substituted  trustee  in 
the  place  of  Harrison  and  Boyce,  on  the  application  of  Shultz  in  1840. 

By  an  Act  of  the  Legislature  of  the  State  of  South  Carolma,  of  the 
IBth  December,  1830,  the  charter  of  the  bridge  was  renewed  for  a 
term  of  14  years,  and  granted  to  the  Bank  of  the  State  of  Georgia,  and 
on  the  23d  of  December,  1833,  by  an  Act  of  the  State  cf  G^eo^gia,  a 
similar  grant  was  made  to  the  same  grantee,  for  a  term  of  ten  years.^- 
On  the  4th  May,  1838,  the  Bank  of  the  State  of  Greorgja  sold  and  con- 
Yeyed  the  bridge  and  appurtenances  to  the  defendant  Gaza  way  B.  La- 
mar, of  that  State,  for  the  consideration  of  $70,000.  On  the  21st  Jan- 
nary,  1840,  the  said  Gazaway  B.  Lamar,  sold  and  conveyed  to  the 
defendants,  the  City  Council  of  Augusta,  for  the  consideration  of  $100,- 
000.  Both  these  defendants  deny  explicitly  any  notice  of  the  assign- 
ment df  Shultz,  at  the  time  of  their  respective  purchases.  There  was  no 
evidence  whatever,  of  notice  to  the  defendant  Lamar,  at  the  time  of  his 
purchase.  Some  evidence  was  offered  of  notice  to  the  City  Council  of 
a  claim  of  Shultz,  on  the  bridge,  before  the  purchase ;  but  there  was 
a  difference  as  to  the  terms  of  it,  by  the  evidence.  One  witness  stated, 
lifaat  it  was  a  notice  of  the  claim  of  Shultz  himself  only,  and  that  upon 
taking  legal  advice,  they  were  assured  he  could  have  no  claim.  An- 
other witness  stated  notice  to  be  given  of  claims  of  his  creditors.  I  do 
not  consider  the  fact  of  notice  to  be  established. 

The  bill  charges  that  the  sale  made  under  the  judgment  of  the  Fed- 
eral Court  is  null  and  void,  the  bill  having  been  dismissed  for  want  of 
jurisdiction ;  that  the  mortgage  to  the  Bank  of  the  State  of  Georgia, 
being  void  under  the  law  of  Geor^a,  the  bridge  still  remains  partner- 
ship property ;  that  creditors  of  the  partnership  have  an  equity  to  be 
satisfied  out  of  the  partnership  property,  in  preference  to  creditors  of 
the  individual  partners;  that  the  debt  of  the  Bank  is  the  indiridual 
debt  of  John  and  Barna  McKinne ;  that  partnership  debts  having  been 
satisfied  by  the  individual  property  of  the  complainant  Shultz,  he  or 
his  assignee  and  creditors,  claiming  in  his  right,  have  a  right  to  be  sub- 
rogated to  the  equity  of  the  partnership  creditors,  whose  debts  have 
been  so  paid.  It  charges  that  if  the  sale  be  valid,  the  Bank  is  accoun- 
table to  the  complainant  for  the  amount  of  the  purchase  money  and 
interest.  The  bill  prays  that  the  bridge  may  be  sold,  and  the  proceeds 
appropriated  among  the  parties  according  to  their  respective  rights ; 
thai  the  defendants  may  account  for  the  income  of  the  bridge,  during 
the  time  that  it  has  been  in  their  possession  respectively,  and  for  general 
relief. 

The  defendants  answer  at  length  to  the  charges  of  the  bill,  and 
among  other  matters  of  defence,  the  Bank  of  the  State  of  Georgia  relies 
by  way  of  pleading,  on  the  want  of  jurisdiction  in  this  Court ;  that  be- 
ing a  corporation  of  another  State,  and  having  no  property  within  the 
limits  of  this. 
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It  might  snfHciently  dispose  of  all  the  matters  of  the  present  hill,  to 
say  that  they  are  concluded  by  the  decree  of  the  Federal  Court  All 
the  claims  now  made,  were  made  by  that  bill.  It  claimed  that  the  pro- 
ceeds of  the  bridge  should  be  applied  to  the  payment  of  partnership 
creditors,  and  that  the  defendant  should  account  for  income  ;  and  as  to 
these  matters  the  bill  was  dismissed.  In  the  case  of  Higginbottom  ys. 
Powell,  in  which  I  considered  the  subject  very  fully,  and  in  which  the 
decree  was  affirmed  by  the  Appeal  Court  at  its  last  sitting,  I  held, 
that  the  Circuit  Courts  of  the  United  States,  were  superior  Courts  of  gen- 
eral jurisdiction,  whose  judgments,  whatever  error  or  irregularity  they 
contain,  must  be  respected  oy  all  other  tribunals,  until  arrested  or  re- 
versed by  themselves.  I  do  not  think  it  necessary  here  to  repeat  the 
reasoning  which  led  me  to  that  conclusion.  It  is  sufficient  to  refer  to 
the  opinion  in  that  case.  But,  in  truth,  what  error  or  irregularity  ap- 
pears on  the  present  judgment?  The  bill,  as  amended,  makes  the  al- 
legation necessary  to  give  jurisdiction — that  the  parties,  plaintiff  and 
defendant,  are  citizens  of  different  States.  Can  I  go  into  evidence  to 
tty  the  truth  of  this  allegation  ?  And  if  I  could,  no  such  evidence  has 
been  offered,  but  rather  ihe  contrary.  Or,  is  it  supposed  that  I  am  to 
inquire  and  decide  as  to  the  regularity  of  the  practice  of  the  Supreme 
Court  of  the  United  States,  by  which,  after  having  dismissed  the  biU 
for  want  of  jurisdiction,  it  permitted  the  cause  to  be  reinstated  on  the 
docket,  and  remanded  to  the  Circuit  Court  for  the  purpose  of  being 
amended  and  heard  ?  and  more  especially  when  there  is  no  doubt  that 
this  was  done  by  the  consent  of  the  parties  to  the  suit  By  the  prac- 
tice of  the  English  Chancery,  it  does  not  review  Us  own  decrees  for 
error,  apparent  on  the  face  of  them,  when  they  have  been  made  by  the 
consent  of  parties. 

But  the  present  complainant,  Shultz,  and  all  claiming  in  his  right, 
must  be  estopped  by  the  power  of  attorney  to  Walker  and  Fitzsimons, 
by  which  the  sale  was  authorized.  It  is  true  that  the  power  was  exe- 
cuted under  the  order  of  the  Court ;  but  I  do  not  know  that  the  com- 
plainant was  in  custody,  so  as  to  give  it  the  character  of  a  deed  ob- 
tained by  duress  of  imprisonment,  nor  that  the  liability  to  be  attached 
for  failing  to  perform  the  order  of  the  Court,  could  constitute  such  du- 
ress. But  in  truth,  the  order  of  the  Court  was  entered  by  consent  It  was 
merely  the  initiative  of  a  contract,  which  was  afterwards  carried  into 
effect  by  the  release  and  the  final  decree.  Supposing  it  to  be  void  as  an 
order  of  the  Court,  ii  was  still  binding  on  the  parties  as  matter  of  contract 

Then  as  to  any  right  of  the  complainants  in  the  bridge  itself,  it  would 
be  sufficient  to  say,  that  all  the  complainant,  Shultz's,  nght  and  interest 
therein,  had  passed  away  by  the  expiration  of  his  charter.  The  fran- 
chise or  exclusive  privilege  which  constituted  it  his  property,  no  longer 
exists,  and  the  material  structure  is  attached  to  and  part  of  the  soil,  and 
would  be  the  property  of  the  States,  the  owners  of  that  soil,  if  the 
franchise  had  not  been  renewed  to  another.  It  was  renewed  to  the 
defendant,  the  Bank,  by  both  States,  South  Carolina  and  Georgia.     It 
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is  true,  that  there  arc  cases  in  which  the  trustees  of  a  franchise,  ohtaio- 
ing  a  renewal  of  it  in  his  own  name  to  the  prejudice  of  his  cestui  que 
trust,  hiis  been  held  to  continue  a  trustee.  But  I  cannot  perceive  anj 
plausible  or  even  imaginable  ground  on  which  the  Bank  could  be  held 
a  trustee  in  this  case  It  claimed  adversely  under  its  mortgage,  which 
was  certainly  good  as  against  the  parties  to  it.  and  all  claiming  under 
them,  which  the  complainant,  Shultz,  must  do  if  he  claims  at  all.  It 
was,  so  far  as  appears,  for  a  bofia  fide  debt.  It  was  prosecuted  as  a 
hostile  claim  by  the  proceeding  to  foreclose  it,  in  the  Court  of  Georgia, 
and  I  think  its  validity  established  by  the  judgment  of  that  Court 

The  Act  of  the  State  of  Georgia  seems  to  relate  only  to  assignments 
of  tangible  property,  or  choses  in  action,  and  not  to  the  preferring  of 
one  creditor  to  another  by  payment  of  money  I  perceive  nothing  in 
the  Act  to  authorize  a  proceeding  for  the  reclaiming  of  the  money  in 
c^se  of  such  payment  being  made.  So  if  the  parties  privately  insol* 
vent,  should  execute  such  mortgage,  and  before  their  absolute  and 
avowed  insolvency,  should  redrem  the  mortgage  by  paying  the  money,  I 
perceive  nothing  to  authorize  the  other  creditors  to  pursue  that  money  m 
the  hands  of  the  mortgagees.  So  if  before  any»proceeding  by  creditors  to 
invalidate  the  mortgage,  the  mortgagee  should  foreclose  by  the  jqdgtnent 
of  a  Court;  if  the  mortgaged  property  should  he  sold,  and  the  money 
paid  over  in  pursuance  of  the  judgment,  there  seems  still  less  ground  for 
supposing  that  creditors  would  be  at  liberty  to  follow  the  money.  In  this 
case  the  bridge  was  not  actually  sold  underthe  judgment  of  the  Court  of 
Georgia ;  but  this  was  only  prevented  by  the  act  of  the  present  com- 
plainant, in  obtaining  the  injunction  from  the  Court  of  the  United  tStaies. 
The  amount  of  their  debt  was  awarded  to  the  plaintiffs  by  the  Court 
of  Georgia,  and  the  bridge  ordered  to  be  sold,  and  equity  regards  that 
as  done  which  is  ordered  to  be  done.  It  is  analagous  to  the  case  o{  a 
judgment,  founded  on  a  security  which  was  void  for  usury,  wher«»  the 
confessing  or  the  entering  of  the  judgment  was  not  part  of  the  o-i^i- 
nal  usurious  contract,  but  it  was  obtauied  in  adversum.  Though  the 
contract  were  absolutely  void  for  the  usury,  yet  when  cairicd  into  a 
judgment  that  judgment  is  valid  against  creditors  of  the  insolvent  usu- 
rious debtor,  and  against  all  the  world. 

Or,  if  it  be  said  that  the  judgment  of  the  Court  of  Georgia  could 
only  operate  in  rem  as  a  foreclosure  upon  the  half  of  the  bridge  lyi»«g 
within  the  State  of  Georgia,  and  could  have  no  effect  upon  the  moiety 
lying  within  the  State  of  South  Carolina,  which  is  only  subject  to  laws 
and  tribunals  of  that  State,  then  there  is  nothing  in  the  laws  of  South 
Carolina  to  invalidate  the  mortgage  of  that  portion  of  the  bridge. 

But  so  far  as  respects  any  nghi  in  the  bridge  itself,  there  are  other 
conclusive  grounds  against  complainant's  claim.  The  defendant,  Gaza- 
way  B  Lamar,  purchased  witho'it  notice  of  the  claim  of  the  assigni-e, 
or  creditors  of  the  complainant,  Shultz,  and  purchasing  from  him,  the 
City  Council  of  Augusta  would  be  protected  as  a  purchaser  from  a 
purchaser  without  notice.     This  was  determined  in  the  case  of  the 
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City  Council  of  Charleston  vs.  Page,  decided  at  the  last  sitting  of  the 
Court  of  Appeals.  But  as  I  have  intimated,  I  do  not  think  the  notice 
to  the  City  Criuncil  sufficient  If  it  was  the  notice  of  the  claim  of 
Shultz  himself,  and  not  of  his  assiirnee  or  creditors,  knowing  of  his  re- 
lease of  1829,  they  would  irresistibly  be  led  to  the  conclusion,  that  he 
could  have  no  claim  whatever. 

But,  indeed,  I  think  the  whole  claim  of  the  bill  is  founded  on  a  mis- 
conception of  the  doctrine  relative  to  the  applying  of  partnership  effects 
to  partnership  debts.  It  is  said  to  be  the  equity  of  one  partner  to  en- 
force such  application,  in  order  that  his  private  property  may  not  be 
made  liable  to  partnership  debts,  until  the  partnership  effects  are  ex- 
hausted. It  is  also  said,  that  in  cases  of  insolvency,  this  equity  may  be 
enforced  at  the  instance  of  partnership  ci  editors,  who,  through  this 
equity  of  the  partners,  obtain  the  benefit  of  such  application.  But  this 
must  be  taken  to  relate  to  property  in  the  hands  of  the  panners  at  the 
time  of  total  and  acknowledged  insolvency,  and  when  there  is  some 
proceeding  to  wind  up  the  affairs  of  the  insolvent  firm.  It  cannot  re- 
late to  property  which  the  partners  have  before  alienated,  bona  fide^ 
as  in  payment  of  a  just  debt.  Now,  in  this  case,  the  partners  had 
alienated  before  the  acknowledged  ipsolvency.  As  I  have  said,  the 
mortgage  was  good  and  valid  as  against  the  partners  themselves  who 
executed  it  and  all  claiming  under  t.Sem.  As  to  the  mortgage,  it  was 
hima  Jide,  and  it  is  immaterial  that  it  was  executed  by  the  parties  in 
their  individual  names.  Such  a  method  of  execution,  especially  as  re- 
gards real  property,  is  usual  and  proper,  if  not  necessary.  Now  suppose 
that  Barna  McKinne  had  remained  a  member  of  the  firm  ;  had  been 
sued  on  bridge  bills,  or  other  partnership  debts,  and  compelled  to  pay 
them,  is  it  to  be  supposed  that  he  would  be  permitted  to  invalidate  his 
own  deed  for  the  purpose  of  reimbursint  himself?  So  if  Shultz  had 
not  gone  out  of  the  firm,  but  had  joined  in  the  execution  of  the  mort- 
gage, and  afterwards  paid  partnership  d-  bts,  as  he  has  done,  he  would 
stand  on  the  same  footing  But  I  think  this  is  his  actual  predicament. 
By  resuming  his  place  in  the  fi^m,  and  accepting  a  re-conveyance,  he 
has  put  himself,  to  all  intents  and  purposes,  in  ihe  place  of  Barna  Mc- 
Kiime,  and  must  be  estopped  by  whatever  would  estop  McKinne  He 
can  only  claim  through  him.  He  does  not  properly  come  as  a  part- 
nership creditor,  or  the  assignee  of  such  creditor,  to  have  a  distribution 
of  partnership  assets,  but  as  a  partner  who  has  joined  in  the  alienation 
of  partnership  property,  and  then  been  compelled  to  pay  partnership 
debts  out  of  his  own  property.  He  was  liable  for  the  payment  of  those 
debts  This  view  applies  equally  to  any  <;laim,  legal  or  equitable,  in 
the  bridge  itself,  or  the  proceeds  of  its  sale. 

With  respect  to  those  proceeds,  there  are  other  grounds  on  which 
the  claim  must  be  held  untenable,  and  among  these  is  the  objection  to 
the  jurisdiction  of  this  Court,  tak  *n  by  the  Bank  of  the  State  of  Georgia. 
Having  no  interest,  legal  or  equitable,  in  the  bridge  itself,  they  have  no 
property  within  the  Slate.     In  the  case  of  Bowden  ^  Schatzd,  Bail. 
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Eq.  360, it  was  determined  that  the  resident  of  another  State,  having  pro- 
perty within  this  State,  might  be  made  a  party  in  Court  tinder  our  Act  of 
the  Legislature,  though  there  were  not  any  party  within  the  State  having 
possession  or  control  of  the  property.  But  it  has  never  occurred  to 
any  one  to  go  further  and  say,  that  a  party  neither  found  or  domiciled 
within  the  State,  nor  having  property  within  it,  might  be  made  amena- 
ble to  our  jurisdiction.  It  was  urged  in  argument,  that  by  answering 
to  the  bill,  the  defendants  have  sabmitted  to  the  jurisdiction,  and  most 
abide  the  decree  on  the  merits.  But  it  is  a  perfectly  familiar  practice, 
that  a  defendant  may  take  advantage  of  that  which  would  be  properly 
the  subject  of  a  plea^  by  way  of  pleading  in  his  answer.  This  the 
Bank  has  dona  When  it  is  said  that  the  answer  overrules  a  plea  or 
demurrer,  it  is  meant  that  the  defendant  must  answer  fully.  The  ob- 
iect  of  a  formal  plea  is  to  excuse  the  defendant  from  answering.  He 
is  not  to  shield  himself  from  making  a  full  answer,  on  the  ground  of 
the  excuse  which  he  has  offered  in  the  answer  itself.  These  defendants 
might  properly  answer  for  the  purpose  of  showing  the  fact,  that  they 
bad  no  property  within  the  State,  and  were  therefore  not  amenable  to 
the  jurisdiction.  They  might  also  properly  answer,  for  the  purpose 
of  defending  the  title  of  their  vendees.  But  is  it  not  perfectly  appa- 
rent, that  any  decree  which  I  could  make  with  respect  to  this  iund 
would  be  perfectly  nugatory?  If  I  should  decree  the  payment  of  the 
money,  what  process  could  the  complainant  have  for  enforcing  the  de- 
cree) If  I  should  order  them  to  account,  how  could  the  Court  enforce 
that  order?  If  it  were  sought  to  enforce  such  a  decree  in  the  Courts 
of  Georgia,  is  it  probable  that  those  Courts  would  recognize  the  validi* 
ty  oi  it? 

On  the  ground  of  time  in  analogy  to  the  statute  of  limitations.  What- 
ever ground  there  may  have  been  lor  regarding  these  defendants  as  mort- 
gagees in  possession,  before  the  sale  of  1822,  and  ihe  fund  produced 
by  the  sale  as  in  custody  of  the  Federal  Court,  they  must  certainly  be 
regarded  as  claiming  the  fund  adversely  from  the  time  of  8hultz*s  re- 
lease of  1829,  or  at  all  events,  from  the  decree  of  the  Federal  Court 
This  decree,  in  effect,  awards  the  fund  to  them,  and  has  relation  back 
to  the  sale  of  1822.  But  from  the  time  of  the  decree  in  1830,  to  the 
filing  of  the  present  bill  in  1841,  more  than  ten  years  have  elapsed,  and 
if  it  were  necessary  that  the  assignees  of  Shultz  should  have  notice  of 
this  adverse  claim,  they  certainly  had  it  so  early  as  the  hearing  of  the 
eause  of  Stoney  and  Magrath  in  1832.  There  are  various  other  grounds 
which  might  be  considered,  leading  to  the  same  conclusion,  and  throw- 
ing insuperable  diificulties  in  the  way  of  the  complainant's  success,  but 
which  I  do  not  think  it  necessary  to  consider  at  length. 

It  does  not  appear  that  this  fund,  which  was  substituted  for  the  bridge, 
was  included  in  Shultz's  assignment  of  1828.  The  assignment  was  of 
his  interest  in  the  bridge  itself,  and  though  the  assignee  of  an  insolvent 
debtor  may  be  authorized,  under  the  law  of  this  State,  to  recover  any 
property  or  interest  which  the  insolvent  has  in  the  bands  of  any  person 
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in  the  State,  the  law  of  Sooth  Carolina  does  not  operate  within  the 
limits  of  (Georgia.  The  assignment  of  a  chose  in  acdon  in  another 
State,  can  only  be  made  effectual  as  the  personal  act  of  the  assignor. 
If  this  assignment  were  presented  to  a  Court  of  Georgia,  could  the 
assignment  of  Shultz,  of  his  interest  in  the  badge,  be  regarded  as  an 
assi^ment  of  money  in  the  vaults  of  the  Bank? 

There  was  evidence  of  a  previous  assignment  by  Shultz,  of  all  hia 
interest  in  the  bridge,  to  Gaston,  of  Savannah. 

I  could  make  no  decree  concerning  this  fund,  without  a  full  account 
of  all  the  transactions  of  the  Bridge  Company,  which  could  only  be 
done  by  having:  the  representative  of  Barna  McKinne  a  party,  as  well 
as  John  McKinne.  It  appears,  indeed,  that  both  these  were  largely 
indebted  to  the  concern.  It  appears  from  the  testimony  of  William  Y. 
Hansel,  the  former  cashier  of  the  Bridge  Bank,  that  these  parties  had 
withdrawn  very  large  sums  from  the  nrm,  for  the  use  of  themselves 
and  other  firms  of  which  they  were  members;  which,  according  to 
the  testimony  of  the  same  witness,  (and  I  can  have  no  doubt  of  the 
fact,)  occasioned  the  failure  of  the  Bridge  Company.  But  I  could  de- 
cide nothing  on  these  ^natters,  without  such  full  account  as  I  have 
suggested.  It  appears  that  Shultz,  at  the  time  he  left  the  Company, 
was  indebted  to  it  in  the  sum  of  $63,000,  for  which  credit  was  eivea 
him  on  the  books.  But  on  his  re-entering  the  firm,  I  suppose  his  tn^ 
debtedness  was  reinstated  for  this  amount.  He  is  prima  Jacie  liable 
to  the  creditors  of  the  Bridge  Company  ;  indeed,  be  coul<^  not  be  dis- 
charged from  his  liability  by  the  credit  given,  and  this  is  a  much  larger 
amount  than  the  debt  of  the  Company,  which  he  has  shown  himself  to 
have  paid. 

A  question  might  be  made  with  regard  to  the  original  invalidity  of 
the  mortgage  The  McKinnes  were  previously  indebted  to  the  Bank, 
in  the  sum  of  840,000;  they  borrowed  $50,000  at  the  time,  which  was 
represented  to  the  Bank  to  be  for  the  use  of  the  Bridge  Company,  and 
I  think  must  be  regardcMJ  as  the  debt  of  the  Company.  Separate  pro** 
perty,  of  John  McKinne  as  well  as  the  bridge,  was  included  in  the 
mortgage.  It  was  stipulated,  that  upon  the  payment  of  $40,000,  the 
the  property  of  McKinne  should  be  released,  and  upon  the  payment 
of  the  remaining  $50,000  the  bridge  should  be  released.  Now,  what- 
ever may  be  the  general  rule,  with  respect  to  a  deed  which  is  void  i* 
part,  being  void  in  the  whole,  it  might  well  be  questioned  whether  we 
should  not  regard  these  stipulations  as  creating  separate  mortgages  for 
distinct  debts,  though  included  in  the  same  instrument 

If,  as  I  have  supposed,  the  $50,000  were  the  debt  of  the  Company, 
the  defendant,  Shultz,  is  liable  for  the  whole  of  it,  and  would  be  com- 
pelled to  bringit  into  account,  if  the  account  which  he  claims  should  be 
gone  into. 

But  it  is  unnecessary  to  pursue  these  topics.  The  case  has  been  an 
embarrassing  one,  from  the  great  mass  of  irrelevant  matters,  evidencei 
and  documents^  with  which  it  has  been  incumbered,  rather  than  from 
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any  intrinsic  difficulty  with  regard  to  the  merits.  T  hope  th«t  an  end 
will  now  be  put  to  thi^  long  protracted  litigation.  The  complainant  is 
naturally  disposed  to  think  that  he  must  have  suffered  injustice  from 
having  been  deprived  of  property  that  was  not  only  matter  of  interest, 
but  of  pride  and  feeling,  and  from  having  been  harrassed  nnd  pursued 
on  account  of  his  responsibilities  for  a  Company,  to  the  failure  of 
which  he,  as  I  am  fully  satisfied,  did  not  at  all  contribute  But  1  be- 
lieve he  is  inclined  to  shift  the  blame  from  those  to  whom  it  pn>perly 
belongs  on  account  of  some  recollection  of  early  kindness,  and  to  throw 
It  on  others  who  have  done  nothing  more  than  to  stand  upon  what 
they  fairly  regarded  as  their  jun  rights. 

It  is  ordered  and  decreed,  that  the  bill  be  dismissed. 

The  plaintiffs  appealed,  on  the  following  grounds  : 

1.  Because  the  interest  of  Henry  Shultz  in  the  Augusta  bridge  has 
Dever  be3n  legally  disposed  of,  and  is  now  subject,  in  the  hands  of  his 
assignee,  to  the  claim?*  of  his  creditors. 

2  Because  the  alleged  mortgage  of  the  bridge  from  John  and  Barna 
McKinne  to  the  Bank  of  the  State  of  Georgia,  was  null  and  void  un- 
der the  Act  of  the  State  of  Georgia,  referred  to  in  the  decree. 

3.  Because  the  bridge  was  the  partnership  property  of  the  Bridge 
Company,  and  the  mortgage  before  referred  to,  to  secure  the  individual 
def)t  of  John  and  Barna  McKinne,  being  void  it  yel  remains  partner- 
shif*  property,  and  liable  for  the  partnership  debts  ;  and  because  the 
creditors  of  Henry  Shultz  have  the  right  to  be  subrogated  to  the  equity 
of  the  partnership  creditors,  whose  debts  have  been  satisfied  by  the  indi- 
vi  lual  property  of  the  said  Henry  Shultz. 

4.  Because  the  alleged  decree  of  the  Circuit  Court  of  the  United 
States,  at  Savannah,  in  the  case  of  Christian  Breithaupf,  Henry  Shultz 
and  oth«'rs  vs.  The  Bank  of  the  Stale  of  Georgia,  is  of  no  vaidity,  so 
far  as  the  present  pluinliffs  are  concerneil,  the  same  having  been  ren- 
dered after  the  bill  had  been  dismissed,  and  after  the  int»  rest  of  Henry 
Shultz,  in  the  matters  in  controversy,  had  been  assigned  and  transferred 
to  his  creditors. 

5.  Because  the  Bank  of  the  State  of  Georgia,  and  the  other  defen- 
dants claim  ng  under  the  said  Bank,  can  derive  no  title  to  the  bridge 
under  the  proceedings  of  the  Superior  Court  of  Richmond  county, 
Georgia,  as  there  never  was  a  sale  of  the  bridge  under  order  of  that 
Court;  and  especially  is  this  so  in  reference  to  the  South  Carolina  end 
of  the  said  bridge 

6.  Because  the  defendants  bought  with  full  notice  of  the  claims  of 
the  present  plaintiffs 

7.  Because  the  Chancellor  ought  to  have  decreed  that  the  bridge 
should  be  surrendered  or  sold,  and  that  the  parties  account  for  the  in- 
come. 

8.  Because  the  bridge,  or  at  Icaat  one-half  of  it,  being  within  the 
jurisdiction  of  the  Court,  and  the  defendants  having  answered,  the 
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Court  possessed  ample  jurisdiction  of  the  cause,  both  with  respect  to 
•the  bridge  itself  and  the  proceeds.  ' 

9.  Because  the  Bank  of  the  State  of  Georgia,  in  any  view,  should 
be  required  to  account  for  the  proceeds  of  the  sale  of  the  bridge,  with 
interest 

10.  Because,  upon  the  pleadings  and  the  proof,  the  plaintiffs  were 
entitled  to  recover,  and  because  the  said  decree  is  contrary  to  law  and 
equity  and  the  evidence. 

Ter  Curiam.  The  Court  concurs  generally  in  the  views  of  the 
Chancellor,  and  the  decree  is  affirmed. 

Harper,  Johnson  and  Dunkin,  CC,  concurring. 
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Where  an  estate  is  sold  by  a  decree  in  equity,  it  is  sufficient  to  make  the  title 
good  against  all  contingent  remainders  and  interests,  if  the  person  who  haa  the 
first  estate  of  inheritance  is  a  party  before  the  Court ;  he  b«ng  regarded  as 
the  representatiye  of  all  those  contingent  interests  that  are  dependent  upon  idiI 
are  to  succeed  his  estate.  And  it  would  seem,  that,  in  a  case  where  there  vm 
no  Tested  estate  of  inheritance,  but  an  estate  for  life,  with  contingent  remain- 
ders and  executory  devises  to  persons  not  in  esse^  it  would  be  sufficient  if  the 
tenant  for  life  were  properly  a  party  before  the  Court  (Bofil  vs.  BoJU,  8  Rich. 
Eq.  1.) 

But  where  there  is  an  estate  for  life  with  a  vested  remainder  to  persona  m  me, 
who  are  within  the  jurisdiction  of  the  Court,  a  decree  for  a  sale  of  the  estate 
is  not  binding  upon  the  remainder-men,  and  does  not  divest  their  right  unless  they 
be  parties. 

In  cases  of  trust,  where  the  trustee  is  seised  of  the  legal  estate  in  fee  and  is  a 
party  before  the  Court,  there  is  a  greater  facility  in  giving  a  perfect  title  to  the 
the  purchaser,  although  all  the  parties  in  interest  are  not  before  the  Court,  in- 
asmuch as  the  decree  for  sale  operates  upon  the  fee  simple  in  the  trustee,  and 
passes  that  to  the  purchaser  discharged  of  the  equities  of  the  cestui  que  trutU. 

Where  the  Court  of  Equity,  in  the  exercise  of  its  jurisdiction,  decreed  the  sale  of 
an  estate,  and  the  title  proved  defective  because  some  of  the  persons  who  were 
tenants  were  not  parties  to  the  proceeding ;  and  the  purchaser  supposing  that 
he  had  bought  the  entire  estate  greatly  improved  the  value  of  some  portions  of 
the  estate  (water  lots,)  it  was  ordered,  that  the  partition  should  be  so  made  as 
to  give  to  the  purchaser  the  part  of  the  estate  so  improved,  without  accounting 
for  the  improvements,  the  improved  parts  not  being  greater  than  his  rightfol 
share  when  he  bought,  and  it  being  shown  to  the  Court  that  such  partition  conld 
be  made  without  iigury  to  the  other  parties  in  interest  (a) 

(a)  Note  by  his  Honor.  The  question,  whether  compensation  is  to  be  allowed 
to  a  tenant  in  common,  who  has  made  improvements  upon  the  common  estate,  as 
against  his  co-tenants,  has  been  attended  with,  much  cUfficulty.  Not  to  allow  it, 
where  the  improvements  are  valuable,  in  many  cases  is  highly  inequitable ;  yet 
no  safe  rule  of  universal  application  can  be  laid  down  upon  the  subject  For  in 
some  cases,  though  the  improvements  may  add  to  the  permanent  value  of  the  es- 
tate, it  might  be  undesirable,  inconvenient,  and  even  ruinous,  for  the  co-tenant, 
who  has  not  concurred  in  the  improvements,  to  meet  his  share  of  the  expense. 

That  compensation  for  such  improvements  in  ordinary  cases,  will  not  be  allow- 
ed, may  be  regarded  as  the  settled  law  of  South  Carolina.  Thompson  vs.  BostiAt 
McM.  Eq.  76;  Thurston  vs.  Dickenson,  2  Rich.  Eq.  817. 

But  the  obvious  hardship  of  depriving  the  tenant,  who  has  made  the  improve- 
ments, of  any  benefit  fh>m  his  expenditures,  and  of  throwing  the  value  of  the 
improvements  into  the  common  estate  for  partition,  will  induce  the  Court  so  to 
modify  its  decree  as  to  let  the  improving  tenant  have  the  benefit  of  his  improve- 
ments, wherever  it  can  be  done  without  iigury  to  his  co-tenant  The  high  equi^ 
to  be  allowed  compensation  for  permanent  and  valuable  improvements  should  pre- 
vail, wherever  it  can  be  done  consistently  with  the  rights  of  the  other  parties. 

**  In  suits  in  equity  for  partition, "  says  Judge  Story,  (1  Story  Eq.  {  666,) 
**  various  other  equitable  rights,  claims  and  ad|justments  will  be  made,  whkh  are 
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Before  Dargan,  Ch.  at  CJiarteston,  February,  1850. 

Christopher  Williman,  by  his  will,  dated  December  26,  1813, 
inter  alia,  devised  and  bequeathed  as  fdlows  : 

**  I  give,  devise,  and  bequeath  unto  Mary  Peters,  Gilbert  Da- 
vidson and  Margaret  Bethune,  and  to  their  heirs  and  assigns 
forever,  all  those  two  houses  and  lots,  situate  on  the  east  side  of 
Meeting  street,  which  I  lately  bought  from  Mrs.  Gregorie ;  also 
all  that  wharf,  situate  on  South  Bay,  and  the  land  attached  to 
the  same ;  also  my  lands  at  the  head  of  Tradd  street ;  also  all 
that  piece  or  lot  of  land,  known  in  the  plan  of  the  Grove  Tract 
as  No.  2,  containing  about  twenty  acres  of  high  land  and  about 
the  same  quantity  of  marsh  ;  also  all  those  two  plantations  on 
Combahee,  known  by  the  names  of  Boston  Bottom  and  Walnut 
Hill ;  also  one  moiety  or  half  of  all  those  two  islands,  situate  be- 
tween the  Combahee  and  Bull  rivers,  both  known  by  the  name  of 
Williman  Islands,  and  one  undivided  moiety  of  thirteen  hundred 
acres  of  marsh  land  adjoining  them ;  also  sixty  negroes,  &c.,  &c. 
In  trust  for  the  sole  use,  behoof  and  benefit  of  my  daughter, 
Eliza  Davidson,  the  wife  of  Gilbert  Davidson,  for  and  during  the 
term  of  her  natural  life,  and  from  and  immediately  after  the  death 

beyond  the  reach  of  Courts  of  Law.  Thus,  if  improvements  have  been  made  by 
one  tenant  in  common,  a  suitable  compensation  will  be  made  him  upon  the  parti- 
tion ;  or  the  property  on  which  the  improvements  have  been  made  aengned  to  him." 
The  same  author,  (1  Vol.  §  655,)  says ;  "where  one  tenant  in  common  supposing 
himself  to  be  legally  entitled  to  the  whole  premises,  has  erected  valuable  build- 
ings thereon,  he  wiU  be  entitled  to  an  equitable  partition  of  the  premises,  so  as  to 
give  him  the  benefit  of  his  improvements."  Town  vs.  Needham,  8  Paige,  546,  556. 

*'  Courts  of  £quity  will  not  only  take  care,  that  the  parties  have  an  equal  share, 
but  they  wiU  assign  to  the  parties  respectively  such  parts  of  the  estate  as  would 
best  a<:commodate  them,  and  be  of  most  value  to  them  with  reference  to  their  re- 
spective situations  in  relation  to  the  property  before  partition."  1  Story  £q.  { 
655. 

The  disposition  of  the  Court  is  always  to  give  the  tenant  making  the  improve- 
ments the  benefit  thereof,  as  far  as  is  consistent  with  the  equity  of  his  co-tenants. 
In  Hancock  vs.  />ay,  McM.  Eq.  298,  it  was  held,  that  the  occupying  tenant  of  a 
tenancy  in  common  is  not  bound  to  account  for  the  rent  of  land  rendered  produc- 
tive by  his  own  labor.  This  case  was  decided  on  the  authority  of  the  preceding 
cases  of  Thompson  vs.  Boefick,  and  Kerr  vs.  Robertson^  McM.  Eq.  475.  In  the 
case  last  mentioned,  it  was  held,  that  one  tenant  in  common  was  not  bound  to  pay 
rent  for  land  that  he  had  himself  cleared  and  reduced  to  a  state  of  cultivation. 
See  Lyles  vs.  Lyles,  1  Hill,  Ch.  86  and  Volentme  vs.  Johnson,  lb.  49. 
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of  my  said  daughter,  in  trust  for  the  sole  use,  benefit  and  behoof 
of  the  said  Gilbert  Davidson,  should  he  survive  my  said  daughter, 
for  and  during  the  term  of  his  natural  life,  and  from  mid  imme- 
diately after  the  death  of  the  survivor  of  them,  then  in  trust  for 
the  sole  use,  benefit  and  behoof  of  such  of  my  children  and 
grand-children,  as  the  said  Eliza  Davidson  shall,  by  her  last  will 
and  testament,  or  by  any  deed  under  hand  and  seal  executed  in 
the  presence  of  three  or  more  credible  witnesses,  direct,  limit 
and  appoint,  and  in  default  of  such  direction,  limitation  and  ap- 
pointment, then  in  trust  for  the  sole  use,  benefit  and  behoof  of 
my  right  heir  at  law." 

Dargan,  Ch.  The  very  full  and  elaborately  prepared  state- 
ment of  the  facts,  which  has  been  furnished,  and  which  I  adopt, 
renders  it  entirely  superfluous  for  me  to  preface  my  decree  with 
the  usual  preliminary  narrative.  I,  therefore,  proceed  at  once 
to  the  consideration  of  the  questions  that  are  made  in  the  plead- 
ings, and  that  have  been  discussed  in  the  argument. 

The  great  question  of  the  case,  and  an  interesting  and  impor- 
tant one  it  is  in  any  point  of  view,  is  whether  the  sale  made  under 
the  decree  of  this  Court,  in  the  suit  of  Eliza  Davidson  vs.  Mary 
Peters  and  others,  is  valid  against  the  remainder-men,  who  are  the 
complainants  in  this  bill,  and  are  seeking  to  have  that  sale  vacated 
so  far  as  it  afiects  their  rights.  In  the  threshhold,  as  it  were,  an 
important  preliminary  problem  presents  itself,  which  it  is  neces- 
sary to  solve.     In  my  judgment,  much  depends  upon  the  solution 


Thus,  it  seems  to  be  clearly  settled,  that  the  tenant  in  possession,  who  has  made 
improvements,  i^  entitled  to  the  whole  of  the  profits  resulting  from  such  improvt- 
menUt  during  the  continuance  of  the  tenancy  in  common.  And  it  would  seem  to 
be  equally  dear,  that  where  the  tenant  who  has  made  improyements,  has  not  im- 
proved more  than  his  share,  and  that  share  with  the  improvements  can  be  set 
apart  to  him  in  the  partition  without  injury  to  the  rights  of  his  co-tenants,  con- 
sidered in  reference  to  the  state  of  the  property  as  it  originally  stood,  or  as  it 
would  have  stood,  had  no  such  improvements  been  made,  the  partition  ought  so  to 
be  made,  as  to  give  the  tenant,  who  has  spent  his  money,  that  part  of  the  estate 
in  which  the  expenditures  have  been  made. 

In  the  case  to  which  these  remarks  are  attached  as  a  note,  the  occupying  tenant 
had  the  additional  equity  of  having  purchased  bona  fide,  for  a  valuable  considera- 
tion, the  fee,  and  was  ignorant,  when  making  the  improvements,  of  any  outstttMi- 
ing  claim  of  the  plaint&s  against  him  for  a  partition. 
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of  this  question ;  which  arises  upon  the  construction  of  Christo- 
pher Williman's  will.  Does  the  devise  to  Eliza  Davidson  create 
a  trust  estate  ?  Does  the  statute  of  uses  execute  the  trust,  and 
transfer  the  legal  title  to  Eliza  Davidson  as  to  the  life  estate,  on 
the  death  of  the  testator  ?  And  again,  does  the  statute  of  uses 
execute  the  use  as  to  the  remainder-men,  and  transfer  the  legal 
estate  in  the  remainder  to  them,  before  the  termination  of  Uie 
precedent  life  estate  ? 

If  Eliza  Davidson  had  been  a  feme  soky  there  would  have  been 
specious  reasons  for  the  opinion,  that  the  statute  would  have  exe- 
cuted the  uses  on  the  death  of  the  testator,  and  that  she  would 
forthwith  have  been  invested  with  the  legal  title,  discharged  of 
the  trust.  But  she  was  at  that  time  the  wife  of  Gilbert  Davidson. 
And  the  form  and  language  of  the  devise  is  peculiarly  adapted 
for  the  creation  of  a  separate  estate  in  trust  for  the  benefit  of  a 
married  woman ;  and  one,  which  the  potential  magic  of  the  statute 
would  fail  to  destroy.  The  estate  is  given  to  trustees,  to  whom 
the  legal  estate  passes  in  the  first  instance.  If  it  be  such  a  trust 
estate  as  the  statute  would  execute,  it  passes  through  and  out  of 
the  trustees,  eo  instantt,  and  vests  in  the  cestui  que  trusts.  But 
if  there  be  any  thing  for  the  trustees  to  do ;  if  there  be  a  duty 
imposed  upon  them  in  connexion  with  the  trust,  for  the  perform- 
ance of  which  it  is  necessary  that  the  trustees  should  remain  seized 
of  the  legal  estate,  the  statute  then  does  not  execute  the  use ;  but 
the  legal  estate  abides  with  them  until  the  executory  trusts  are 
performed.  After  the  execution  of  the  trusts,  the  title  passes 
away  from  them,  silently,  and  by  operation  of  law.  A  trust  to 
preserve  the  separate  estate  of  a  married  woman,  is  of  that  class 
of  trusts,  which  the  statute  of  uses  does  not  execute.  The  words 
of  this  devise,  ("in  trust  for  the  sole  use,  benefit  and  behoof," 
&c.)  are  technically  expressive,  (if  any  words  in  relation  to  such  a 
devise  can  be  considered  as  technical,)  of  an  intention  to  create  a 
separate  estate  in  Eliza  Davidson. 

It  has  been  urged  with  much  ingenuity  and  force,  that  notwith- 
standing the  expressive  form  of  the  language,  it  is  yet  still  a 
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question  of  intention,  whether  the  testator  really  did  mean  to 
create  a  separate  eatate  in  Eliza  Davidson.  After  the  death  of 
his  daughter,  Eliza  Davidson,  he  gave  the  estate  ^^  in  trust /<:>rt^ 
$ole  tiscy  benefit  and  behoof  of  Gilbert  Davidson,  should  he  sur- 
vive," &c.  On  the  death  of  the  survivor,  the  estate  was  to  be 
held  in  "trust  for  the  sole  use,  benefit  and  behoof  of  such  of  my 
children  or  grand-children,  as  the  said  Eliza  Davidson  shall  by 
her  last  will  and  testament,  or  by  any  deed  under  her  hand  and 
seal,  executed  in  the  presence  of  three  or  more  credible  witnesses, 
limit,  direct  and  appoint,  and  in  default  of  such  direction,  limita- 
tion and  appointment,  then  in  trust  for  the  sole  use,  benefit  and 
behoof  of  my  right  heir."  It  is  contended,  that  the  testator 
could  not  have  intended  to  create  separate  estates  in  all  these  re- 
mainders, and  as  he  used  precisely  the  same  form  of  language  in 
reference  to  them,  that  he  did  in  the  devise  to  Eliza  Davidson,  he 
could  not  have  intended  to  create  a  separate  estate  in  her.  The 
argument  is  ingenious,  but  its  fallacy  consists  in  assuming,  that 
the  testator  did  not  intend  what  he  has  expressed.  He  may 
have  been  ignorant  that  the  law  does  not  permit  indefeasible  es- 
tates to  be  enjoyed  by  persons  who  are  capable  of  acting  sui  juris. 
He  may  have  supposed,  that  among  his  children  and  grand-chil- 
dren, or  among  his  heirs  at  law,  there  would  be  females  SLudfeme 
covertSy  who  would  be  protected  in  the  enjoyment  of  a  separate 
estate ;  and  in  reference  to  the  estate  which  he  gave  to  Gilbert 
Davidson,  as  well  as  that  which  he  gave  to  his  children,  &c.  he 
may  have  intended  to  make  it  inalienable,  and  not  subject  to 
debts.  He  may  have  been  ignorant  of  his  want  of  power  to 
stamp  such  attributes  upon  an  estate.  He  could  not  have  used 
the  word  "  sole'*  as  the  synonym  of  "  several,"  for  two  of  the 
contingent  interests  were  given  to  a  class.  His  meaning  in  these 
subsequent  dispositions  of  the  estate  may  be  ambiguous ;  but  so 
appropriate  is  the  language  of  the  will  to  the  creation  of  a  separ- 
ate estate  in  Mrs.  Davidson,  that  its  construction  ought  not  to  be 
affected,  by  the  uncertainty  of  his  meaning,  when  he  employs  the 
same  forms  of  expression  in  other  and  subsequent  parts  of  his 
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will.  He  seems  to  have  intended  to  sow  separate  estates  broad 
cast  through  hb  will ;  and  if  some  of  them  have  fallen  upon  sto- 
nej  ground,  and  have  proved  ineffectual,  and  his  language  in  re- 
lation to  them  becomes  ambiguous  or  unmeaning,  it  will  not  pre- 
vent the  separate  estate  in  favor  of  Eliza  Davidson  from  taking 
effect,  where  not  only  is  the  language  appropriate,  but  the  sex, 
relations  and  circumstances  of  the  devisee  are  propitious  to  the 
creation  and  existence  of  such  an  estate.  The  will  then  created 
a  trust  estate  for  the  sole  use  of  Eliza  Davidson  for  her  life,  &c., 
which  the  statute  of  uses  did  not  execute. 

The  legal  estate  devised  to  the  trustees  was  in  fee.  The  use 
was  limited  to  Eliza  Davidson  for  life,  remainder  to  her  husband, 
Gilbert  Davidson,  if  he  was  the  survivor,  for  life,  remainder  to 
such  of  the  children  or  grand-children  of  the  testator  as  Eliza 
Davidson  should  by  will  appoint,  and  in  default  of  such  appoint- 
ment, remainder  to  the  testator's  right  heirs.  If  the  estate  had 
been  given  in  trust,  for  the  sole  use  of  Eliza  Davidson  for  life,  and  at 
her  death  to  the  use  of,  or  in  trust  for  some  ascertained  individual,  and 
on  an  event  that  was  certain,  it  would  certainly  be  a  vested  remain- 
der. BvZ  for  the  interposition  of  the  power  of  appointment,  there 
could  have  been  no  doubt  that  the  remainder  to  the  right  heirs  of 
the  testator  was  vested,  and  not  contingent.  Then,  the  order  of  suc- 
cession in  the  enjoyment  of  the  estate,  prescribed  by  the  will, 
would  have  been  thus :  U>  Eliza  Davidson  for  life ;  remainder  at 
her  death  to  Gilbert  Davidson,  if  he  was  then  living  ;  at  his  death, 
or  at  her  death,  if  she  was  the  survivor,  remainder  to  the  right 
heirs  of  the  testator.  It  may  be  doubtful  whether  this  last  is  not 
a  reversion  instead  of  a  remainder.  If,  by  the  words  his  "  right 
heir,*'  he  means  statutory  heirs,  (as  I  think  he  does,)  it  would  be 
a  devise  of  this  residuum  of  the  estate  to  the  same  persons  who 
would  be  entitled  to  it  by  law,  in  case  of  intestacy.  The  rule  is, 
that  if  a  testator  devises  his  lands  to  his  heirs  at  law,  without  any 
restriction  or  modification  as  to  the  enjoyment  or  possession,  they 
will  take  by  descent  rather  than  by  the  devise.  But  it  will  bo 
found  immaterial  in  the  result  of  this  case,  whether  the  limitation 
81 
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to  the  right  heirs  of  the  testator  will  operate  as  a  reversion  or  re- 
mainder.    I  will,  for  the  present,  speak  of  it  as  a  remain<ier. 

Considering  it  as  a  remainder,  it  is  valid ;  for  it  was  made  to 
depend  upon  an  event  that  must  happen  within  the  period  pre- 
scribed against  remoteness.  If  the  interposition  of  the  power 
did  not  prevent  its  vesting,  then  it  was  also  a  vested  remainder; 
for  it  was  upon  an  event  certain,  (the  death  of  the  srarivor  of 
Eliza  and  Gilbert  Dwddson,)  and  to  persons  m  e9se — ^the  right 
heirs  of  the  testator,  wno  existed  at  his  death  as  a  class. 

Regarding  the  estate  given  to  the  right  heirs  as  a  remainder,  I 
am  of  the  opinion  that  it  was  vested  and  not  contingent,  notwith- 
standing the  power  to  Eliza  Davidson  to  appoint  among  the  tes- 
tator's children  or  grand-children.  The  fee  vested  directly  in 
the  right  heirs,  subject  to  be  divested  by  the  exercise  of  the  pow» 
of  appointment.  This  is  an  abstruse  branch  of  the  law  of  real 
estate.  Some  of  the  rules  are  exceedingly  artificial  and  finely 
spun,  and  some  very  subtle  distinctions  have  prevailed  on  tie 
subject.  A  question  like  this  must  depend  mainly  upon  liie  »«- 
thorities.  On  a  reference  to  these,  it  will  be  found  that  there  is 
some  conflict ;  or  rather,  that  there  has  been  a  change  in  the 
course  of  the  English  decisions.  According  to  the  second  reso- 
lution in  L(me%*  case,  (10  Rep.  78,)  where  the  donor  by  an  in- 
denture limited  to  himself  an  estate  for  life,  with  the  power  to 
lease,  &c.,  and  to  the  use  of  any  persons  to  whom  he  should  de- 
vise any  of  the  estate,  with  a  remainder  over  in  tafl,  Jtc,  this, 
and  all  the  subsequent  remainders  were  held  to  be  contingent,  and 
not  to  be  executed  till  the  death  of  the  donor. 

In  Wdlpole  vs.  Lord  Conway^  cited  in  the  argument  of  Doe  vs. 
Martm^  (4  Term.  Rep.  57,)  from  Bamardiston's  Rep.  in  Ch.  15S, 
(and  commented  on  by  the  Chief  Justice,)  money  was  directed  to 
be  laid  out  in  lands,  to  be  settled  to  the  use  of  Lord  Conway 
for  life,  remainder  to  his  intended  wife  for  life,  remainder  in  trust 
for  such  child  or  children,  and  for  such  estates  absolutely  or  con- 
ditionally, and  in  such  proportions  as  Francis  Lord  Conway  should 
appoint,  and  in  default  of  such  appointment,  to  the  use  of  all  and 
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every  the  daughters,  younger  sons,  and  the  heirs  of  their  bodies, 
&c.  One  of  the  questions  which  arose  was  whether  a  son  of  one 
of  the  daughters,  who  was  dead,  was  entitled  to  his  mother's 
share.  And  that  depended  on  the  question  whether  the  remain- 
ders to  the  daughters  were  contingent,  or  vested  and  liable  to  be 
divested  by  the  appointment.  Lord  Hardwicke  held  the  remain- 
ders to  be  contingent.  He  said  that  "  Lord  Conway  had  a  power 
during  all  his  life  time  to  limit  the  estate  among  his  daughters 
and  youngedLSons  in  such  manner  as  he  thought  proper,  and  there- 
fore during  all  that  time  the  remainder  over  to  those  children,  in 
default  of  such  appointment,  must  have  been  contingent.*' 

But  in  Ounningham  vs.  Moody ^  1  Yes.  Sen.  174,  Lord  Hard- 
wicke held  a  different  opinion.  The  analogy  of  that  case  to  the 
one  I  am  now  considering,  is  very  strong.  There  money  having 
been  agreed,  on  a  marriage  contract,  to  be  laid  out  in  the  purchase 
of  lands  to  tlie  use  of  the  husband  and  wife  for  life,  remainder  to 
the  children  in  such  proportions  as  the  parents  should  appoint, 
and  in  ilefault  of  such  appointment,  to  all  the  children  equally, 
as  tenants  in  common  and  not  as  joint  tenants ;  the  Lord  Chan- 
eeUor  decided  that  the  remainders  were  vested.  Afler  saying  • 
that  the  fee  was  not  in  abeyance,  he  observed :  '^  Nor  does  the 
power  of  appointment  make  any  alteration  therein ;  for  the  only 
effect  thereof  is  that  the  fee  which  was  vested,  was  thereby  sub- 
ject to  be  divested  if  the  whole  were  appointed."  This  case  was 
adjudged  by  Lord  Hardwicke  upon  great  consideration.  And 
Lord  Kenyon  observed  in  Doe  vs.  Martin^  that  the  opinion  of  his 
Lordship  '^  was  peculiarly  deserving  of  attention,  because  when 
the  latter  case  was  discussed,  the  former  one  of  Walpole  vs. 
Conway^  where  he  had  intimated  a  different  opinion,  was  strongly 
pressed  upon  him ;  because,  too,  he  decided  the  last  case  at  a 
time  when  he  had  the  assistance  of  some  of  the  most  eminent 
lawyers  who  ever  attended  the  bar  of  that  Court." 

Doe  vs.  Martin^  4  %  R.  38,  also  furnishes  a  striking  parallel. 
There,  on  a  marriage  settlement,  It^ds  were  conveyed  in  trust  to 
the  use  of  the  wife  for  life,  remainder  to  the  use  of  the  husband 
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for  life,  remainder  to  the  use  of  all  and  every  the  children  of  the 
marriage,  or  such  of  them,  and  for  such  estates,  as  the  husband 
and  wife  should  appoint,  and  for  the  want  of  such  appointment, 
to  the  use  of  all  and  every  the  child  or  children  equally,  if  more 
than  one,  as  tenants  in  common,  and  if  only  one,  then  to  such 
only  child,  his  or  her  heirs  and  assigns  forever ;  remainder  over. 
The  deed  of  marriage  settlement  also  contained  a  power  author- 
izing the  settlors  to  revoke  the  uses,  and  to  sell  and  convey  the 
lands,  &c.  The  Chief  Justice,  after  an  elaborate  ^rgument,  in 
which  the  whole  of  the  previous  decisions  passed  under  review, 
following  the  decision  in  Cunningham  vs.  Moody^  held,  that  the 
remainders  to  the  children  were  vested  remainders  in  each  child 
when  he  or  she  was  born,  subject,  however,  to  be  divested  by  the 
parents  exercising  the  power  of  appointment.  Maundrell  vs. 
MaundreUy  7  Ves.  567  ;  Smith  vs.  Lord  Camelford^  2  Ves.  jun, 
698 ;  Feame  Con.  Rem.  226,  233 ;  Sug.  Pow.  ch.  2,  4 ;  Lord 
Raymond,  2  vol.  1150 ;  Modoc  vs.  Jackson,  2  Bro.  C.  C.  588 ; 
10  Ves.  jun.  265.  The  conclusion  at  which  I  arrive  is,  that  if 
the  right  heirs  of  the  testator  were  entitled  to  take  bs  remainder- 
men, and  not  by  reversion,  the  remainder  was  vested,  subject  to 
have  been  divested  by  the  appointment ;  which,  however,  as  to 
the  property  in  question  was  not  executed. 

The  next  question  which  I  will  consider,  is  whether  the  statute 
of  uses  has  executed  the  uses  as  to  the  estate,  which  the  right 
heirs  of  the  testator  took  in  the  property  under  the  provisions  of 
the  wilL  My  conclusion  upon  the  question  last  considered  was 
but  a  step  to  my  conclusion  upon  this.  I  have  held,  that  if  they 
were  entitled  as  remainder-men,  the  remainder  was  vested  :  And 
my  opinion  further  is,  that  whether  they  take  by  way  of  vested 
remainder,  or  reversion,  the  statute  executes  the  uses  as  to  them, 
leaving  in  the  trustees  a  legal  estate  only  for  the  life  of  Elixa 
Davidson.  According  to  this  view,  on  the  death  of  the  testator, 
the  trustees  became  seized  permanently  of  the  legal  estate  for  the 
life  of  Mrs.  Davidson,  in  trust  for  her  sole  use.  The  statute 
forthwith  executed  the  uses  as  to  the  remainder-men  or  rever, 
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gioners,  (as  the  case  may  be,)  who  at  once  became  invested  with 
the  legal  estate  in  fee,  by  way  of  rested  remainder,  to  take  effect 
in  possession  on  the  death  of  Mrs.  Davidson. 

The  statute  of  uses  by  its  express  terms  embraces  estates  in 
remainder  and  reversion.  It  declares  "  that  in  every  such  case, 
all  and  every  such  person  or  persons,  &c.,  that  have  or  shall  have 
any  such  use,  confidence  or  trust  in  fee  simple,  fee  tail,  for  term 
of  life,  or  for  years,  or  otherwise,  or  any  use,  confidence  or  trust 
in  remainder  or  reverter,  shall  from  thenceforth  stand  and  be 
seized,  deemed  and  adjudged  in  lawful  seisin  estate  and  possession 
of,  and  in  the  same  houses,  castles,  manor  lands,  &c.,  remainders^ 
reversionSy''  &c.,  as  the  grantees  to  uses. 

"  There  are  three  circumstances  necessary  to  the  execution  of 
a  use  by  this  statute :  1st.  A  person  seized  to  the  use  of  some 
other  person ;  2d.  A  cestui  que  usey  in  esse ;  and  3d.  A  use  in 
esse  in  possession,  remainder  or  reversion.''  1  Cruise  Dig.  412, 
1  Rep.  126.  When  the  use  is  transformed  from  an  equitable  to  a 
legal  estate,  the  same  qualities,  conditions  and  limitations,  which 
were  applicable  to  it  as  a  use,  follow  it  in  its  new  condition  as  a 
legal  estate.  So  that  the  execution  of  the  uses  in  this  case,  in 
the  right  heirs  of  the  testator,  could  not  defeat  the  execution  of 
the  power  of  appointment,  if  Mrs.  Davidson  had  thought  proper 
to  exercise  it. 

I  have  already  shown  that  the  legal  estate  remained  in  the 
trustees  for  the  life  of  Mrs.  Davidson,  because  it  was  necessary 
(to  preserve  her  separate  estate)  that  they  should  be  seized  of  the 
legal  estate  for  her  life.  The  statute  will  not  permit  the  trustees 
to  take  a  larger  legal  estate  than  is  necessary  to  the  performance 
of  the  executory  trusts  imposed  upon  them  by  the  will.  If  a 
larger  estate  than  is  necessary  for  this  purpose  is  given  to  them, 
it  will  be  cut  down  by  the  statute,  and  shaped  to  meet  the  exigen- 
cies of  the  case.  In  Doe  vs.  Simpsony  5  East,  171,  Lord  Ellen- 
borough  said  "  that  where  the  purposes  of  a  trust  can  be  answer- 
ed by  a  less  estate  than  a  fee  simple,  a  greater  interest  than  is 
sufficient  to  answer  such  purpose  shall  not  pass  to  them  ;  but  that 
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the  Tises  in  remainder,  limited  on  such  lesser  estate  so  given  to 
them,  shall  be  executed  by  the  statute."  In  ihirtU  vs.  Price^  12 
Yes.  89,  an  estate  in  fee  to  the  trustees  was  cut  down  to  an  estate 
per  autre  vie,  on  the  ground  that  an  estate  of  that  duration  was 
sufficient  for  the  purposes  to  be  answered.  Shaplcmd  vs.  Smith, 
1  Bro.  C.  C.  75 ;  Goodtitte  vs.  Whithff,  1  Burr.  229 ;  Edwarck 
vs.  SymondB,  6  Taun.  213 ;  Doe  vs.  HickSy  7  T.  R.  483 ;  NmK 
vs.  Coatesy  8  Barn.  &  Adolph.  889. 

So  where  an  estate  in  fee  is  not  given  to  the  trustees,  and  such 
an  estate  is  necessary  to  the  execution  of  the  trusts,  their  estate 
will  be  enlarged  by  implication  to  the  extent  necessary.  In  short, 
it  is  an  established  rule  that  trustees  shall  hold  legal  estates  com- 
mensurate only  with  the  necessities  of  the  trusts.  If  the  estate 
given  to  them  is  deficient,  it  will  be  enlarged  by  implication.  If 
in  excess,  it  will  be  cut  down  by  the  operation  of  the  statute  of 
uses,  and  such  excess  will  pass  to  those  in  remainder. 

On  looking  into  the  will  of  this  testator,  I  can  discover  no 
duties  that  were  to  be  performed  by  the  trustees,  rendering  it  ne- 
cessary for  the  legal  estate  to  remain  in  them,  beyond  that  of 
preserving  the  separate  estate  of  Mrs.  Davidson.  It  was  cer- 
tainly not  necessary  as  to  the  remainder  to  Gilbert  Davidson,  nor 
as  to  the  remainder  or  reversion  to  the  right  heirs  of  the  testator. 
These  were  trusts  that  were  executed  by  the  statute,  leaving,  as  I 
have  before  said,  a  legal  estate  in  the  trustees  only  for  the  life  of 
Mrs.  Davidson. 

Such  being  the  stajto  of  the  title,  and  Eliza  Davidson,  the  wife 
of  Gilbert  Davidson,  being  entitled  to  an  equitable  and  separate 
estate  in  this  property  for  life,  and  her  trustees  being  seized  of  a 
legal  estate  commensurate  with  her  equitable  interest,  in  con- 
junction with  her  husband,  who  was  one  of  the  trustees,  on  the 
21st  day  of  November,  1817,  filed  her  bill  in  this  Court  against 
Mary  Peters  and  Margaret  Bethune,  the  other  trustees.  The  bill 
described  the  estate,  recited  the  devises  of  the  will  and  the  lim- 
itations, charged  that  the  estate  in  its  then  existing  form  was  un- 
productive, prayed  a  sale  of  a  portion  of  the  estate,  and  a  change 
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of  investment,  and  alleged  that  sncli  sale  and  change  of  invest* 
ment  wonld  be  conduoive  to  the  interests  of  those  entitled  in  re- 
mainder, as  well  as  of  the  life  tenant. 

On  the  same  day,  Mary  Peters  and  Margaret  Bethune  filed 
their  joint  answer,  in  which  Gilbert  Davidson,  although  a  com- 
plainant, joined,  and  affixed  his  signature  thereto.  They  admit 
the  title  as  stated  in  the  bill,  and  the  nnproductiveues3  of  the 
property.  They  also  state  their  belief,  that  if  it  was  sold  and  the 
proceeds  invested  in  other  property,  it  would  be  advantageous  to 
the  complainant,  and  not  injurious  to  those  interested  in  the  es- 
tate of  Ch.  Williman.  And  they  gave  their  assent  to  the  sale. 
The  case  was  referred  to  the  commissioner,  (Th.  Himt,)  who,  on 
the  22d  November,  1817,  filed  his  report,  recommending  the  sale 
prayed  for  in  the  bill,  and  stating  it  as  his  opinion  that  the  sale 
would  be  for  the  benefit  of  the  complainants,  and  of  those  inter- 
ested in  the  reversion,  or  remainder  of  the  estate  of  Ch.  Willi- 
man. On  the  same  day  there  was  a  decretal  order  confirming 
the  report,  and  directing  a  sale  by  the  commissioner  on  such 
terms,  and  at  such  time  or  times,  at  public  or  private  sale,  as  he, 
by  and  with  the  advice  and  consent  of  the  trustees  of  the  com- 
plainant, may  think  most  proper  and  advantageous  to  the  trust 
estate.  In  pursuance  of  this  order  the  property  was  sold,  and 
oonveyed  by  the  commissioner,  and  this  property  so  sold  and  con- 
veyed, is  the  subject  of  controversy  in  this  suit.  The  title  of  all 
the  defendants  has  been  thence  derived.  On  the  17th  November, 
1820,  the  commissioner  made  a  report  of  sales,  which  was  on  the 
same  day  confirmed.  And  again  on  the  19th  February,  1821,  he 
made  a  report  of  sales,  which  was  also  confirmed.  The  last  re- 
port was  a  repetition  in  part  of  the  first. 

The  defendants  also  introduced  in  evidence  another  bill  in 
equity,  and  the  proceedings  under  it ;  in  which  Eliza  Davidson 
was  the  complainant.  In  her  first  bill,  she  had  stated  that  her 
trustees  had  purchased  for  her  from  Henry  Middleton  and  Henry 
Middleton  Rutledge,  a  tract  of  land  called  Jenny's  plantation, 
for  the  sum  of  $8,000,  and  that  they  had  given  their  own  bond 
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for  the  purchase  money,  and  a  mortgage  of  the  premises.  One 
of  the  objects  of  the  bill  was  to  obtain  the  funds  to  pay  for  the 
Jenny  plantation,  and  to  confirm  the  purchase  thereof  for  the  trust 
estate,  and  to  invest  the  surplus  in  more  productive  property. 
The  bill  so  prayed,  and  the  order  of  the  Court  was  in  conformity 
with  the  prayer  of  the  bill.  The  debt  contracted  for  Jenny's 
plantation  was  soon  afterwards  paid,  it  is  presumed,  with  the  trust 
funds.  Jenny's  plantation  thus  became  substituted  property  of 
the  trust  estate. 

On  the  17th  November,  1823^  Eliza  Davidson  filed  her  bill  for 
the  sale  of  the  Jenny  plantation,  and  other  portions  of  the  trust 
estate,  not  embraced  in  the  former  order  of  sale,  on  the  alledged 
ground  that  the  property  was  unproductive.  And  she  prayed 
that  the  proceeds  of  the  sale  might  be  invested  in  public  or  pri- 
vate securities,  yielding  a  certain  income,  and  subject  to  the  tnrota 
of  the  will.  Her  husband,  Gilbert  Davidson,  was  then  dead.  She 
made  the  two  surviving  trustees,  Mary  Peters  and  Margaret 
Bethune,  defendants,  and  also  Maria  J.  Williman  and  Harriet  E. 
Williman,  daughters  of  the  complainant,  Ch.  Williman,  and  Eli- 
zabeth D.  Bethune,  daughter  of  the  trustee,  Margaret  Bethune. 
These  last  named  defendants  were  infants,  and  the  grand-daughters 
of  the  testator.  They  belonged  to  that  class  of  persons,  in  whose 
behalf  the  power  of  appointment  might  be  exercised,  and  this 
was  the  only  interest  they  had  in  the  estate.  Harriet  E.  Willi- 
man is  the  same  person  with  the  complainant,  Harriet  Ashby. 
On  the  18th  November,  1823,  by  an  order  of  the  Court,  Ch.  Wil- 
liman was  appointed  the  guardian  ad  litem  of  Maria  J.  and  Harriet 
E.  Williman,  and  Margaret  Bethune  was  appointed  the  guardian 
ad  litem  of  Elizabeth  D.  Bethune. 

On  the  19th  November,  1828,  the  trustees  answered,  admitting 
the  facts  stated  in  the  bill,  and  assenting  to  the  prayer  thereof. 
And  the  infants,  by  their  guardians  ad  litem,  answered,  admitting 
their  belief  of  the  facts,  and  submitting  their  rights  to  the  pro- 
tection of  the  Court.  The  answers  of  the  infants  were  informal, 
to  the  extent  of  wanting  the  signature  of  the  guardians.     There 
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was  a  reference  to  the  commissioner,  and*a  report  by  him,  recom- 
mending a  sale,  followed  by  a  decree  of  the  Court,  confirming 
the  report,  and  ordering  a  sale  of  the  property.  By  the  terms 
of  the  decree,  the  proceeds  were  to  be  paid  to  Mrs.  Davidson  and 
the  two  trustees,  to  be  by  them  invested  in  well  secured  and  pro- 
ductive private  or  public  securities,  subject  to  the  uses  and  trusts 
of  the  will.  By  virtue  of  this  decree,  the  property  was  sold.  But 
the  title  of  none  of  the  property  sold  under  these  last  proceed- 
ings is  brought  in  question  in  the  case  now  before  me.  The  last 
bill  contained  a  recital  of  the  proceedings  under  the  first,  and  the 
only  object  which  the  defendants  had  in  view,  in  the  introduction 
of  this  evidence,  was  to  bring  home  to  the  complainant  a  know- 
ledge of  the  former  proceedings,  and  of  the  sale ;  and  to  deduce 
therefrom,  and  from  his  acquiescence,  an  implied  sanction  and 
confirmation  of  the  same. 

Eliza  Davidson,  in  the  form  prescribed  by  the  will,  executed 
her  power  of  appointment  in  regard  to  various  portions  of  the 
estate.  The  power  was  properly  executed,  and  in  behalf  of  per- 
sons falling  within  the  class,  to  which  its  exercise  was  restricted. 
She  thus  gave  the  Meeting  street  lots  and  the  South  Bay  wharf 
to  Mrs.  Ashby,  and  the  Grove  plantation  to  Mrs.  Gracie.  Under 
the  power  given  to  her  in  the  codicil,  she  sold  and  conveyed  one- 
half  of  Williman's  islands  to  Nathaniel  Heyward.  The  title  to 
this  portion  of  the  estate  is  not  involved  in  the  issues  of  this  bill. 
The  lands  attached  to  South  Bay  wharf  sold  to  I.  E.  Holmes  and 
Wm.  Drayton,  the  lands  at  the  head  of  Tradd  street  sold  to  "W", 
A.  Holmes,  the  plantations  called  Boston  Bottom  and  Walnut 
Hills  sold  to  Wm.  Mason  Smith,  are  claimed  from  the  parties  de- 
fendant, in  possession  respectively  of  said  real  estate. 

The  testator  left  fivej  children,  who  were  his  heirs  at  law  at  his 
death,  namely :  Eliza  Davidson,  the  devisee  for  life  of  this  pro- 
perty, Mary  Peters  and  Margaret  Bethune,  the  trustees,  Harriet 
D.  Jough,  who  survived  her  husband  and  left  an  only  son  and 
heir,  Wm.  F.  D.  Jough,  who  is  made  a  defendant,  and  Ch.  WilU- 
man,  the  complainant.     The  latter  has  conveyed  all  his  right  and 
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title  to  a  qortion  of  th6  property  in  dispute  to  the  late  James 
Ashby,  whose  widow  and  administratrix,  Harriet  Ashby,  and  hia 
children,  are  joined  as  complainants  in  the  bilL  The  complain- 
ants  claim,  that  by  the  terms  dT  the  will,  they  are  entitled  to  the 
whole  of  the  property,  the  same  being  limited  in  default  of  the 
execution  of  the  power  ^^  to  the  right  heir'*  of  the  testator,  and 
failing  in  that  claim,  they  pray  a  partition,  and  to  be  put  in  pos- 
session of  one-fifth  part  of  the  estate,  as  representing  one  of  the 
five  heirs  of  the  testator. 

I  hare  thus  grouped  together  in  a  summary,  and  I  trust  sufit- 
dently  perspicuous  manner,  the  material  facts  bearing  upon  the 
question,  whether  the  complainants'  rights  have  been  affected  by 
the  sale  made  under  the  decree  of  the  Court,  in  the  proceedings 
which  I  have  described.  The  objection  to  the  validity  of  the  sale 
is  easily  stated  ;  it  is,  that  the  complainant,  Williman,  and  those 
claiming  under  him,  are  not  bound  by  the  decree,  because  he  was 
not  a  party  to  the  suit. 

My  judgment  upon  this  question  follows  inductively  from  my 
decision  upon  the  questions  previously  discussed.  Had  I  con- 
sidered that  the  trustees  were  seized  of  the  legal  estate  in  fee — 
that  the  statute  had  not  executed  the  uses  as  to  the  remainder- 
men, and  cut  down  the  legal  estate  given  by  the  will  to  the  trus- 
tees to  a  mere  estate  for  the  life  of  Eliza  Davidson,  the  decree 
would  have  been  for  the  defendants.  In  that  case  I  should  have 
considered  the  sale  valid,  and  to  have  carried  the  fee  to  the  pur- 
chasers. But  as  it  is,  I  think  the  sale  was  only  operative  to  the 
extent  of  conveying  the  life  estate  of  Mrs.  Davidson.  If  the 
trustees  had  been  seized  of  the  legal  estate  in  fee,  and  merely  on 
their  own  motion  had  sold  and  conveyed  the  same,  the  purchaser 
would  have  taken  the  fee.  If  the  purchaser  had  bought  without 
notice  of  the  equity,  he  would  have  taken  the  estate  discharged 
of  the  trust.  If  with  notice,  a  trust  would  be  implied  against 
him  in  favor  of  the  cestui  que  truits.  If  the  trustees  had  been 
seized  of  the  legal  estate  in  fee,  then  the  fee  would  have  been  in 
parties  before  the  Court,  and  the  decree  of  the  Court  could  have 
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operated  npon  that  estate.  For  certainly  the  decree  could  affect 
and  divest  all  the  right  and  interest  of  the  parties  to  the  suit. 
When,  in  the  case  supposed,  the  Court  orders  the  fee  to  he  sold 
and  conveyed  by  the  commissioner,  his  deed  carries  that  estate, 
and  all  the  interests  of  the  parties  to  the  suit,  precisely  as  if 
they  had  themselves  executed  the  conveyance.  The  purchasers 
would  take  the  legal  estate  in  fee,  discharged  from  the  trusts  or 
not,  according  to  the  equities.  And  I  think  the  equities  of  the 
purchaser,  in  the  case  supposed,  would  be  equal  to  those  of  the 
cestui  que  trusts^  and  that  his  legal  title  should  prevail. 

The  jurisdiction  of  this  Court  over  trusts  is  peculiar  and  un- 
limited. And  when  one  creates  a  trust  estate  by  deed  or  by  will, 
it  is  equivalent  to  committing  the  estate  to  the  charge,  and  placing 
it  under  the  administration  of  the  Court  of  Equity.  Such  is  the 
Jegal  effect.  The  power  of  the  Court  to  sell  trust  estates  is  not 
doubted.  And  when  such  an  estate  is  sold  under  its  decree,  the 
Court  is  one  of  the  contracting  parties ;  is  in  fact  the  vendor.  It 
assures  the  purchaser  of  its  power  to  sell,  and  to  make  good  titles. 
The  purchaser  thus  becomes  the  owner  of  the  fee,  bona  fide,  and 
for  valuable  consideration.  His  equity  is  high.  Would  it  not  h^ 
hard  to  affect  him  with  notice  of  equities,  and  to  charge  him  with 
trusts  which  the  Court  itself  has  overlooked  or  disregarded  ? 

When  the  Court  assumes  the  administration  and  orders  a  sale, 
it  is  its  duty  to  protect  the  rights  and  interests  of  all  parties  re- 
lated to  the  estate.  If  the  Court  omits  to  make  the  proper  ad- 
ministrative orders,  or  the  persons  to  whom  the  Court  commits 
the  management  or  possession  of  the  fiinds,  should  prove  unfaith- 
ful, and  the  fund  be  lost  or  wasted,  ought  that  to  affect  the  title 
of  the  purchaser  ?  I  think  not  ?  When  he  pays  his  money  into 
Court,  or  into  the  hands  of  its  confidential  agents,  that  should 
discharge  him.  If  the  Court  is  the  vendor,  he  is  not  bound  to 
look  to  the  application  of  the  purchase  money.  An  attempt  to 
do  so,  might  be  regarded  as  an  impertinence. 

I  will  not  pursue  the  discussion  on  this  point  farther,  for  as  to 
tlie  case  before  me  such  discussion  is  abstract  and  speculative 
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There  was  no  trust  beyond  the  life  estate  of  Eliza  Davidson. 
And  the  decree  of  the  Court  on  account  of  its  jurisdiction  over 
trusts,  could  not  operate  on  the  title  of  the  complainant,  which  waa 
a  vested  legal  title  in  remainder  or  reversion.  There  was  no  partj 
before  the  Court  representing  either  the  legal,  or  the  equitable  es- 
tate, beyond  the  life  estates  of  Gilbert  and  Eliza  Davidson.  The 
case  of  VarUew  vs.  Parvy  2  Rich.  Eq.  321,  was  not  a  case  of 
trust  estate.  And  there,  several  members  of  the  Court  of  Errors, 
expressed  the  opinion  that  the  sale  was  valid,  though  the  tenants 
for  life  alone  were  parties  to  the  suit.  In  that  case,  I  incline 
to  think  I  should  have  been  of  the  same  opinion.  That  case, 
however,  differs  from  this  in  several  important  particulars.  It 
was  a  case  of  partition,  and  the  right  of  ordering  a  sale  for  this 
purpose,  when  necessary,  or  deemed  necessary  by  the  Court,  is 
an  incident  to  the  jurisdiction  in  partition.  This  power  is  essen- 
tial to  theTull  and  perfect  exercise  of  this  branch  of  equity  juris- 
diction. In  this  respect  the  practice  of  our  Court  is  different  from 
that  of  the  English  Chancery. 

Another  essentially  different  feature  in  Vanlew  vs.  Parry  is, 
that  there  the  remainders  were  contingent  and  not  vested  inter- 
ests, and  the  remainder-men  not  in  esse.  But  in  the  case  before 
me,  the  interest  of  those  who  were  to  take  at  the  termination  of 
the  life  estate  was  vested  ;  and  the  parties  not  only  in  esse^  but 
living  within  the  jurisdiction  of  the  Court.  In  England,  the 
rule  is,  that  the  decree  will  be  binding,  if  the  person  entitled  to 
the  first  estate  of  inheritance  is  a  party.  And  where  the  party 
who  would  be  entitled  to  the  first  estate  of  inheritance  is  not  in 
esse,  it  has  been  observed,  that  a  decree  in  a  suit  where  the  ten- 
ant for  life  is  a  party,  will  be  binding  upon  those  who  are  to  suc- 
ceed him  representatively.  {Lloyd  vs.  JohneSj  9  Ves.  66  ;  Pel- 
ham  vs.  Gregarj/y  1  Eden,  620 ;  CHffard  vs.  Horty  1  Sch.  & 
Lef.  409;  Reynoldson  vs.  VerhinSy  Amb.  564.)  The  doctrine 
thus  laid  down  is  not  sufliciently  broad  to  embrace  the  case  I  am 
considering. 

In  aiffard  vs.  Horty  1  Sch.  &  Lef.  409,  Lord  Bedesdale, 
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speaking  of  the  rule  above  commented  on,  observes,  that  "  con- 
tingent limitations  and  executory  devises  to  persons  not  in  being, 
may,  in  like  manner,  be  bound  by  a  decree  against  a  person  claim- 
ing a  vested  estate  of  inheritance ;  but  a  person  in  being,  claiming 
under  a  limitation  by  way  of  executory  devise  not  subject  to  any 
preceding  estate  of  inheritance,  by  which  it  may  be  defeated, 
must  be  made  a  party  to  a  bill  affecting  his  rights.**  This  doc- 
trine of  Lord  Redesdale  very  fully  and  clearly  expresses  what  I 
conceive  to  be  the  rule.  The  principle  of  representation  to  be 
deduced  from  the  authorities,  may  be  summed  up  in  the  follow- 
ing legal  proposition  ;  that  where  the  person  entitled  to  the  first 
estate  of  inheritance  is  a  party  before  the  Court,  he  is  to  be  re- 
garded as  the  representative  of  all  those  contingent  interests 
which  are  dependant  upon,  and  are  to  succeed  his  estate  ;  and, 
consequently,  a  decree  against  such  a  party  will  affect  and  bind 
those  who  are  to  succeed  him.  And,  perhaps,  the  principle  may 
be  extended  so  far  as  to  embrace  the  case,  where  there  is  an  es- 
tate for  life,  with  a  contingent  remainder  or  executory  devise  to 
persons  not  in  esse  without  any  vested  estate  of  inheritance  inter- 
posed ;  as  in  Vanlew  vs.  Parr.  But  where  there  is  an  estate, 
to  one  for  life,  with  a  vested  remainder  to  persons  living,  and 
within  the  jurisdiction  of  the  Court,  I  am  aware  of  no  decision 
or  authority,  which  countenances  the  doctrine  that  a  decree 
against  the  tenant  for  life  will  affect  or  defeat  the  rights  of  the 
remainder-men,  they  not  being  parties  to  the  suit. 

The  Court  should,  and  does  go  a  great  length,  in  sustaining  a 
title  made  under  its  own  decree.  Mere  irregularities  or  informal- 
ities are  in  general  not  sufiicient  to  invalidate  it.  Lloyd  vs. 
Johnes,  9  Ves.  37  ;  Bennett  vs.  ffamU,  2  Sch.  &  Lef.  675.  But 
the  decree  of  the  Court  can  only  operate  upon  the  title  of  the 
parties  directly  or  representatively  before  it.  The  principle  of 
representation  is  admitted  in  certain  cases,  for  the  sake  of  con- 
venience, and  on  grounds  of  necessity.  Put  beyond  the  limits 
established  by  the  cases  for  its  application,  it  is  not  to  be  admit- 
ted.    The  language  of  Lord  Redesdale,  in  the  case  last  cited. 
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Bennett  vs.  JlamUy  is  worthy  of  attention.  He  says,  after  ad- 
Eiitting  that  there  was  irregularity  in  the  proceedings,  error  in 
the  decree,  and  probably  fraud  between  the  parties  to  the  suit, 
^^  but  as  to  Hart's  representatives  and  Hamil,  the  question  is 
whether  they  are  persons  who  can  be  affected,  supposing  the  dr- 
cumstances  to  be  clearly  true  as  stated  ;  namely,  that  there  was 
error  in  the  judgment  of  the  Court  in  not  giving  day  to  show 
cause  ;  and  error  also  in  directing  a  sale  under  the  circumstances. 
Now  on  that  subject  I  must  confess,  after  considering  this  a  good 
deal,  I  think  it  would  be  too  much  to  say,  that  a  purchaser  under 
a  decree  of  this  description,  can  be  bound  to  look  into  all  the  cir- 
cumstances. If  he  is,  he  must  go  through  all  the  proceeding9 
from  the  beginning  to  the  end,  and  have  the  opinion  of  the  Court, 
that  the  decree  is  right  in  all  its  parts,  and  that  it  would  be  im- 
possible to  alter  it  in  any  respect.  The  cases  warrant  no  such 
opinion.  On  the  contrary,  so  far  as  I  can  find,  the  general  im- 
pression they  give  is,  that  the  purchaser  has  a  right  to  presume 
that  the  Court  has  taken  the  necessary  steps  to  investigate  the 
rights  of  the  parties ;  and  that  it  has  in  the  investigation  pro- 
perly decreed  a  sale  ;  then  Ae  is  to  see,  that  this  is  a  decree  bind- 
ing the  parties  claiming  the  estate,  that  is,  to  see,  that  all  proper 
parties  to  be  bound,  are  before  the  Court :  And  he  has  further  to 
see  that  in  taking  the  conveyance  he  takes  a  title  that  cannot  be 
impeached  aliunde.  He  has  no  right  to  call  upon  the  Court  to 
protect  him  from  a  title  not  in  issue  in  the  cause,  and  in  no  way 
affected  by  the  decree. 

The  decree  must  be  for  the  complainants ;  but  not  to  the  ex- 
tent of  the  claim  set  up  in  their  bill.  The  ulterior  limitation  of 
the  will  is  to  the  testator's  "  right  heir  at  law."  In  the  designa- 
tion of  the  person  or  the  class  of  persons  to  take,  the  singular 
number  is  employed.  The  complainant,  Ch.  Williman,  is  the 
only  son  of  the  testator,  luid  he  claims  alone  to  answer  the  de- 
scription, and  to  represent  the  character  of  the  right  heir  of  his 
fiither,  according  to  the  English  Common  Law  cannon  of  dee- 
cent    In  a  country  where  the  rights  of  primogeniture  have  been 
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abolished,  and  the  male  and  female  line  placed  npon  the  most 
perfect  equality  in  the  distribution  of  intestates'  estates,  I  am  at 
a  loss  to  perceive  one  specious  reason,  why  under  the  expression, 
the  testator's  "  right  heir  at  laWy*'  the  son  can  be  considered  as 
the  person  intended,  rather  than  the  daughters,  even  though  he 
is  the  oldest  chi'd.  Are  they  not  all  equally  his  heirs  at  law  ? 
Do  they  not  equally  answer  the  description  ?  The  language  of 
the  will  must  be  construed  with  reference  to  the  law  of  descents 
in  South  Carq^ina.  My  opinion  is,  that  the  word  *'heir"  in  this 
connection  is  nomen  collectivumy  and  embraces  the  whole  of  the 
testator's  statutory  heirs.  He  lefk  five  children  ;  and  Christopher 
Williman  and  the  Ashbys,  who  claim  under  him,  are  entitled  to 
one-fifth.  The  heir  of  Harriet  D.  Jough,  who  is  a  defendant,  is 
also  entitled  to  one-fifth.  The  other  three  heirs,  all  of  whom 
were  parties  to  the  suit  under  which  the  property  was  sold,  are, 
in  my  opinion,  estopped.  But  as  they  are  not  parties  in  this  case, 
it  would  be  supererogation  to  conclude  any  thing  in  regard  to 
their  rights. 

There  is  another  question  which  I  must  now  decide.  The  lands 
at  the  head  of  Tradd  street,  purchased  by  W.  A.  Holmes,  were 
marsh.  A  portion  of  this  tract,  still  retained  by  the  Holmes' 
family,  has  been  at  great  expense  filled  up,  converted  into  buildr 
ing  lots,  and  thus  greatly  enhanced  in  value.  It  was  all  originally 
of  the  same  value.  The  defendants  ape  bona  fde  purchasers  for 
a  valuable  consideration.  They  had  good  reasons  for  believing 
their  title  to  be  valid.  Under  these  circumstances,  they  have  an 
equity,  to  retain  the  value  and  benefit  of  their  improvements.  It 
has  been  satisfactorily  shown  to  me,  that  in  the  partition  of  the 
marsh  land  in  the  possession  of  the  Holmes'  famfly,  one-fifth 
thereof  can  be  set  off  to  the  complainants,  and  one-fifth  to  the 
defendant,  D.  Jough,  without  encroaching  upon  the  parts  that  are 
improved.  And  it  is  ordered  that  the  partition  hereinafter  direct- 
ed be  made  in  this  way,  so  far  as  regards  the  said  marsh  lands 
now  in  the  possession  of  the  Holmes'  family. 

It  is  ordered  and  decreed,  that  the  complainants  are  entitled  to 
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one-fifth  of  the  lands  claimed  and  described  in  the  bill>  and  that 
the  defendant,  W.  H.  D.  Jough,  is  also  entitled  to  one-fifth  thereof, 
that  a  writ  do  issue  to  make  partition  thereof,  and  that  the  parties 
have  leave  to  apply  for  orders  to  carry  into  effect  this  decree. 

It  is  also  ordered  and  decreed,  that  each  party  pay  his  or  her 
own  costs. 

There  was  no  appeal ;  the  parties  having  acquiesced. 


[The  following  dissenting  opinion,  in  the  Court  of  Errors,  of 
his  Honor  Chancellor  Wardlaw,  in  the  case  of  Buist  vs.  Dawes^ 
was  not  furnished  the  reporter  in  time  to  be  inserted  in  its  proper 
place:] 

Wakdlaw,  Ch.  I  dissent  from  the  opinion  of  the. majority  oa 
the  only  question  decided  by  this  Court,  as  to  the  quantity  of  the 
estate  taken  by  James  Boone  Perry  in  the  land  devised  to  him  by 
the  will  of  Edward  Tonge.  On  this  point  I  adopt  the  conclusion 
of  Chancellor  Dargan,  that  Perry  took  a  fee  conditional  at  the 
common  law,  and  I  consider  it  superfluous  to  add  to  the  Chancel- 
lor's reasoning,  except  a  single  observation  for  the  sake  of  my  own 
consistency.  McLure  vs.  Young  may  be  considered  within  the 
exception  to  the  rule  in  SheUy^B  case  established  by  Archer's  case, 
as  interpreted  in  our  case  of  Myers  vs.  Anderson. 

A  second  question  was  referred  to  this  Court  by  the  Court  of 
Appeals  in  Equity,  namely,  whether  there  can  be  a  valid  limita- 
tion by  way  of  executory  devise  upon  a  fee  conditional  ?  If  there 
can  be  such  limitation  by  executory  devise,  it  is  immaterial  to  the 
determination  of  this  particular  case  wheUier  J.  B.  Perry  took  a 
life  estate  or  a  fee  conditional,  as  the  testator  prescribed  that  the 
ultimate  devise  over  should  take  effect,  if  at  all,  at  the  termina- 
tion of  lives  in  being  at  the  date  of  the  wilL  On  this  second 
question  some  remarks  will  be  made. 
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In  coneidering  this  queetion,  we  must  keep  separate  the  doc- 
trines applicable  to  a  strict  remainder  and  to  an  executory  devise. 
A  remainder  is  defined  to  be  a  remnant  of  an  estate  in  lands  or 
tenements,  «Kpectant  on  a  particular  estate,  created  together  with 
the  same  at  one  time.  Co.  Lett  143,  a.  It  follows  from  this 
definition  that  where  a  fee  is  first  limited  there  is  no  remnant  of 
the  estate  which  can  be  limited  over.  A  fee  cannot  be  limited  on 
a  fee  as  a  direct  remainder.  Thus,  if  lands  are  limited  to  one 
and  his  heirs,  and  if  he  dies  without  heirs  to  another,  the  latter 
limitation  is  void.  So,  if  lands  are  given  to  one  an4  his  heirs  so 
long  as  J.  S.  has  issue,  and  after  the  death  of  J.  S.  without  issue 
to  remain  over  to  another,  this  remainder  is  likewise  voi4l,  because 
Ae  first  devisee  had  a  fee,  though  it  was  a  base  and  determinable 
fee.  So,  anciently,  before  the  recognition  of  executory  devises 
after  a  fee  simple,  where  one  devised  lands  to  the  prior  and  con- 
vent of  B.  so  that  they  paid  annually  to  the  I^an  and  Chapter 
4»f  St.  Paul's,  fourteen  marks,  and  if  they  failed  of  payment  that 
their  estate  should  cease,  and  that  the  said  Dean  and  Chapter 
and  their  successors  should  have  it ;  it  was  held  that  this  limita- 
tion over  was  void,  because  as  the  first  devise  carried  a  fee,  nodiing 
remained  to  be  disposed  of.  Dyer,  33,  a ;  1  Eq.  Ca.  Ab.  186,  pi. 
S;  Feame,  373.  This  last  case  was  decided  in  the  reign  of 
Henry  YIII.,  in  the  interval  between  the  statute  of  uses  and  the 
^tute  of  wills  ;  to  the  combined  operation  of  which  statutes  the 
establishment  of  executory  devises  is  generally  attributed.  Lewis 
on  Perp.  75.  Tet,  in  a  will,  such  limitations  over,  as  are  above 
mentioned,  are  good  by  way  of  executory  devise,  if  dependant 
^pon  a  contingency  which  must  happen,  if  it  happen  at  all,  with- 
in lives  in  being  at  the  time  of  the  donation  and  twenty^ne  years, 
aftd  one,  or  in  rare  cases,  two  periods  of  gestation  afterwards. 
An  executory  devise  has  been  defined  to  be  a  limitation  by  will 
0f  a  fnture  estate  or  interest  in  land,  which  cannot,  consistently 
vith  the  rules  of  law,  take  efiect  as  a  remainder.  1  Jarm.  on  Willa, 
778.  Without  describing  all  the  classes  of  limitations  operative 
hj  ejtecutory  devise  where  by  law  they  cannot  take  effect  as  re- 
82 
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mainders,  it  is  sufficient  to  mention,  that  by  executory  devise  a 
fee  may  be  limited  upon  a  fee  within  the  foregoing  rule  against 
perpetuities.  No  rule,  however,  is  more  clearly  settled  than  this : 
that  no  limitation  of  a  contingent  estate  shall  be  effectual  as  an 
executory  devise,  if  it  can  possibly  take  effect  as  a  remainder. 
That  any  particular  limitation  may  operate  as  an  executory  de- 
vise, there  must  be  a  necessity  for  such  operation  in  order  to  its 
taking  effect  at  all,  and  an  impossibility  of  its  taking  effect  as  a 
remainder  under  the  rules  of  common  law.  But  no  limitation 
after  or  upon  a  fee,  although  it  be  a  base  or  conditional  fee,  can 
operate  effectively  as  a  remainder  ;  and  such  limitation  by  wiD,  if 
it  have  any  effect,  must  operate  by  way  of  executory  devise. 
This  is  the  established  doctrine  as  to  conditional  fees,  notwith- 
standing some  early  doubts  to  the  contrary,  both  in  England  and 
in  South  Carolina.     Co.  Litt.  13,  a ;  Bail.  Eq.  48. 

It  has  never  keen  doubted  since  the  introduction  of  executory 
devises,  that  a  fee  could  be  limited  by  executory  devise  upon  a  fee 
jimple  absolute,  where  there  was  no  objection  on  the  score  of  re-, 
moteness ;  and  it  is  difficult  to  find  any  reason  why  the  same  doc- 
trine should  not  be  applied  to  a  fee  simple  conditional.  We  have 
seen  that  both  these  classes  of  fees  exhaust  the  estate,  so  that  no 
remnant  exists  for  the  subject  of  a  remainder  ;  and  both  equally 
need  the  benignant  aid  of  Courts  in  the  interpretation  of  wills, 
in  giving  effect  to  executory  devises.  If  a  fee  simple  conditional 
be  a  less  estate  than  a  fee  simple  absolute,  and  yet  not  so  re- 
duced as  to  be  a  particular  estate  of  freehold,  which  admits  a 
remainder,  there  seems  to  be  stronger  reason  why  Courts  should 
recognize  the  ju8  diaponendi  of  testators  in  creating  limitations 
over  upon  this  estate.  Littleton  says :  "  a  man  cannot  have  a 
more  large  or  greater  estate  of  inheritance  than  a  fee  simple ;" 
and  Lord  Coke,  commenting  thereupon,  says :  "  this  doth  extend 
as  well  to  fees  simple  conditional  and  qualified,  as  to  fees  simple 
pure  and  absolute.  For  our  author  speaks  of  the  ampleness  and 
greatness  of  the  estate,  and  not  of  the  perdurableness  of  the 
same ;  and  he  that  hath  a  fee  simple  conditional  or  qualified,  hath 
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as  ample  and  great  an  estate,  as  he  that  hath  a  fee  simple  absolute ; 
so  as  the  diversity  appeareth  between  the  quantity  and  quality  of 
the  estate."  Go.  Litt.  18,  a.  The  prominent  distinction  between 
these  two  classes  of  fees  simple,  is  in  the  description  of  the  heirs 
to  which  the  estates  respectively  descend ;  one  to  the  heirs  gene- 
ral, and  the  other  to  particular  heirs,  of  the  body  generally,  or  re- 
stricted as  to  sex,  and  as  to  the  body  that  shall  bear  them.  This 
of  course  affects  the  duratiDn  of  the  estate  in  the  donee,  and  the 
reverter  to  the  donor,  but  both  are  estates  in  fee  simple  of  the 
same  quantity.  All  the  rules  applying  to  estates  in  fee  are  equal- 
ly applicable  to  the  estate  of  fee  conditional,  as  to  its  creation 
and  limitation  and  the  time  of  its  continuance  under  the  limita- 
tion, with  the  exception  of  the  order  of  its  descent  and  the  right 
by  alienation  to  bar  the  donor.  2  Prest.  on  Est.  820.  A  gift  in 
fee  conditional  vests  no  right  in  the  heirs  of  the  body  of  the  donee 
beyond  what  is  common  to  other  heirs  under  any  form  of  gift. 
The  person  to  whom  the  gift  is  made  is  tenant  in  fee,  and  as  such 
he  has  the  power  of  alienation  in  right  of  that  estate  immediately 
after  it  is  conveyed  to  him ;  and  his  conveyance  will  estop  his 
issue  subsequently  bom,  although  it  may  not  defeat  the  reverter 
of  the  donor  if  the  condition  of  having  issue  be  not  performed. 
2  Prest.  Est.  304 ;  Bac.  Ab.  Est.  Tail.  An  estate  in  fee  condi- 
tional is  not,  as  was  supposed  in  the  argument,  an  estate  for  life 
in  the  first  taker,  capable  of  being  enlarged  if  issue  be  bom  to 
him,  but  it  is  an  estate  in  fee  in  the  first  taker,  defeasible  upon 
the  non-performance  of  a  condition  subsequent,  that  issue  be 
born  to  him.  2  Co.  Inst.  333.  A  fee  conditional  during  its 
continuance  is  the  entire  fee  simple  estate.  Adamn  vs.  Chaplin^ 
1  Hill,  Cb.  278,  and  is  as  fit  a  subject  for  executory  devise  as  a 
fee  absolute. 

The  statute  de  donis  conditionalibus^  13  Ed.  I.  C.  1,  which 
converted  fees  conditional  into  estates  tail,  is  not  of  force  in  South 
Carolina,  and  the  estate  of  fee  conditional  at  the  common  law 
has  been  recognized  as  existing  here  by  many  of  our  cases.  In 
England,  since  the  statute,  an  estate  tail  is  regarded  by  the  Courts 
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not  as  a  full  fee,  but  eb  a  particular  estate  of  freehold  which  is 
capable  of  supporting  a  remainder.  A  fee  conditional  with  m 
will  be  a  most  anomalous  estate,  if  we  hold  it  to  be  incapable  as 
a  particular  estate  of  supporting  a  remainder,  and  yet  exhausting 
the  fee  so  as  fco  leave  no  remnant  for  a  remainder  ;  and  in  both 
aspects  not  the  subject  of  executory  devise — a  fee  and  not  a  fee. 

In  Adams  vs.  Chaplin^  and  some  other  of  our  cases,  the  right 
which  abides  in  the  donor  and  his  heirs  after  a  gift  in  fee  condi- 
tional, is  treated  as  a  mere  possibility  of  reverter,  which  cannot 
be  devised.  This  doctrine  of  course  assumes  that  a  fee  condi^ 
fional  is  the  whole  estate  ;  for  contingent  and  executory  estates, 
even  a  possibility  clothed  with  an  interest,  are  devisable.  Selwyn 
vs.  Selwyn^  2  Bur.  1131 ;  Moor  vs.  HawkinBy  2  Eden.  342  ;  Roe 
vs.  Jones,  3  T.  R.  88;  1  Ves.  jun.  251 ;  7  Ves.  800;  17  Ves. 
173;  4  Kent,  511.  In  England,  a  reversion  after  an  estate  tail 
may  be  devised.  Badger  vs.  Lhyd,  1  Salk.  232 ;  Sanford  vs. 
Irby,  3  B.  &  A.  654 ;  8  Ves.  256  ;  but  there  an  estate  tail  is  a 
particular  estate  of  freehold  capable  of  supporting  a  remainder, 
and  the  reversion  is  more  than  a  possibility.  The  English  statutes 
of  wills,  32  and  34  Henry  VIII.,  authorize  those  persons  only  to  de- 
vise who  have  an  interest  or  estate  in  fee  simple ;  our  Act  of 
1789  gives  the  power  to  any  person  not  under  disability,  "  having 
right  or  title  to  any  lands,  tenements,  or  hereditaments  whatso- 
ever."    5  Stat.  106. 

Upon  the  general  question  we  are  considering,  we  find  hardly 
any  thing  as  authority  in  the  English  cases.  The  statute  de  doniSj 
BO  early  as  A.  D.  1285,  converted  fees  conditional  in  freeholds 
into  fees  tail ;  and  the  estate  of  fee  conditional  has  not  existed 
in  England  for  nearly  six  centuries,  except  in  cc))}y-holds,  (which 
are  not  within  the  statute,)  in  some  few  manors  where,  by  custom, 
copy-holds  cannot  be  entailed.  The  only  case  cited  to  us  in  the 
argument  is  one  first  heard  in  the  Common  Pleas  under  the  name 
of  Doe  d.  Simpson  vs.  Simpson,  4  Bing.  N.  C.  833  (33  Eng.  C. 
L.  R.  878,)  and  afterwards  in  the  Court  of  Exchequer  Chamber 
under  the  name  of  Doe  d.  Blesard  vs.  Simpson,  8  M.  &  G.  929, 
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(42  Eng.  C.  L.  R.  483.)    In  this  case,  it  was  held,  that  a  demise 
of  copy-hold  lands,  in  a  manor  where  there  was  no  custom  of  en- 
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nied  by  such  words  as  will  restrict  the  failure  of  the  heirs  of  the 
body,  to  a  dying  without  leaving  issue  at  the  death  of  the  first 
taker."  Again,  in  Bedon  vs.  Bedon,  2  Bail.  248,  Judge  O'Nkall 
says  :  "  if  the  estate  of  S.  B.  be  construed  a  fee  conditiona!,  the 
estate  in  remainder  to  R.  B.  cannot  take  effect  as  a  contingent  re- 
mainder ;  for  it  would  be  a  fee  mounted  on  a  fee,  therefore  voicL 
It  could  not  operate  as  an  executory  devise,  for  if  the  devisee  took 
an  estate  in  fee  conditional,  the  limitation  would  be  after  an  inde- 
finite failure  of  issue  capable  of  talcing  per  formam  dont.*'  ThiB 
is  sound  doctrine.  A  limitation  by  will  to  take  effect-upon  the 
natural  efflux  of  a  fee  conditional  is  necessarily  after  an  indefinite 
failure  of  issue  and  void  for  remoteness ;  but  if  the  objection  of 
remoteness  can  be  escaped,  this  estate,  as  other  fees,  admits  oi 
devises  over.  It  may  be  remarked  in  passing,  that  it  was  proper- 
ly argued  in  Bedon  vs.  BedoUy  as  it  was  determined  in  Simpson 
vs.  Simpson,  that  the  same  words  in  the  devise  over  could  not 
perform  the  double  office  of  implying  a  fee  conditional  and  creating 
an  executory  devise. #  In  Edwards  vs.  Barksdale,  2  Hill,  Ch.^ 
197,  the  same  eminent  Judge  remarks  :  "  I  hold  there  can  be  no 
such  thing  as  a  fee  conditional  where  there  is  a  good  executory 
devise  over.  When  the  limitation  is  within  a  life  or  lives  in  being 
or  twenty-one  years  after,  it  cuts  down  and  destroys  the  effect  of 
a  previous  devise  to  otie  and  the  heirs  of  his  body,  by  showing 
that  the  testator  did  not  look  to  an  indefinite  succession,  and  that 
he  did  not  intend  his  devisee  to  have  all  the  incidents  of  the  com- 
mon law  estate  of  fee  conditional,  such  as  the  power  to  alien  or 
encumber  the  estate,"  &c.  "  This  is  the  only  means  of  recon- 
ciling two  rules  of  law  :  1.  That  a  limitation  over  after  a  fee 
conditional  is  void ;  2.  that  a  limitation  over  which  is  to  take 
effect  within  a  life  or  lives  in  being  is  good."  In  general 
this  is  a  good  exposition  of  doctrine,  but  the  fault  in  the  reason- 
ing, as  it  seems  to  me,  is  in  supposing  that  a  restriction  of  the 
power  of  alienation  in  the  first  tenant  existing  upon,  or  subject 
to  the  performance  of,  the  condition  of  having  issue,  destroys  the 
fee  conditional.     I  suppose  that  this  error  is  the  foundation  of 
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the  learned  Judge's  repugnance  to  the  implication  of  fees  condi- 
tional, in  contempt  of  English  authority.     There  is  no  reason 
why  the  qualified  power  of  a  tenant  in  fee  conditional  to  alien 
the  estate,  dependant  upon  the  hirth  of  issue,  may  not  be  restrict- 
ed by  executory  devise,  which  does  not  extend  to  a  tenant  in  fee 
simple  absolute  having  a  general  power  of  alienation,  subject  to 
an  executory  devise.     The  alienation  of  a  tenant  in  fee  simple 
absolute,  with  a  devise  over  if  he  die  without  issue  living  at  his 
death,  is  necessarily  determined  at  his  death  without  issue  then 
living  ;  and  under  like  circumstances  the  alienation  of  the  tenant 
in  fee  conditional  would  be  determined.     A  tenant  in  fee  simple 
absolute  has  a  general  power  of  alienation  which  may  be  restrain- 
ed by  executory  devise  ;  a  tenant  in  fee  conditional  has  a  power 
of  alienation  subject  to  the  performance  of  the  condition  of  hav- 
ing issue,  which  may  be  likewise  so  restrained  by  executory  de- 
vise.    The  power  of  alienation  is  no  more  an  inseparable  incident 
of  one  of  these  fees  than  of  the  other.     One  of  the  most  charac- 
teristic differences  between  a  contingent  remainder  and  an  execu- 
.  tory  devise,  is,  that  the  former  may  be  barred,  or  prevented  from 
effect  by  common  recovery  or  other  means  adopted  by  the  first 
tenant ;  whereas  an  executory  devise  cannot  be  prevented  or  de- 
stroyed by  any  alteration  of  the  estate  upon  which  it  is  limited. 
Feame,  418.     But  I  do  not  understand  the  argument,  which  de- 
duces from  this  proposition  any  difference,  as  to  the  point  in  ques- 
tion, between  fees  absolute  and  conditional.     The  indestructibility 
of  the  devise  over,  applicable  to  both  estates,  is  an  indifferent 
circumstance  in  a  question  as  to  the  capacity  of  either  estate  to 
support  a  devise  over. 

In  Whitworth  vs.  Stuckey^  1  Rich.  Eq.  411,  Chancellor  Harper 
treats  an  executory  devise  upon  a  fee  conditional  as  dependent  for 
its  validity  upon  the  question  of  remoteness.  I  refer  to  Chan- 
cellor Johnston's  circuit  opinion  in  Hay  vs.  Hay  as  a  judicious 
explanation  of  Whitworth  vs.  Stuckey. 

Without  further  pursuing  the  inquiry,  I  announce  my  conclu- 
mon,  that,  upon  principle  and  authority,  an  executory  devise  may 
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be  limited  upon  a  fee  simple  conditiomJ,  if  within  the  tiaie  fixed 
bj  the  rule  against  perpetuities. 
Johnston,  Ch.  and  Evans,  J.  concurred. 

Wardlaw,  J.  I  concur  in  so  much  of  Chancellor  Wardlaw's 
opinion  as  holds,  that  an  executory  devise  of  real  estate  may  be 
engrafted  on  a  direct  devise  in  fee  conditional. 
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ACCOUNT. 
Vide  PUadingB,  2. 


ACQUIESCENCE. 
Vide  MUtake,  4.     WiUs  and  TettamenU,  4. 

ADMINISTRATION. 

1.  Testetor  purchased  sUyes  firom  his  son-in-law,  which  were  under  mortgage 
to  secure  a  debt  of  the  son-in-law,  for  which  testator  was  liable  as  his  sure- 
ty: Testator  afterwards  bequeathed  the  slayes  to  his  daughter,  wife  of 
son-in-law,  to  her  sole  and  separate  use,  ^ : — Eeld,  that,  as  between  the 
daughter  and  other  legatees  of  testator,  the  debt  for  which  testator  was 
liable  as  surety  of  son-in-law  and  for  which  the  slayes  were  under  mortgage, 
was  not  chargeable  spedfically  upon  the  slayes,  but  generally  upon  the 

whole  estate  of  testator. — Lawicn  ts.  Hunt 88t 

Vide  Ex$euUiTB  and  Admmittratort.    LtgaxAn, 

ADMINISTRATORS. 

"^de  AtffMlor*  af^  Admmitiratori, 

ADMISSIONS. 

Vide  Frttun^Hont,  4,  5,  7. 

ADVANCEMENT. 

1.  Hegroee  purchased  by  a  son  and  dau^ter,  who  resided  with  their  fiither 
and  managed  his  plantation  and  household  affairs  for  him,  Add  to  be  ad- 
Tanoements  to  them  by  the  fbther,  althou|^  it  did  not  positiTely  appear 
that  he  knew  that  the  bills  of  sale  had  been  taken  in  their  names,  and  al- 
though, by  a  win  ineffectually  attested,  he  had  attempted  to  bequeath  the 
negroes  to  them. — D<mglai$  ts.  Briet 822 

S.  Where  a  parent  permits  a  son  to  purchase  in  his  own  name,  no  trust  results 
to  the  parent ;  the  presumption  is,  that  the  purchase  proceeded  from  nat- 
ml  affection,  and  was  intended  as  an  adrancement A. 

ANSWER. 
y]i^FUadmg9f2. 
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APPEAL. 

1.  A  decree  determining  a  case  upon  its  merits,  but  ordering  a  reference  io 
ascertain  the  amount  due,  and  not  determining  the  mode  in  which  satisfao- 
tion  should  be  made  of  the  amount  when  ascertained,  may  be  appealed 
from  when  an  appeal  is  taken  from  the  decree  on  the  reports — Brown  tb. 

PotteU ^ 71 

Vide  Practice,  2. 

ASSIGNOR. 
Vide  Purchoier  for  valuable  consideration  without  notieCy  1,  2* 

ASSETS. 

Vide  Administration. 

AUGUSTA  BRIDGE. 

Vide  Corporations. 

BEQUESTS. 
Vide  Muaband  and  Wife,  8, 10. 

BRIDGE. 

Vide  Corporations. 

CHARTER. 

Vide  Corporations, 

CHOSE  IN  ACTION. 
.    Vide  Purchaser  for  valuable  consideration  without  notictf  1«  2. 

CLIENT  AND  COUNSEL. 
1.  In  case  of  dispute  between  client  and  counsel  as  to  the  amount  of  campen- 
sation,  the  Chancellor  is  not  bound,  but  maj  order  an  issue  at  law ;  he 
should  not,  howeyer,  leave  to  the  determination  of  the  law  Court  the  ques- 
tion which  party  shall  be  liable  for  fees  that  are  reasonable. — Lawton  ys. 
Eunt ,..'. 288 

CODICIL. 

Vide  Wills  and  TestamenU,  8. 

COMMISSIONS. 

Vide  Guardian  and  Ward,  4.     Ordinary. 

COMPENSATION. 

Vide  Contract^. 

COMPOUND    INTEREST. 

Vide  Interest,  8, 

CONTINGENT    REMAINDERS. 
Vide  DiilfiinUion^  2.    Jurisdiction,  2. 
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CONTRACTS. 

1.  B.  of  Lancaster  district,  knowing  that  M.  of  Georgia  was  entitled  to  a 
distribnttve  share  of  the  estate  of  A.,  who  died  intestate  in  Lancaster  dis- 
trict, went  to  Georgia,  and  there  entered  into  a  written  contract  with  M.*, 
(whose  lunacy,  if  he  was  a  lunatic,  was  unknown  to  B.)  whereby  M.  agreed 
to  give  to  B.  one-half  of  his  share  in  the  estate,  upon  B's.  prosecuting  the 
claim,  at  his  own  expense,  to  a  successM  termination.  B.  returned  to 
Lancaster,  and  there  prosecuted  the  claim  successfully.  M.  died,  and,  on 
bill  filed,  his  heirs  impeached  the  contract  between  B.  and  M.  on  the  grounds 
(1)  of  ftraud,  (2)  that  the  consideration  was  excessive,  and  (8)  of  M*s.  in- 
sanity. The  Court  overruled  the  two  first  grounds,  ordered  an  issue  at 
law  upon  the  third,  and  held  that,  if  the  lunacy  should  be  established,  still 
B.  would  be  entitled  to  just  and  reasonable  compensation  for  his  services. 
Ballard  vs.  McKenna 358 

2.  If  one  enters,  in  good  faith,  into  a  contract  with  a  lunatic,  without  a 
knowledge  of  his  lunacy,  and,  in  pursuance  of  the  contract,  renders  him 
important  services,  whereby  ho  is  greatly  benefitted,  though  the  contract 
be  void,  the  party  rendering  the  services  is  entitled  to  |ust  and  reasonable 
compensation lb. 

Vide  Satis/action^  ^.     Vendoir  and  Vendee. 

CORPORATIONS. 

1.  Charter  authorizing  the  grantees  to  collect  toll,  at  the  Augusta  bridge, 
across  the  Savannah  river,  from  persons  going  from  the  South  Carolina 
side  ;  "  but  the  collecting  of  said  toll  shall  not  subject  the  R.  R.  Company, 
or  the  community,  to  the  payment  of  double  toll :  "  Hddy  not  to  author- 
ize the  grantees  to  collect  toll  from  persons  going  from  the  South  Carolina 
side,  as  long  as  such  persons  are  required  to  pay  again  at  a  gate  on  the 
Georgia  side  owned  by  the  City  Council  of  Augusta. — R.  R.  Company  vs. 
Jones , 569 

COSTS. 
1.  Where  all  the  complainant's  claims  are  substantially  sustuned,  and  the  de- 
fendants are  made  liable  in  a  definite  amount,  it  is  not  necessary  to  make 
an  order  f(»*  costs,  for  these  follow  the  decree,  and  are  payable  by  the  par^ 
ties  who  are  liable  for  the  sum  decreed  to  be  due. — Higginbottom  vs.  Peyton,  814 

COUNSEL  FEE. 

Vide  CUent  and  Counsel.     Executors  and  AdministratorSy  2. 

CREDITORS. 
Vide  Debtor  and  Creditor.     Fraud.     Husband  and  Wife^  11. 

DEBTOR  AND  CREDITOR. 

1.  A  plaintiff  in  a  judgment  at  law,  seeking  the  aid  of  the  Court  of  Equity, 
is  not  bound  to  show  a  JL  fa.  issued  on  his  judgment  and  returned  nuHa 
dona — a  ea,  sa,  may  be  as  well,  if  not  better,  adapted  to  show  that  the 
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plAintiir  wold  not  Ymw  mMthMm  bj  legil  prooaH,  and  tlifti  be  nMdf  tiM 

Mdfltenee  of  the  Govrt  of  Eqtdty.^P«ttift  Ti.  AniU ^.^....^.<»..»  197 

Vidib  Frmid.    Plmdmg%.     TnuU  md  Thutm,  1»  2,  8,  4,  6,  6,  8,  9. 

DECREE. 

YidtJfpeaL 

DELIVERY. 
Vide  (7^. 

DERELICT    ESTATES. 
.  ^de  Ordmarf. 

DESCENT. 
1.  In  a  deriie  bj  the  testator  to  his  <rig)it  heir  at  law/  the  word  'heir*  is 
namen  eoUsetmiMf  and  embraoes  all  such  persons  as  are  entitled  to  take  as 
in  eases  of  intestacy  vnder  the  statate  of  distributions ;  and  the  estate  de- 
Tised  being  the  same  as  that  giren  by  law,  thej  will  be  conmdered  as  tak- 
ing bj  desoent  and  notbydoTise. — WUUman  ts.  Bblmet, 476 

Vide  DiatrUmiioH. 

DEVISE. 

.Vide  D€$emU,    Digiribmthn,    Huthand  and  Wife,  8,  4,  6.     TnuU  md 

IVifitMf ,  8.      wait  and  TeitammU,  6,  8»  10. 

DISTRIBUTION. 

1.  DeTise  of  property,  real  and  personal,  to  C.  B.  in  fee,  "  bnt  if  she  slurald 
die  without  leafing  issue  liTing  at  her  death"  then  OTer  to  W.  Y.  in  fee : 
W.  y.  died  in  the  life  time  of  C.  B.,  and  she  then  died  without  issue : 
ffeld,  that  W.  Vs.  estate  in  expectancy,  both  in  the  real  and  personal  pro- 
peorty,  passed  at  his  death  to  his  heirs  then  existing,  and  that  they  and 
their  representatiTes  were  entitled  to  distribution  of  the  proper^  when  the 
expectancy  fell  in ;  and  that  the  heirs  of  W.  Y.  existing  at  the  time  the 
expectancy  fell  in  were  not  exdusiTely  entitled. — Btelu  ts.  P^fuea 418 

3.  Under  the  Act  of  distributions  of  this  State,  victual  teitm  is  not  neeessaiy  to 
enable  one,  hATing  a  present  title  to  an  estate,  to  become  the  stock  or  root 
of  inheritanoe :  ocmtingent  remainders  and  executory  derises  are,  by  that 
Act,  distributable  among  the  heirs  existing  at  the  death  of  the  person  enti- 
tled to  the  estate  in  expectancy,  and  not  among  his  heirs  existing  when  the 
expectancy  &lls  in Aw 

DOWER. 
Tide  ffusband  and  Wife,  8,  4,  6,  6. 

EQUITABLE   MORTGAGE. 
1.  Deposits  of  certificate  of  stock  in  an  ineorporated  Company,  in  considemr 
tion  of  %  liability  incurred  for  the  depositor,  held,  to  create  a  Uen  inequity 
upon  the  stock  to  the  extent  of  the  liability ;  and  such  lien  enforced  against 
fttubeequent  puiohaser.^Jfi^Mi  ts.  Kirby lOS 
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ESTATE  FOR  LIFE. 
Vido  BMandaiUl  W\ft^  2,  6, 12.     WXU  and  l^utamenU,  8, 11. 

ESTOPPEL. 

The  defendant,  bdng  administrator  of  an  estate  in  which  plaintiff  liad  an  in- 
terest as  distributee,  was  appointed  by  the  Court  of  Ordinary  goardian  of 
the  plaintiff :  in  defendant's  returns  as  guardian,  he  charged  himself  with 
the  amount  in  his  hands  as  administrator,  but  omitted  to  charge  himself 
with  interest:  for  the  balance  appearing  to  be  due  on  his  returns,  the  or- 
dinary made  an  ex  parte  decree  against  him,  and  for  the  amount  of  the  de- 
cree he  confessed  judgment  to  the  ordinary:  other  persons  were  then 
appointed  by  the  Court  of  Equity,  guardians  of  the  plaintiff,  and  they  re- 
eeiTed  firom  the  sheriff  the  amount  of  the  judgment  confessed  to  the  ordi- 
nary :  shortly  afker  plaintiff  airiyed  at  age,  but  more  than  four  years  after 
the  date  of  the  decree  and  the  receipt  to  the  sheriff,  plaintiff  commenced 
this  proceeding  to  recoTer  firom  defendant  the  interest  which  he  had  omitted 
to  charge  himself  with  in  his  returns  :~ 

1.  Beld,  that  neither  the  decree  of  the  ordinary,  nor  the  judgment  confessed 
to  him,  could  be  regarded  as  an  estoppel  of  plaintiff  firom  the  further  prose- 
cution of  her  rights  against  defendant — Long  YB,  Caion 90 

2.  A  judgment  cannot  operate  as  an  estoppel  as  against  parties  not  legally  be- 
fore the  Court  which  pronounced  the  judgment lb, 

Tidtl\raud,  2. 

EVIDENCE. 

^de  Judf^menti,     WUU  amd  TestameiUt,  4. 

EXECUTORY  DEVISES. 

Tide  DUtrilnUian,    Fee  CondiiUmal,    Juriedietion. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  a  legacy  to  an  executor  is  of  equal  grade  with  those  of  other  lega- 
tees, and,  because  of  a  devaetavit  committed  by  a  deceased  co-executor,  the 
assets  are  insufficient  to  pay  all  the  l^pides,  he,  the  executor,  is  not  en- 
titled to  retain  his  whole  legacy,  but  only  his  due  proportion. — Ateheson 

TS.  Sobertum 89 

2.  Counsel  fee  allowed  the  executor  out  of  the  assets,  and  Wham  ts.  Lowe 
(Bice  Eq.  61)  approved. lb, 

S.  The  right  of  an  administrator  to  interfere  at  all  with  the  lands  of  his  in- 
testate, is  so  equiTocal,  that  his  claim  to  the  rents  and  profits  will  not  be 
recognised,  where  the  lands  are  held  by  adverse  title. — SembU, — Bamar  ts. 
Mtdime 80 

4.  In  charing  an  administrator  with  interest,  not  only  should  all  ftmds  re- 
oeived  in  the  current  year  be  regarded  as  unproductiTe  until  the  dose  of 
it,  but  all  expenditures  in  the  course  of  the  year  should  be  regarded  as 
made  before  the  balance  is  struck,  to  bear  interest— PaMut  vs.  Cflamom. ...    M 
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5.  Before  an  administrator  sliMdd  be  ckarg^d  ivith  notes  marked  by  the  ap- 
praisers en  the  isTentory  as  good,  there  should  be  some  proof  of  their  col- 
lection, or  of  negligence  in  collecting /tu 

Vide  AdmimstraHon.     Guardian  mnd  Ward,  2,  5.     Interest,  8, 4.  Lin»- 
ttrtUmt,  Statute  of,  7. 

FEE  CONDITIONAL. 
1.  Devise  <^  **  the  use"  of  lands  ''  to  J.  P.  for  life ;  and,  at  his  decease,  the 
said  lands  shall  be,  and  is  hereby  declared  to  be,  vested  in  the  male  issue 
of  the  said  J.  P.,  and  in  default  of  such,  in  the  issue  female  sorriTing 
him ;  and  if  a  general  failure  should  be  at  the  decease  of  the  said  J.  P.," 
then,  over : — Held,  that  J.  P.  did  not  take  a  fee  conditional  in  the  lands. 
BuiitYB.  Dawes. 421 

FEME  COVERT. 

Vide  Husband  and  Wife, 

FRAUD. 

1.  A  plaintiif  in  a  judgment  at  lair  having  his  debtor  in  custody  under  a 
ea.  sa.  may  file  a  bill  to  have  a  previous  conveyance  by  the  debtor,  and 
a  previous  judgment  confessed  by  him,  set  aside  for  fhtud. — Pettus  vs. 
Smith 197 

3.  Every  defence,  such  as  fraud,  &c.,  bearing  upon  the  validity  of  a  contract, 
is  concluded  by  a  judgment  upon  the  contract — ^the  creditors  of  the  party 
defrauded  have  no  right,  (except  where  the  fraud  was  perpetrated  with  an 
intent  to  affect  creditors,)  to  question  the  validity  of  the  contract,  and  the 
party  defrauded  is  concluded  by  the  judgment lb, 

8.  A  purchase  made  to  enable  a  debtor  to  remove  his  property  out  of  the  way 
of  a  coming  judgment,  is  fraudulent lb. 

4.  The  assisting  a  debtor  to  remove  his  property  from  Florida  to  this  State, 
and  taking  frt)m  him  a  confession  of  judgment  here — the  object  being  to 
defeat  the  lien  of  the  judgment  about  to  be  obtained  in  Florida,  and  to 
obtain  a  preferable  lien  in  this  State, — is  fraudulent Ih 

6.  Where  a  sale  of  negroes  is  set  aside  for  actual  tnnd  upon  creditors,  an 
expencBture  made,  such  as  paying  a  previous  mortgage,  for  the  purpose  of 
forwarding  the  fraud,  will  not  be  reimbursed  to  the  purchaser  when  the 

Bale  is  set  aside lb. 

Vide  Jurisdiction,  1.     Mistake,  1. 

GIFT. 

1.  There  eannot  be  a  valid  gift,  by  parol,  of  a  dave,  to  take  effect  at  th^ 
donor's  death — although  the  form  of  an  actual  delivery  be  gone  througii 
with.— JfiWcr  vs.  Anderson 1 

2.  A  fhther  intending  to  make  a  gift,  to  take  effect  at  his  death,  of  a  negro 
to  Ms  infont  child,  put,  in  the  presence  of  witnesses,  the  negro's  hand  into 
that  of  the  child,  and  said,  the  negro  was  to  be  the  child's  at  his,  the 
{kther'ff  dea& :  the  father  afterward's  spoke  of  and  recognised  tiie  gi!t;» 
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but  he  retained  posseseioii  of  ^e  negro  until  his  deatk: — Jldd,  tkmt  there 
was  no  yalid  gift. ^, ....* ^    lb, 

8.  SembU,  that,  if  the  donor  intends  to  part  with  the  whole  titie  at  tlie  tivM 
of  the  delivery,  nterely  retaining  possesion  for  the  beneit  of  the  donee, 
the  gift  is  Talid. lb, 

4.  A  parol  gift  of  a  negro  to  take  effeot  in  pos8e88i<»i  at  the  donor's  death,  is 
neceftiarily  void,  because  there  can  be  no  deliyery,  and  to  a  parol  gift  de- 
livery Is  essentiaL — Busby  vs.  Byrd, , 9 

6.  To  constitute  a  delivery ,  it  is  essential  that  the  deliverer  should  part  with 
bis  control  ovot  the  chattel ;  and  where  his  intention  is  to  vest  a  future  tin 
terest,  though  he  may  go  through  the  form  of  ddivering  the  ehattel,  yet, 
inasmuch  as  he  retains  his  control  over  it,  there  is  ne  delivery lb, 

GUARDIAN  AND  WARD. 

1.  A  general  grant  of  guardianship  of  the  estate  authorixes  the  guardian  t» 
receive  any  estate  afterwards  accruing  to  the  ward. — CreMhaw  vs.  Orm* 
thaw,: « «     14 

2.  Where  the  same  person  unites  in  himself  the  characters  of  administrator 
and  guardian  of  one  of  the  distributees,  and  in  lus  returns  as  guardian 
charges  himself  with  the  share  of  the  distributee,  he  is  no  longer  liable  to 
account  as  administrator  to  that  distributee ^,,.,^ lb, 

8.  Where  a  guardian,  displaced  from  his  trust,  has  a  settlement,  purporting 
to  be  in  full,  with  his  successor  duly  appointed,  he  fkom  that  time  occupies 
the  position  of  a  stranger  to  his  former  wards  and  their  new  guardian. — 
Long  vs.  Cason 60 

4.  A  guardian  by  failing  to  make  returns  does  not  forfeit  his  oommissiQns. — 
Baker  vs.  LafiUe « 592 

6.  In  1830  an  administrator  having  in  his  hands  funds  of  an  infant,  distributee 
of  his  intestate,  invested  the  same  in  stock  of  the  Bank  of  the  United  States: 
in  1835  a  guardian  was  appointed  for  the  infant,  who  reoeived,  from  the 
administrator,  the  stock,  in  full  of  the  infant's  share,  &c. :  the  Bank  was 
in  high  credit  until  1839,  when  the  price  of  the  stock  sank  suddenly  and 
greatly  in  the  market, — it  finally  became  almost  worthless : — Held,  that  the 
guardian  was  not  liable  for  the  depreciation  in  the  value  of  the  stock. — 

Boyffs  vs.  Adffer „ ^...  408 

Vide  IrUereety  8,  4.     Limitationt,  StatuU  <^,  1,  6w 

HEIR. 

Vide  Descent     Diatribulion, 

HUSBAND  AND  WIFE. 

1.  WiMre  land  is  oonveyed  to  husband  and  wife,  they  bee<Mne  seiMd.  of  aa 
estate  in  entirety — neither  can  alien  so  as  to  bind  the  otiier,  and  the  sor- 
vivMT  takes  the  whole. — Bomar  vs.  Muiims^ ..» 80 

t.  Wife  having  an  estate  for  lifSe,  and  husband  and  ihit  being  seised  of  ^m  rar- 
maisder  is  eatirety,  the  estate  for  life  dees  not  merge  in  the  estate  imwe*    ' 
iiMUwdw.,«».^ ».... ••....»..««..•. •«• * »    lb. 
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S.  Bj  Mtte-iraptiil  o<mtrAet,  liiisbftiid  agreed,  that,  if  his  wife^ahoiild  tnniTa 
him,  and  no  proTisi<»i  shoold  be  made  for  her  in  liis  will  in  an  amount 
equal  to  $20,000 ;  or,  if  he  should  dit  intestate,  and  she,  as  his  heir,  should 
not  reoeiTe  from  his  estate  an  amount  equal  to  $20,000 ;  thai,  he  charged 
his  estate  with  the  payment  of  $20,000,  or  such  sum  as  will  make  np  that 
amovnt^  to  be  hM.  by  the  trustee  for  her  ose  for  life,  with  remainder  to  the 
issue  of  the  marriage ;  provided,  that,  if  she  surrired,  she  should  haye  no 
part  <tf  the  estate  then  owned  by  him,  or  which  should  be  purchased  by  him 
after  the  first  day  of  January  then  next  ensuing.  Husband  purchased  lands 
after  the  iirst  day  of  January  succeeding  the  date  of  the  mairiage  contract^ 
and  died  leaTing  a  will,  by  whicli,  *in  addition  to  the  proyisions  made  for 
his  wife  by  the  marriage  contract,'  he  dcTlsed  and  "bequeathed  to  her  some 
negroes  and  other  personalty  and  an  interest  in  some  of  his  real  estate : 
Held,  that  the  wife  was  entitled  to  the  prorisions  made  for  her  by  the  mar- 
riage o<mtract,  to  the  deyises  and  bequests  in  her  fsTor,  and  to  dower  in  all 
the  lands  purdiased  by  the  husband  after  the  iirst  day  of  January  sno- 
oeeding  the  date  of  the  marriage  contract,  so  fsr  as  such  daim  of  dower 
was  coBsisteBt  with  the  deyises  in  her  fsTor. — Cu$mmffh4im  ts.  Sharmon,.,,,  186 

i.  Testator  derised  his  plantation  and  his  town  house  to  his  daughter  for  life, 
for  her  sole  and  separate  use,  with  limitations,  &c.,  and  proTided  that  his 
wife  should  be  entitled,  for  life,  to  use,  occupy  and  cultiyate  four  hundred 
acres  ^f  the  plantation,  to  cut  and  haul  firom  the  plantation  such  lire  wood 
and  such  timber  for  buildings  or  repairs  as  she  may  desire,  and  either  to 
ose  and  ei^oy  his  town  house,  or,  to  reside  on  his  plantation,  as  she  may 
ohooee : — ffeld,  that  there  was  nothing  in  the  proyisions  of  the  will  which 
excluded  the  wife'  firom  her  right  of  dower  in  the  plantation,  except  in  so 
Mudi  thereof  as  she  elected  to  take  for  lifo  under  the  wHl ;  and  that  she 
was  bound  to  dect  whether  she  would  take  the  town  house  for  life,  or  re- 
aide  on  the  plantation. lb, 

5.  Eyery  derise  which  a  husband  makes  of  land  upon  which  his  wife's  ri^t 
of  dower  attaches,  is  presumed  to  be  made  subject  to  the  right  of  4ower, 
unless  the  contrary  appears  on  the  face  of  the  will,  in  express  words,  or  by 
the  strongest  kind  of  implication. « Ih, 

0.  A  widow  is  not  entitled  to  take  dower  in  the  same  lands  in  which  she 
takes  an  estate  for  life  under  her  husband's  wilL lb. 

7.  On  a  sale  of  land,  for  partition,  in  which  the  wife  has  a  share,  the  husband 
may  become  the  purchaser,  and  thereby  become  inyested,  in  his  own  rights 
with  the  title  of  all  the  co-tenants,  including  his  wite.—Ez parte  Geddti..,.  801 

8.  At  a  sale  of  land,  by  the  master,  for  partition,  of  which  wife  owned  one 
moiety,  husband  became  purchaser :  he  paid  the  share  of  the  proceeds  of 
the  co-tenant  in  money,  and  gaye  the  master  the  Joint  receipt  of  himself 
and  wife  for  her  share  of  the  prooeeds : — Held,  that  husband  was  thus 
inyested,  in  his  own  right,  with  tb»  title,  and  that  upon  his  death  wif» 
was  not  entitled  to  the  moiety  which  had  been  hers Ik 

9.  A  wife  by  Joining  her  husband  in  a  receipt  for  money,  the  prooeeds  of  the 
sale  of  her  inheritance,  waiyes*  her  equity  in  such  prooeeds ;  and  upon  the 
umaj  reoeiyed  by  the  husband,  his  marital  riglits  attach. Ik 
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10.  Bequest  of  slaves  to  a  femt  covert  **  to  her  and  the  heirs  of  her  body,  and 
to  them  alone, "  does  not  confer  a  separate  estate  on  the  wife,  in  exclusion 

of  the  rights  of  her  husband. — Foster  vs.  Kerr 890 

11.  Feme  covert  purchases  negroes  for  valuable  consideration,  taking  convey- 
ance to  herself  "for  her  sole  and  separate  use."  The  conveyance  needs  no 
registration,  and  creditors  of  husband  impeaching  it  must  show  that  the 
negroes  were  purchased  with  the  funds  of  husband. — Raines  vs.  Woodward,  309 

A  mother,  in  consideration  of  love  and  affection  for  her  daughter  C,  a  feme 
covert y  and  for  "  the  purpose  of  contributing  to  the  support  and  mainte- 
nance of  said  daughter  during  the  term  of  her  natural  life,  and  for  the  bet- 
ter support,  maintenance  and  education  of  the  children  of  said  daughter, 
born  or  hereafter  to  be  born,"  conveyed  certain  slaves  to  the  said  C,  "in 
trust  for  the  use,  benefit  and  behoof  of  the  said  C.  for  and  during  the  term 
of  her  natural  life,  and  from  and  immediately  after  her  death,  in  trust  for 
the  use,  benefit  and  behoof  of  all  the  children  of  the  s^d  C,  equally  to  be 
divided  between  them  ;  in  case,  however,  if  any  of  the  children  of  the  said 
C.  shall  have  died  in  her  life  time  leaving  issue,  living  at  the  time  of  her 
death,  such  issue  shaU  take  the  same  share  of  said  slaves,  which  the  de- 
ceased parent  would  have  been  entitled  to  if  living : "     Ileld 

12.  1st.  That  C.  took  a  life  estate  in  the  slaves,  with  remainder  to  her  child- 
ren     lb. 

13.  2d.  That  the  marital  rights  of  her  husband  attached  thereon,  and,  there- 
fore, that  the  life  estate  was  liable  to  be  sold  under  fi,  foe,  against  him....    lb. 

14.  3d.  That  the  children  were  entitled  to  an  order,  that  the  purchasers  at 
sheriff's  sale  should  give  security  for  the  forthcoming  of  the  slaves lb. 

Vide  TrueU  and  Trustee*,  8,  9,  10.      Uses  and  TrusU,  8,  4. 

INFANT. 

Vide  Guardian  and  Ward.     Interest ,  2.     Limitations,  Statute  of,  1,  4,  5, 
6,  7.     Maintenance.     Presumptions,  6,  7. 

INTEREST. 

1.  Upon  demands  not  bearing  interest  at  law,  equity  usually  allows  interest, 
but  may  at  its  discretion  withhold  it. — Pettus  vs.  Clawson 92 

2.  As  laches  cannot  be  imputed  to  an  infant,  he  should,  it  seems,  always  be 
allowed  interest  where  he  prosecutes  his  rights  within  the  statutory  period 
after  arriving  at  age lb. 

8.  Though  there  are  cases  in  which  trustees  have  been  charged  with  compound 
interest,  yet  the  course  of  the  Court  is  to  discourage  the  compounding  of 
interest— ^aifc«r  vs.  Lafitte 892 

4.  Rules  by  which  guardians  and  other  trustees  should  be  charged  with  or 

allowed  interest  on  their  accounts,  stated lb. 

Vide  Executors  and  Administrators,  8.      WiUs  and  Testaments,  1. 

JUDGMENT. 
1.  The  existence  of  a  judgment  and  other  proceedings  in  partition,  in  the 

Common  Pleas,  established  on  parol  evidence. — McQueen  vs.  Fletcher 162 

Vide  Estoppel.    Fraud,  1,  2^  8,  4.     Presumptions, 

34 
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JURISDICTION. 

1.  Four  obligors  gave  their  joint  and  several  single  bill,  and  two  of  them,  C- 
aud  B.,  were  sued,  separately,  at  law,  by  the  obligee,  and  defended  the 
actions  on  the  ground  of  fraud  and  misrepresentation  on  tho  part  of  the 
obligee,  but  judgments  were  recovered  against  them :  the  four  obligors 
then  paid  up  the  amount  of  the  judgments,  and  the  two  who  had  not  been 
sued  at  law,  J.  and  D.,  assigned  iheir  interest  in  the  matter  to  C.  and  B. : 
C.  and  B.  then  filed  their  bill  against  the  obligee,  seeking  relief  on  the 
same  ground  on  which  the  actions  at  law  had  been  defended,  and,  at  the 
trial,  used  J.  as  a  witness :  Ileldy  that  they  were  not  entitled  to  relief,  and 
their  bill  was  dismissed. — Campbell  vs.  Briggs 870 

2.  Where  an  estate  is  sold  by  a  decree  in  equity,  it  is  sufficient  to  make  the 
tiUe  good  against  all  contingent  remainders  and  interests,  if  the  person  who 
has  the  first  estate  of  inheritance  is  a  party  before  the  Court ;  he  being 
regarded  as  the  representative  of  all  those  contingent  interests  that  are 
dependent  upon  and  are  to  succeed  his  estate.  And  it  would  seem,  that, 
in  ft  case  where  there  was  no  vested  estate  of  inheritance,  but  an  estate 
for  life,  with  contingent  remainders  and  executory  devises  to  persons  not 
tn  «M«,  it  would  be  sufficient^  if  the  tenant  for  life  were  properly  a  party 
before  the  Court     (^q/?/ vs.  iq/?/,  3  Rich.  Eq.  I.)— Willimanys.  Holmes.,,.  476 

8.  But  where  there  is  an  estate  for  life  with  a  vetted  remainder  to  persons 
in  efsCy  who  are  within  the  jurisdiction  of  the  Court,  a  decree  for  a  sale  of 
the  estate  is  not  binding  upon  the  remainder-men,  and  does  not  divest  their 
right  unless  they  be  parties '. lb, 

4.  In  cases  of  trust,  where  the  trustee  is  seized  of  the  legal  estate  in  fee  and 
is  a  party  before  the  Court,  there  is  a  greater  facility  in  giving  a  perfect 
title  to  the  purchaser,  althougl^  all  the  parties  in  interest  are  not  before 
the  Court,  inasmuch  as  the  decree  for  sale  operates  upon  the  /fee  simple  in 
the  trustee,  and  passes  that  to  tho  purchaser  discharged  of  the  equities  of 

the  cestui  que  trusts lb. 

Vide  Debtor  and  Creditor.     Single  Bill,  1. 

LACHES. 

Vide  In/ant,  2.     Mistake,  4. 

LAPSE  OF  TIME. 

Vide  Presumptions. 

LEGACIES. 

1.  Where  legatees,  whose  legacies  were  of  equal  grade,  had  been  paid  in  un- 
equal proportions,  and  afterwards  a  fund,  insufficient  to  pay  aU  the  bal- 
ances, was  recovered  from  the  estate  of  a  deceased  executor  who  had 
committed  waste, — Ae/J,  that  such  ftind  should  be  applied  in  the  first  in- 
stance towards  equalizing  the  legatees  who  had  received  less  than  the 
others,  before  any  part  should  be  applied  to  the  legacies  of  those  who  had 

been  more  favored. — AtchesonYB.  Robertson 89 

Vide  Administration.     Executors  and  Administrators,  1.     Wills  and  Tes- 
taments, 4,  7. 
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LIEN. 

Vide  Equitable  Mortgage,     Partition, 

LIMITATION  OF  ESTATES. 

1.  Negroes  were  conveyed  by  deed  "  to  J.  M.  during  the  term  of  his  natural 
life,  and  at  his  death  to  M.  M.,  his  -wife,  and  the  heirs  of  her  body,  and  in 
the  event  of  the  said  M.  M.  departing  tliis  life,  without  children  living  at 
her  death,  then  the  said  negroes  to  go  to  the  said  J.  M.  during  his  life, 
and  at  his  death  to  bo  divided  equally,  one-half  to  the  children  of  J.  C. 
and  one-half  to  the  cliildren  of  E.  Z:" — Ueld^  that  the  limitation  over  to 

the  children  of  J,  C.  andE.  Z.  was  valid. — Zimmerman  vs.  Wolfe 829 

Vide  WilU  and  Testaments,  8,  9,  10,  11,  12. 

LIMITATIONS,  STATUTE  OF 

1.  The  defendant,  being  administrator  of  an  estate  in  which  plaintiff  had  an 
interest  as  distributee,  was  appointed  by  the  Court  of  Ordinary  guardian 
of  the  plaintiff :  in  defendant's  returns  as  guardian,  he  charged  himself 
with  the  amount  in  his  hands  as  administrator,  but  omitted  to  charge  him- 
self with  interest ;  for  the  balance  appearing  to  be  due  on  his  returns,  the 
ordinary  made  an  ex  parte  decree  against  him,  and  for  the  amount  of  the 
decree  he  confessed  judgment  to  the  ordinary:  other  persons  were  then 
appointed  by  the  Court  of  Equity  guardians  of  the  plaintiff,  and  they  re- 
ceived from  the  sheriff  the  amount  of  the  judgment  confessed  to  the  ordi- 
nary :  shortly  after  plaintiff  arrived  at  age,  but  more  than  four  years  after 
the  date  of  the  decree  and  the  receipt  to  the  sheriff,  plaintiff  commenced 
this  proceeding  to  recover  from  defendant  the  interest  which  he  had  omitted 
to  charge  himself  with  in  his  returns :     Held^  that  the  plaintiff  was  barred 

by  the  statute  of  limitations. — Long  vs.  Cason 60 

2.  Though  technical  trusts  are  not,  as  between  trustee  and  cestui  que  trusty 
within  the  statute  of  limitations,  yet,  if  the  trustee  does  an  act  which  im- 
ports to  be  a  termination  of  his  trust,  the  statute  will  from  that  time  com- 
mence to  run  in  his  favor lb. 

8.  An  act  done  in  a  public  office,  open  for  the  information  of  parties  interest- 
ed, must  be  taken  notice  of  by  them ;  and  where  the  act  purports  to  bo  a 
termination  of  a  trust,  it  will,  as  a  general  rule,  give  currency  to  the 
statute  of  limitations  in  favor  of  the  trustee lb. 

4.  Where  a  trustee  has  the  legal  title,  or  where  he  may  prosecute  a  suit  in 
behalf  of  his  cestui  que  trust  for  the  matter  in  controversy,  and  is  barred, 
as  against  a  stranger,  by  the  statute  of  limitations,  the  cestui  que  trust, 
even  though  he  be  an  infant,  will  also  be  barred  as  against  such  stranger...    lb. 

5.  A  guardian  is  a  trustee  who  may  prosecute  a  suit  in  behalf  of  the  ward 
for  his  equitable  chases  in  action ;  where,  therefore,  as  to  such  choses,  the 
guardian  is  barred  by  the  statute  of  limitations,  the  infant,  in  the  absence 
of  collusion,  is  barred  also,  as  against  strangers,  and  must  resort  to  his 
remedy  against  the  guardian lb. 

6.  Where  on  the  last  annual  return  of  an  administrator  with  the  will  annex- 
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ed,  the  ordinary  stmck  a  balance,  and  ga^e  him  a  certificate  that  the  bal- 
ance thus  ascertokied  was  the  sum  due  by  him  on  his  accounts, — held,  that 
such  act  of  the  administrator,  having  been  done  in  a  public  office,  open 
for  the  information  of  parties  interested,  and  purporting  to.  be  a  final  set- 
tlement, gave  currency,  from  its  date,  to  the  statute  of  limitations ;  and 
that  such  of  the  legatees  as  were  then  adult,  or,  being  infants,  failed  to 
prosecute  their  rights  against  the  administrator  within  the  statutory  period 

after  arriving  at  age,  were  barred. — Pettus  vs.   Clattton 92 

7.  In  1833,  defendant  purchased  land  on  which  plaintiff,  then  an  infant,  had 
a  lien  under  a  judgment  in  partition :  in  October,  1845,  plaintiff  arrived  at 
age,  and  in  September,  1850,  filed  her  bill  against  defendant  Meld^  that 
defendant  was  not  protected  by  the  statute  of  limitations. — McQueen  vs. 
Fletcher 162 

LUNATICS  AND  LUNACY. 

Vide  Contracts. 

MAINTENANCE. 

1.  Infant  having  an  absolute  estate  of  about  $16,000,  and  also  an  estate  of 
about  twice  that  amount  contingent  upon  his  attsdning  the  age  of  twenty- 
one,  or  marrying :  ordered  that  maintenance  be  allowed  him  out  of  his  ab- 
solute estate. — Chisolm  vs.  Chisolm 266 

2.  Allowance  made  for  maintenance  is  subject  to  the  future  control  of  the 
Court,  and  may  be  altered  with  the  varying  circumstances  of  the  estate....    lb. 

MARITAL  RIGHTS. 
Vide  Husband  and  Wife,  7,  8,  9,  10, 12,  18. 

MARRIAGE  CONTRACT. 

Vide  Husband  and  Wife,  2,  11. 

MARRIED   WOMEN. 

Vide  Husband  and  Wife. 

MERGER. 
Vide  Husband  and  Wife,  2. 

MISTAKE. 

1.  Bill  to  reform  a  deed  of  gift  of  negroes,  more  than  thirty  years  old,  to 
M.  P.  **  her  heirs,  executors  and  administrators :  "  it  was  contended  that 
tiie  donor,  who  was  dead,  intended  to  give  only  a  life  estate  to  M.  D.,  with 
remainder  to  her  children ;  whereas,  by  the  fraud  or  mistake  of  the  pens- 
man,  an  absolute  estate  was  given  to  her.  Bill  dismissed. — Dennis  ts. 
Dennis 307 

2.  Testator  having  an  only  daughter  and  two  grand-children,  issue  of  his 
daughter,  bequeathed  property  to  his  *  grand-children  to  be  equally  divi- 
ded between  them:'  after  the  death  of  testator  three  other  grand-children, 
issue  of  his  daughter,  were  bom :  when  the  two  eldest  grand-children. 
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who  alone  were  entitled  to  take  under  the  will,  arrived  at  age,  the  executor 
paid  each  of  them  one-fifth  of  the  legacy,  and  took  from  them  written  ac- 
quittances and  discharges :  this  settlement  was  intended  to  be  in  fall, — ^all 
the  parties,  including  the  ordinary  who  stated  the  account,  supposing  in 
good  faith  that  all  the  grand-children  were  entitled  to  share  the  legacy : 
near  eight  years  afterwards  the  two  eldest  grand-children  filed  their  bill  to 
haye  the  settlement  opened,  on  the  ground  of  mistake  of  law : — Bill  dis- 
missed.— Keitt  vs.  Andrewt 849 

8.  Where  executor  and  legatee  honestly  misconstrue  the  will,  and  have  a  set- 
tlement in  full,  based  upon  such  misconstruction,  the  settlement  will  not 
be  opened  merely  because  of  such  misconstruction Jb. 

4.  Parties  desirous  of  opening  a  settlement,  on  the  ground  of  errors  or  mis- 
takes, must  make  haste  in  their  application  to  the  Court :  long  acquies- 
cence amounts  to  a  presumed  ratification lb. 

MORTGAGE. 

Vide  Equitable  Mortgage.     LimitatiorUf  Statute  of,  7. 

ORDINARY. 

1.  Under  the  7th  section  of  the  ordinary's  Act  of  1889,  the  ordinary  is  enti- 
tled "to  five  per  cent  of  the  value  of  the  estate,"  taken  charge  of  by 
him  as  derelict,  only  when  he  has  performed  the  dut'es  prescribed  in  that 
section.  Where,  instead  of  selling  the  whole  estate,  paying  the  creditors, 
and  depositing  the  net  balance  in  bank,  he  applied  to  the  Court  for  instruc- 
tions, and,  by  order  of  the  Court,  sold  so  much  of  the  estate  only  as  was 
necessary  to  pay  the  debts ; — held^  that  he  was  entitled  -to  five  per  cent 

of  so  much  of  the  estate  as  he  had  sold  and  no  more. — Norton  vs.  GiUiaon.  218 

2.  Where  the  ordinary  takes  charge  of,  and  administers  the  estate  of  a  testa- 
tor, under  the  Act  of  1846,  he  is  not  entitled  **  to  five  per  cent  of  the  value 
of  the  estate ;"  he  can  claim  only  the  commissions  of  an  executor  under 
the  Act  of  1789 lb. 

ORDINARY'S  DECREE. 

Vide  Etioppel. 

PARENT  AND  CHILD. 

Vide  Advancement. 

PAROL  GIFT. 

Vide  Oi/l. 

PARTIES  TO  SUIT. 

Vide  Jurisdiction,  8,  4,  6. 

PARTITION. 

1.  Quere:  Where,  on  proceedings  in  partition  under  the  Act  of  1791,  land  is 

allotted  to  one  distributee,  and  he  is  required  to  pay  another  distributee  a 

sum  of  money  in  lieu  of  his  share  of  the  Und,  does  the  judgment  transfer 

the  title,  irrespective  of  the  payment  of  the  purchase  money,  and  establish 
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only  a  lien  on  the  land,  or  is  the  title  not  Tested  until  payment  of  the 
money? — McQueen  vs.  Fletcher 152 

2.  Testator  directed  his  slares  and  other  property  to  be  divided  by  freehold- 
ers, to  be  chosen  by  bis  executors,  into  lots — ^that  each  one  of  his  children 
should  draw  one  lot  and  hold  the  same  for  life,  with  remainder  to  his  or 
her  issue  :  In  making  the  lots,  the  freeholders  inadvertently  put  a  female 
slave  into  one  lot,  and  licr  infant  child  into  another ;  the  legatee  who  drew 
the  mother  ajrrccd,  at  the  time  and  before  the  allotment  and  division  was 
complete,  to  take  the  child  and  give  the  legatee  who  had  drawn  it  his  note 
for  $100 — the  amount  at  which  it  had  been  appraised — which  was  accord- 
ingly done :  Held,  upon  the  evidence,  that  the  child  passed,  in  the  divi- 
sion, to  the  legatee  who  drew  the  mother,  and  that  the  $100  was  paid  for 
equality  of  partition,  and  not  as  purchase  money  for  the  child. — Evans 
vs.  Evans 334 

8.  Where  the  Court  of  Equity,  in  the  exercise  of  its  jurisdiction,  decreed  the 
sale  of  an  estate,  and  the  title  proved  defective  because  some  of  the  per- 
sons who  were  tenants  were  not  parties  to  the  proceeding ;  and  the  pur- 
chaser supposing  that  he  had  bought  the  entire  estate  greatly  improved  the 
value  of  some  portions  of  the  estate  (water  lots,)  it  was  ordered,  that  the 
partition  should  be  so  made  as  to  give  to  the  purchaser  the  part  of  the  es- 
tate so  improved,  without  accounting  for  the  improvements,  the  improved 
parts  not  being  greater  than  his  rightful  share  when  he  bought,  and  it  be- 
ing shown  to  the  Court  that  such  partition  could  be  made  without  injury  to 

the  other  parties  in  interest. —  WilHman  vs.  Holmes 476 

Vide  Husband  and  WtfCy  8,  0.     Judgment.     Presumptions j  7. 

PAYMENT. 

1.  A  having  an  execution  against  B's  testator,  B  borrowed  money,  giving  A 
as  his  surety,  and  paid  the  money  to  A  on  the  execution :  B  died  insolvent, 
and  A,  as  his  surety,  was  compelled  to  pay  the  money : — Held,  that  the 
execution  of  A  against  the  testator  was  satisfied  to  the  amount  of  the 

money  borrowed  by  B  and  paid  to  A. — McMuUen  vs.   Cathcart 117 

Vide  Guardian  and  Ward,  2.     Presumptions.     Satisfaction. 

PLEADINGS. 

1.  As  a  debtor,  discharged  under  the  prison  bounds  Act,  cannot  be  after- 
wards arrested  under  ca.  sa.  for  the  same  debt,  a  bill  in  equity  will,  it 
seems,  lie  to  compel  him  to  satisfy  the  debt  out  of  such  after  acquired 
interests,  (choses  in  action,  equities,  &c.,)  as  cannot  be  reache<l  by^?.  fa.  ; 
but  a  bill  for  that  purpose  must  state  some  specific  f\ind,  equity,  or  chose, 
in  which  the  debtor  has  an  interest :  a  general  charge  that  he  has  been  in 
receipt  of  a  large  salary,  has  acquired  property  by  marriage,  has  drawn 
a  large  prize  in  a  l(»ttory,  and  is  now  in  the  possession  or  enjoyment  of 
the  use  of  property  of  considerable  value,  which  cannot  be  reached  at  law, 

is  insufficient. —  Verdier  vs.  Foster 227 

2.  Where  a  trustee  admits  his  accoi-^itability,  he  must  file  with  his  answer 
a  stated  account  showing  the  balance  which  he  admits  to  be  due.     Where 
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this  is  done  (and  the  answer  is  incomplete  and  subject  to  exception,  if 
it  is  not  done)  the  plaintiff  is  entitled  to  a  short  order  that  the  sum  admit- 
ted be  paid  to  him. — Baker  vs.  Lafitte 392 

Vide  Debtor  and  Creditor,     Jurudictwn,  3,  4,  5. 

PRACTICE. 

1.  The  practice,  under  the  rules  of  Court,  may  be  moulded  at  the  discre- 
tion of  the  Chancellor,  so  as  to  meet  the  exigencies  of  the  case,  and  to 
promote  the  ends  of  justice:  and  with  this  purpose  he  may  suspend  their 
operation  in  particular  cases,  where  justice  seems  to  require  it ;  observing 
them  as  a  general  chart  by  which  the  proceedings  of  the  Court  are  to  be 
conducted,  where  no  special  equity  makes  a  deviation  proper. — Meek  vs. 
Richardson 88 

2.  From  the  exercise  of  such  discretion  on  the  part  of  the  Chancellor,  in 
enforcing  or  suspending  the  rules,  no  appeal  lies lb. 

3.  It  would  be  replete  with  inconvenience  to  sanction  a  practice  of  hearing  a 
cause  piece-meal,  or  by  detached  parts.  It  is  the  duty  of  the  plaintiff  to 
be  fully  prepared  at  the  hearing ;  and  if  from  the  death  of  a  party  und  the 
want  of  time  to  bring  new  purties  before  the  Court,  the  cause  cannot  be 
fully  heard,  leave  will  be  given  to  postpone. — McMuUen  vs.   Cathcart 117 

4.  Where  a  party  is  not  ready  to  go  on  with  a  reference,  a  motion  to  continue 
should  be  made  before  the  commissioner,   and  it  is  irregular  to  pass  him 

by  and  make  the  motion  before  the  Coui*t. — Baker  vs.  Lajitte 302 

Vide  Appeal.      Client  and  Counsel.      Coats.     Husband  and  FV/V,  14. 
P leadings f  2. 

PRESUMPTIONS. 

1.  Where  the  presumption  of  the  satisfaction  of  a  judgment  is  urged  from' 
the  lapse  of  time  merely,  it  is  indispensable  that  the  term  of  twenty  years 
be  complete :  and  even  where  that  is  the  case,  the  presumption  is  not  ir- 
rebutable,  but  is  of  such  strength  that  it  can  be  overcome  by  scarcely  any 
evidence. — Foster  vs.  Ilunter 16 

2.  Lapse  of  time,  less  than  twenty  years,  and  corroborating  circumstances, 
held  sufficient  to  raise  the  presumption,  that  a  decree  in  favor  of  parties, 
some  of  whom  were  resident  in,  and  some  without,  the  State,  was  satisfied 
so  far  as  the  parties  in  the  SUite  were  interested:  but  not  sufficient  to  raise 
the  presumption  of  satisfaction  as  against  the  parties  resident  without  the 
State lb. 

3.  The  presumption  of  payment  which  arises  from  the  lapse  of  twenty  years, 
is  not  a  presumption  of  law,  but  a  sti-ong  presumption  of  fact,  which  shifts 

the  burden  of  proof. — McQueen  vs.  Fletcher 152 

4.  In  considering  admissions,  relied  on  to  robut  the  presumption  of  payment, 
the  same  principles  are  applicable  which  apply  where  admissions  are  relied 

on  to  take  a  case  out  of  the  statute  of  limitations lb. 

h.  So  long  as  the  lapse  of  time  is  less  than  twenty  years,  any  admissions 
which  oppugn  the  inference  of  payment  drawn  from  it,  go  to  the  jui-y 
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along  with  it,  and  all  are  weighed  together  according  to  their  natural  force: 
but  when  fall  twenty  years  have  expired,  an  admission,  that  the  payment 
has  not  in  fact  been  made,  cannot,  of  itself  ^  destroy  the  effect  of  the  pre- 
sumption      76. 

6.  In  estimating  the  time  sufficient  to  raise  the  presumption  that  a  judgment 
has  been  paid,  the  period  during  which  the  plaintiff  was  under  disability 
fh>m  infancy  must  be  deducted :     Semble lb. 

7.  A  judgment  in  partition  Testing  the  land  in  W.  A.  on  his  paying  C.  A.  a 
sum  of  money  in  lieu  of  her  share,  heldy  as  against  a  purchaser  of  the  land 

from  W.  A.,  not  to  be  satisfied,  although  twenty-four  years  had  elapsed 
since  the  judgment  was  rendered, — it  appearing  that  C.  A.  was  an  infant, 
about  two  years  old,  when  the  judgment  was  rendered,  and  W.  A.  haring 
admitted  the  non-payment  of  the  money lb, 

PUBLIC  OFFICE. 

Vide  Limitations^  Statute  of,  4,  7. 

PURCHASER  FOR  VALUABLE  CONSIDERATION 
WITHOUT  NOTICE.    ' 

1.  The  assignee  of  a  chose  in  action  is  not  within  the  rule  which  protects  a 
purchaser  for  yaluable  consideration,  without  notice :  the  assignee  takes 
only  such  interest  as  the  assignor  has,  and  is  bound  by  all  the  equities 
binding  on  the  latter. — Mat/bin  ts.  Kirby 106 

2.  Where  the  equities  of  persons,  claiming  under  the  original  holder  of  a 
chose  in  action,  are  equal,  the  maxim,  prior  in  tempore,  potior  in  jure,  will 
apply :  if  the  first  assignee  be  guilty  of  fraud,  or  of  such  gross  negligence 
in  the  assertion  of  his  right,  as  enables  the  assignor  to  practice  a  deceit  on 
a  second  purchaser,  his  equity  will  be  postponed  to  that  of  the  second  bona 
fide  purchaser.. lb. 

8.  A  plea  of  purchase  for  valuable  consideration,  without  notice,  is  no  pro- 
tection against  an  adverse  claim  of  which  the  purchaser  might  have  had 
notice,  by  using  due  diligence  in  investigating  the  title lb. 

RECORDING. 

Vide  Husband  and  Wife,  11. 

RELEASE. 
Vide  Single  BiU,  2. 

REMAINDER-MEN. 
Vide  Husband  and  Wife,  14.     Jurisdiction,  8.      Uses  and  Trusts,  6. 

REPUBLICATION. 

Vide  Wills  and  Testaments,  7. 

RESULTING    TRUST. 

Vide  Advancement, 
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RULES  OF  COURT. 

Vide  Practice,  1,  2.  * 

SATISFACTION. 

Plaintiff  having  a  money  decree  against  husband  and  wife,  to  satisfy  which 
the  decree  gave  him  the  right  to  sell  certain  slayes  settled  to  the  sole  and 
separate  use  of  wife,  took  husband's  sealed  note,  payable  at  a  future  day, 
for  the  amount  of  the  decree,  and  to  secure  the  note  took  ftrom  husband  a 
mortgage  of  the  same  slaves,  and  gave  husband  and  wife  a  receipt  in  full  for 
the  amount  of  the  decree :  husband  shortly  afterwards  died  insolvent : — 
Held, 

1.  Ist.  That  the  acceptance  of  the  note  and  mortgage  was  no  satisfaction 

of  the  decree. — Boulware  vs.  Harrison 817 

2.  2d.  That  the  contract  between  plaintiff  and  husband  was  so  far  to  be  re- 
spected, that  plaintiff  could  not  enforce  his  decree  until  the  sealed  note  fell 
due lb. 

Vide  Payment,     Presumptions.     Single  Bill,  8. 

SEIZIN. 
Yide  Distribution,  2. 

SEPARATE  ESTATE. 
Tide  Husband  and  Wife,  10,  11,  12. 

SETTLEMENT. 

Vide  Mistake,  2,  8,  4. 

SINGLE  BILL. 

1.  J.  G.  and  fourteen  other  persons  being  about  to  form  a  company  for  certain 
purposes,  agreed  to  purchase  from  J.  G.,  for  the  use  of  the  company,  a 
tract  of  land,  and  they  all,  including  J.  G.,  executed  to  J.  G.  their  joint 
and  several  instrument  under  seal,  in  the  form  of  a  single  bill,  for  $15,000, 
the  amount  of  the  purchase  money  of  the  tract  of  land :  Held,  that,  al- 
though J.  G.,  who  united  in  himself  the  characters  of  both  obligor  and 
obligee,  could  not  maintain  an  action  at  law  upon  the  instrument,  yet  in 
equity  a  suit  could  be  maintained  upon  it ;  and  that,  in  equity,  it  should  be 
treated  as  a  single  bill,  against  an  action  on  which  the  statute  of  limita- 
tions could  not  be  pleaded  in  bar. — Glenn  vs.  Caldwell 168 

2.  Held,  also,  that  each  party  was  liable  for  the  whole  amount  due,  after 
deductiog  J.  G's.  aliquot  portion :  and,  per  Babgan  and  Wabdlaw,  CC, 
that  J.  G.  was  rateably  liable,  with  the  solvent  parties,  for  the  proportions 

of  such  as  were  insolvent lb.' 

8.  The  company  was  afterwards  incorporated, — ^the  obligors,  (except  one  who, 
by  general  consent,  was  released  uM.  another  substituted  in  her  -place,) 
paid  up  the  amounts  of  their  subscriptions  to  the  company,  and  J.  G. 
conveyed  the  land  to  the  corporation,  taking  from  it  a  mortgage  to  secure 

the  debt :     Held,  that  the  obligors  were  not  thereby  released iJ. 

Vide  Jurisdiction,  1.     Satisfaction. 
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STOCK. 

'TOe  Equitable  Mortgage.     Guardian  and  Ward. 
TENANT  FOR  LIFE. 

Yi^  Jwrisikciwn,  2. 

TENANTS  IN  COMMON. 

Ti^o  Partition,  3. 

TOLL. 

Vide  Corporatiofu, 

TRUSTS  AND  TRUSTEES. 

1.  Thongh  the  mode  of  procedure  for  the  relief  of  the  creditor  is  different, 
equitable  estates  are  as  much  subject  to  the  payment  of  the  .debts  of  the 
cestui  que  trusty  to  the  extent  of  his  present  vested  interest  in  sereralty,  as 
legal  estates  are  to  the  payment  of  the  debts  of  the  owner.  — ffmtA  tb. 
Buikop 46 

2.  There  is  no  form  or  mode  by  which  property,  with  the  present  vested 
right  of  several  enjoyment,  as  to  either  tlie  corpus  or  the  income,  may  be 
given  to  and  enjoyed  by  one,  and  not  be  liable  for  the  payment  of  his  debts; 
infants  and  married  women  constituting  no  exceptions,  for  they  are  incapable 

of  contracting  debts Ih. 

3.  Sembie^  that  a  limitation  or  condition  annexed  to  a  devise  or  gift,  that  the 
estate  shall  revert,  or  pass  to  some  thinl  person,  on  the  bankruptcy  or  in- 
solvency of  the  first  taker,  or  on  an  attempt  by  a  creditor  to  subject  it  to 
the  payment  of  his  debt,  would  be  valid :  or,  in  cases  of  trust,  that,  by  the 
machinery  of  a  shifting  use,  or  a  power  of  revocation,  the  estate  may  be 
mode  to  pass  away  fh)m  the  first  taker  upon  the  same  contingendes. Ih, 

4.  If  the  rents  and  profits  are  to  be  paid  to  the  cettui  que  trust,  from  time  to 
time,  at  the  pure  and  absolute  discretion  of  the  trustee,  or  as  some  other  ap» 
pointor  to  uses,  may,  at  his  discretion,  appoint  and  direct,  with  a  Umitation 

or  power  to  appoint  over  to  other  uses,  such  an  interest,  not  being  vested 
in  the  cestui  que  trust,  and  being  vague,  uncertain  and.  undefined,  cannot  be  x. 
subjected  to  the  payment  of  his  debts;  semble lb. 

6.  Or,  it  seems,  If  tiie  rights  of  the  debtor  are  so  mingled  with  those  of  other 
beneficiaries  that  they*cannot  be  separated  without  injury  to  his  co-cestui  que 
trusts, — ^inasmuch,  as  there  is  no  present  right  of  several  enjoyment,  and 
there  can  be  no  partition,  the  interest  of  such  debtor  cannot  be  subjected 
to  the  payment  of  his  debts „ lb. 

Gift  of  slaves  to  a  trustee,  in  trust,  "  to  pay  over  to  J.  G.  yearly,"  &c, 
"the.nett  profits  or  income  from  the  labor  or  hire  of  said  slaves,  for  the 
better  support  and  maintenance  of  the  said  J.  G.,"  with  remainder,  in  fee, 
after  the  death  of  J.  G.,  and  with  tifis  condition,  that  the  trustee  shall 
permit  the  donor,  "if  it  shall  be  absolutely  necessary  for  his  support,  to 
use,  keep  and  enjoy  the  said  slaves  during  his  natural  life,"  &c.:  J.  G. 
having  no  property  upon  which  executions  against  him  could  bo  levied, 
and  being  out  of  the  State, 
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6.  Udd,  that  his  interest  in  the  slaves  was  liable  in  equity  to  the  claims  of  his 
creditors ;  that  a  bill  filed  for  that  purpose  should  be  a  creditors'  bill,  and 

all  the  creditors  should  be  called  in Ih. 

7.  Ilddy  further  J  that  the  donor  had  no  right  to  re-take,  use  and  keep  the 
slaves,  he  not  having  shown  that  they  were  absolutely  necessary  for  his 
support Ih. 

Conveyance  of  property  in  trust,  that  husband  and  wife  and  his  children 
should  be  supported  and  maintained  out  of  the  property  during  their  natural 
lives,  and,  after  the  death  of  husband  and  wife,  that  the  estate  should  be 
equally  divided  among  the  children :  the  husband,  first,  and  the  wife,  after 
his  death,  contracted  debts,  personally,  for  rent,  overseer's  wages,  and  ne- 
cessaries supplied  for  the  use  of  the  family: 

8.  Ilehl,  that  for  these  debts  the  creditors  had  no  equity  to  make  the  trust 
estate,  as  such,  liable. — Brotcnxs.  PostcU 71 

9.  Held,  further^  that  the  creditors  of  the  wife  could  not  enforce  their  de- 
mands out  of  her  individual  interest,  (1)  because  the  bill  was  not  framed 
with  that  aspect ;  and  (2)  because  her  interest  could  not  be  separnted 
without  breaking  in  upon  the  scheme  of  the  trust,  which  required  tliat 
the  property  should  be  kept  together  until  the  death  of  the  survivor  of  the 
husband  and  wife Ih. 

10.  Wife  having  a  life  estate  in  land,  husband  conveys  it  to  a  trustee  for  her 
sole  and  separate  use  for  life,  with  right  to  dispose  of  two-thirds  at  her 
death,  and  with  remainder  in  one-third  to  himself :  husbnnd  and  wife  after- 
wards purchase  the  estate  in  remainder, — then  sell  the  land,  and  husband 

•  with  the  proceeds  purchases  other  land,  taking  himself  the  title  :  the  land 
thus  purchased  by  husband  becomes  impressed  with  the  trusts  of  the  mar- 
riage settlement. — Bomar  vs.  Mullim 80 

11.  If  a  trustee  purchase  the  trust  property  in  good  faitJi,  and  pay  for  it  a 
full  price,  it  is  nevertheless  optional  with  the  cestui  que  trust  whether  tlie 
sale  shall  stand.  A  trustee  so  purchasing  a  slave,  and  afterwards  selling 
him  at  an  advanced  price,  ordered  to  account  for  the  hire  of  the  slave,  and 

for  the  advanced  price. — Zimmerman  vs.  Harmon 165 

12.  There  is  no  rule  in  this  State  prescribing  the  securities  on  which  trust 
funds  shall  be  lent  or  invested  :  and  where  a  trustee,  in  investing  funds, 
acts  faithfully  and  with  common  diligence  and  sagacity,  he  will  not  be  liable 

if  the  funds  be  lost. — Boggs  vs.  Adger 408 

Vide  Guardian  and  Ward^  5.    Intercity  3,  4.    Jurisdiction,  4.    Limitations, 
Statute  o/j  3,  5,  6.    Pleadings,  2.      Uses  and  Trusts. 

USES  AND  TRUSTS. 

1.  There  are  three  circumstances  necessary  to  the  execution  of  a  use  by  the 
statute  of  uses  :  (1)  A  person  seized  to  the  use  of  some  other  person  ;  (2) 
A  cestui  que  use,  in  esse ;  and  (3)  A  use  in  esse  in  possession,  remainder,  or 
rever-^ion.  And  wh?re  the  use  is  transformed  from  an  equitable  to  a'legal 
estate,  the  same  qualities,  conditions,   and  limitations  that  were  applicable 
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to  it  as  a  use  follow  it  in  its  new  condition  as  a  legal  estate.  WUUman  vs. 
Jlolnuss '.  475 

2.  The  statute  does  not  execute  a  trust,  where  there  is  some  act  or  duty  to 
be  performed  by  the  trustee  necessary  to  the  scheme  of  the  trust ;  and 
which  could  not  be  performed  by  the  trustee  if  the  legal  estate  passed 
from  him  under  the  operation  of  the  statute lb. 

8.  The  conveyance  or  devise  of  an  estate  to  trustees,  for  the  sole  and  sepa- 
rate use  of  a  married  woman,  is  not  such  a  trust  as  is  executed  by  the 
statute * Ih. 

4.  Where  an  estate  is  devised  to  a  trustee,  in  fee,  *  for  the  sole  use,  benefit, 
and  behoof  *  of  a  married  woman  for  life,  and  after  her  death  '  for  the  sole 
use,  benefit,  and  behoof '  of  a  person,  or  class  of  persons,  who  are  in  «*c, 
and  are  sui  jurUy  the  legal  estate  in  fee  given  to  the  trustee  is  cut  down  to 
an  estate  commensurate  with  the  separate  estate  for  life  of  the  married  wo- 
man, (an  estate  per  atUre  ric,)  which  it  is  his  duty  to  preserve ;  and  the 
statute  forthwith  executes  the  use  as  to  the  residue  in  the  remainder-men, 
concerning  whose  interest  the  trustee  has  no  special  duty  to  perform lb. 

5.  And  so  where  the  legal  estate  given  to  the  trustee  has  not  amplitude  suffi- 
cient to  enable  him  to  perform  the  duties  of  his  trust,  his  legal  estate  will 
be  enlarged  by  implication  to  an  extent  commensurate  with  the  objects  and 
duties  of  the  trust lb. 

6.  Where  an  estate  is  devised  to  one  for  life,  with  remainder  to  such  persons 
as  the  tenant  for  life,  or  any  other  appointor  shall  direct  and  appoint, 
and  in  default  of  such  appointment,  to  a  person  or  class  of  persons  in  esM, 
the  remainder  is  vested  notwithstanding  the  interposition  of  the  power.  The 
estate  is  vested  in  the  remainder-men,  subject  to  be  divested  by  the  execu- 
tion of  the  power Ib» 

VENDOR  AND  VENDEE. 
1.  Where  a  vendee,  discovering  a  defect  in  his  vendor's  title  to  part  of  the 
land,  sues  at  law  upon  the  contract  and  recovers  judgment  for,  and  col- 
lects the  damages  sustained,  by  reason  of  the  defect,  he  thereby  elects  to 
treat  the  contract  as  valid,  and  cannot  afterwards  sustain  a  bill  in  equity  to 
have  it  rescinded. — PeUusvB.  Smith 197 

WARD. 

Vide  Guardian  and  Ward, 

WIFE'S  EQUITY. 

Vide  Husband  and  Wife,  8,  9. 

WILLS  AND  TESTAMENTS. 
1.  Testator  directed  his  executors  "  to  enclose  a  grave-yard  at  Aveleigh. 
Church,  from  45  to  50  yards  square,  with  a  wall  of  split  rock  from  4^  to  5 
feet  high,  so  as  to  enclose  the  grave  of  my  first  wife,  as  well  as  my  own, 
with  sufficient  space  also  for  the  grave  of  my  present  wife ;  and  to  erect 
over  the  area  included  by  the  wall,  a  covered  wooden  building  of  the  most 
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l&flting  materials,  to  be  finished  and  painted  in  appropriate  style,  and  in  the 
most  durable  manner.  And  I  appropriate  one  thousand  dollars  out  of  mj 
estate  lo  these  purposes;" — Held,  that  the  grave-yard  intended  to  be  en- 
closed and  covered  was  one  of  forty-five  or  fifty  square  yards. — O'Neall  vs. 
Boozer 22 

2.  Words  of  a  will  may  be  transposed,  in  order  to  give  full  operation  and  con- 
sistency to  the  context lb, 

8.  Testator,  intending  "as  for  his  worldly  estate  to  dispose  thereof,"  devised 
and  bequeathed  as  follows : — **  I  lend  to  my  wife,  J.  G.,  during  her  natural 
life,  the  use  of  one  half  of  my  land"  (describing  it)  "and  five  negroes" 
(naming  them:)  after  other  bequests,  the  will  contained  the  following 
residuary  clause,  to  wit:  "It  is  my  will,  that  at  my  decease  all  the  pro- 
perty which  I  possess  and  have  not  before  bequeathed,  be  sold  on  a  credit 
of  one  and  two  years,  and  for  my  debts  to  be  paid  out  of  the  debts  which 
are  due  me,  and  the  money  arising  from  the  sales  of  my  property ;  and  the 
balance  to  be  put  out  at  interest  for  the  use  and  support  of  my  children," 
Ac: — Held,  (1)  that  the  five  negroes  did  not  pass  to  the  wife  absolutely, 
but  for  life  only ;  (2)  that  the  reversion,  after  her  death,  did  not  pass  un- 
der the  residuary  clause,  but  was  intestate  property. — Glover  vs.  Uarrit..,,     26 

4.  Testator  bequeathed  all  the  rest  of  his  estate  unto  R.  F.  "  in  trust  for 
John,  Thomas,  Philip,  Rebecca^  Caroline  and  Susan  Thome,  persons  of  color, 
and  their  heirs,  forever."  Testator  died  in  1824;  and  in  1848  this  bill 
was  filed  by  Rebeccay  the  blacky  mother  of  the  legatees,  John,  Thomas, 
Philip,  Caroline  and  Susan,  who  were  the  natural  children  of  testator, 
against  R.  F.,  claiming  that  she  was  entitled  to  the  legacy  to  the  Rebecca^ 
named  in  the  will.  Her  claim  was  resisted  in  behalf  of  Rebecca^  the  brown, 
(daughter  of  Judy,)  who  was  an  infant  at  the  date  of  the  will,  and  whom 
the  testator  also  claimed  to  be  his  natural  child.  Upon  the  evidence 
given,  and  principally  upon  her  own  acts  recognizing  the  title  of  Rebecca,  ' 
the  brown,  and  her  long  acquiescence,  held,  that  plaintiff"  was  not  entitled 

to  the  legacy. — Thome  vs.  Fordham 222 

5.  Devise  of  plantation  "and  all  the  slaves  usually  used,  attached  and  be- 
longing to  the  said  plantation:"  to  the  plantation  were  attached  and  be- 
longed a  number  of  slaves  used  in  agricultural  operations : — Held,  that  the 
devise  did  not  embrace  some  carpenters  and  boat-bands,  who  had  their 
cabins,  families  and  patches  on  the  plantation,  but  were  generally  employed 
elsewhere. — Lawton  ys.  Hunt 238 

6.  Where  the  context  of  the  will  affords  no  contrary  indication,  the  terms 
descriptive  of  the  subject  of  gift,  must  be  understood  in  their  strict  and 
primary  sense,  if  a  subject  be  found  to  which  the  words  so  interpreted  ap- 
ply ;  and  in  such  a  case  the  terms  of  gift  cannot  be  made  to  embrace  another 
subject  in  a  secondary  or  deflected  sense lb, 

7.  Testatrix  by  the  9th  clause  of  her  will  bequeathed  to  A.  C.  "  one  thousand 
dollars  to  be  placed  at  interest  by  my  executori  for  her  use,  and  given  to 
her  on  her  marriage  ;  at  her  death  to  be  given  to  her  mother:  "  after  seve- 
ral peeuniary  bequests  she  concluded  the  12th  clause  of  her  will  as  follows : 
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**  All  the  above  legacies  must  be  paid  out  of  the  interest  of  my  esQito,  os 
bonds,  in  succession  as  herein  stated  above."  A.  C.  hafing  married,  hetd, 
that  she  was  entitled  to  interest  on  her  legacy  fi*om  one  year  after  the  deat^ 
of  testrtti-ix. — Trf/airvs.  Jfotre ^..  254 

8.  A  codicil  annexed  to  a  will  is  a  republication  thereof: — lands  pui*cha»ed 
after  the  <hite  of  the  will  and  prior  to  the  execution  of  the  codicil,  held  to 
pass  under  the  residuarj^  clause  of  the  will. — Bofff  vs.  Drayton 260 

9.  Bequest  to  testator's  four  sons  **  to  them  and  their  heirs  forever :  if  either 
of  my  sons  should  die  without  issue,  his  part  shall  be  equally  divided  be- 
tween the  survivors:"  G.  was  the  last  surviving  son  and  he  died  without 
issue — W.,  another  son,  having  died  before  him,  leaving  issue:  Ueld^  that 
G.'s  estate  was  a  vested  fee,  defeasible  in  the  event  that  he  died  without 
issue,  leaving  one  or  more  of  his  brothers  sui-viving  him,  and,  therefore, 
in  the  events  which  had  happened,  W.  had  no  interest,  under  the  will,  in 
G's.  share,  which  his  administratrix  could  claim. — Loicn/ \a.  0' Bryan 262 

10.  Devise  of  property,  real  and  personal,  to  testator's  wife,  for  life,  and 
after  her  death  to  his  son,  for  life;  "and  from  and  immediately  after  the 
death  of  my  wife  and  son,  unto  the  issue  of  my  said  son  living  at  the  time 
of  his  death,  who  shall  live  to  attain  the  full  age  of  twenty-one  years,  or 
who,  dying  before  that  time,  shall  leave  issue  to  live  until  the  time  at  which 
the  parent  or  parents,  if  alive,  would  have  reached  the  full  age  of  twenty-one 
years ;"  and,  in  default  of  such  issue,  then,  over, — held^  to  give  a  vested, 
but  defeasible,  interest,  with  immediate  right  to  the  rents  and  profits,  to  a 
child  of  the  son  who  survived  both  the  wife  and  son,  although  such  child 
died  under  twenty-one  years  of  age,  leaving  no  issue  which  lived  until  the 
time  at  which  the  parent,  if  alive,  would  have  been  twenty-one  years  of 
age. — Rivrr^f  vs.  Fripp 276 

11.  Testator  declared,  "it  is  my  will  and  desire  that  the  rest  and  remainder 
of  my  estate  be  divided  into  equal  shares  among  my  brother,  Jacob  Pat- 
terson, an<l  Anthony  Patterson's  lawful  children,  and  that  my  brothers, 
Jacob  and  Anthony,  have  the  use  of  their  children's  portion,  or  part,  du- 
ring their  natural  lives,  and  at  their  death  to  their  children  forever."  At 
the  death  of  testator  Jacob  had  eight  children  living,  and  Anthony  had 
three  ;  and  Anthony  had  nine  children  bom  afterwards  :  Held,  that  Jacob 
and  Anthony  were  each  entitled  to  take  one  moiety  of  the  estate  for  life ; 
and  that  at  Anthony's  death  all  his  children,  as  well  those  bom  after  the 
death  of  testator,  as  those  born  before,  were  entitled  to  his  moiety  as  re- 
mainder-men.— Crim  vs.  Knotis .*..  840 

12.  Testator  devised  and  bequeathed  his  estate,  real  and  personal,  "  to  his 
daughter  S.  B.,  and  the  heirs  of  her  body,  provided  if  my  said  daughter 
should  happen  to  die  without  living  issue  of  her  body,  then,  and  in  that 
case,  all  my  said  estate,  both  personal  and  real,  to  return  to  the  nearest 
hn'nt  of  my  body  by  my  mother's  lineaye:"  Held  that,  in  the  personalty, 
S.  B.  took  an  absolute  estate,  and  there  was  no  valid  limitation  to  her  issue 

as  purchasers. — Hay  \8.  Hay 378 

18.  Testatrix,  having  sixty-four  negroes,  made  her  will  by  which  she  h(fqueath- 


Digitized  by 


Google 


INDEX.  527 

cd  sixtj-t^o  by  name :  of  the  sixty-two,  sixty  were  properly  named,  and 
two  were  bequeathed  by  the  names  of  Little  JIarry  and  Alonzo^:  she  had 
no  negroes  by  those  names,  but  had  four  not  named  in  the  will,  to  wit, 
JOittU  JTarrietf  Mama,  Lydia  and  Tom :  by  a  codicil  she  bequeathed  Lydia 
and  Tom  as  negroes  not  named  in  her  will : — Held,  that  Little  JTarriet  and 
Matiza  passed  under  the  bequest  of  Little  Harry  and  Alomo, — McCall  vs. 

McCall 447 

Vide  Fee  Conditional,     Husband  and  Wife,  8,  4,  5,  6,  10. 

WITNESS. 
Vide  Jurisdiction,  1. 
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Page  7,  line  10  from  top :  for  **  ft  is,"  read  "  Is  it,"  and  insert  "  ?  "  at  end  of  para> 

graph. 
"24th  October,  1824,"  read  "29th  October,  1821." 
**  bottom:  for     "Commissioners,"  read  "commissions." 
"had,"  read  "has." 
"  McC.,"  read  "  McM." 
"  verbal,"  read  "  valid." 
"were,"  read  "was." 

'*  refers  to  a  time,"  read  "refers  to  no  time." 
"praying,"  read  "pray." 
"presenting,"  read  "preventing." 
**unoflater"  read  '^unoflatu, 
"Lett,"  read  "Litt." 
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